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44        3  from  bottora,/or  "  at "  read  ••  a." 
109        6  from  bottom,  for  "  persons  "  read  "  person." 
163        9, /or  "neither  could  be  a  Cammettant'*  read  ** neither  could  ^  be  a 

Commettant/' 
225        9  from  bottom, /or  "  claimed  to  regain  it "  read  **  claimed  to  retain  it." 
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359  10,  far  "  exercitation  on  her  behalf  "  read  *'  exertion  on  her  behalf." 

362  14  from  bottom, /or  "  Burgess  "  read  "  Burgers,"  and  throughout  case. 
518        6,  after  "  Vict."  insert  "  c.  83." 

525  13  from  bottom,  far  •*  Supreme  CJourts  in  Westminster  "  read  **  Superior 
Courts  at  Westminster." 
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BEFORE  THE 

JUDICIAL    COMMITTEE 

JLND 

LOEDS  OF  HER  MAJESTY'S  MOST  HONOURABLE 

PRIVY  COUNCIL. 


Nov.  27. 


^      MUTUSAWMY  JAGAVERA  YETTAPA  NAIKER,  j.  o.» 

Appellant  ;  isas 

AND 

VEN0ATA8WAEA  YETTIA,  Respondent, 

ON  APPEAL  FROM  THE  HIGH  COURT  OP  MADRAS. 

Practice — Appeal — Under  appeaUMe  value. 

Special  leave  to  appeal  granted,  notwithstanding  that  no  application  had 
been  made  for  such  leave  to  the  Court  below :  upon  the  allegation,  that 
though  the  amount  decreed  was  much  under  the  appealable  value,  the  original 
demand  being  necessarily  limited  by  the  jurisdiction  of  the  Court  in  which 
the  suit  was  originally  instituted,  yet  the  subject-matter  at  issue  exceeded  in 
value  the  appealable  amount. 

XHIS  waa  a  petition  for  leave  to  appeal  from  a  decree  of  the 
High  Court  at  Madras,  dated  the  3rd  of  January,  1865,  which 
aflfirmed  a  decree  of  the  Ciyil  Court  of  TinneveUy  of  the  31st  of 
March,  1864,  awarding  to  the  Plaintiff  (the  Respondent),  as  the 
illegitimate  son  of  the  Appellant's  eldest  brother,  a  former  Zemin^ 

*  Present : — Lobd  Chelmsford,  Lord  Justice  Knight  Bruce,  Lord  Justice 
Turner,  Sir  James  W.  Colvile,  Sir  Edward  Vaughah  Wiluams,  and  Sib 
Lawrence  Peel  (Indian  Assessor). 

Vol.  L  3  B 


2  CASES  IN  THE  PMVY  COUNCIL.  [L.  B. 

J.  C.       dar  of  Tettiapooram,  an  annual  maintenance  of  Bs.  2,500  from 

1865        the  villages  forming  the  private  property  of  the  present  Zeniinr 

MrrusAWMY  dar^B  family.    The  Defendant  (the  present  Appellant)  disputed  the 

YktSl^    Plaintiff's  claim,  alleging  that  he  was  not  the  illegitimate  son  of 

Naikbb      the  late  Zemindar,  that  his  mother  was  a  dancing  woman  (wearing 

Vekcata»-    Batter  on  her  neck)  attached  to  a  Fagoda  at  Kcdugumcdia,  situate 

'within  the  Zeniindary ;  this  Batter  being  different  from  TaSy 

(nuptial  mark),  worn  by  married  women  among  Hindoos,  and  he 
insisted  that  she  was  a  Dasce,  or  woman  of  caste,  cohabiting  with 
several  men. 

It  appeared  that  the  suit  was  originally  instituted  by  the 
Bespondent  in  the  Court  of  the  Principal  Sudder  Ameen  of 
Tinnevelly,  praying  that  a  decree  might  be  passed,  awarding  to 
him  and  his  heirs,  on  account  of  their  maintenance,  Bs.  8,400 
per  annum,  to  be  paid  from  the  income  of  the  Zemindary.  That 
Court,  on  the  11th  of  November,  1863,  dismissed  the  suit  with 
costs,  whereupon  the  Bespondent  appealed  to  the  Civil  Court 
of  TinneveUy,  which  reversed  that  decision  and  decreed  to  the 
Bespondent  an  annual  sum  of  Bs.  2,500  for  maintenance,  being 
the  largest  sum  that  Court  had  jurisdiction  to  award,  which  decree 
was  affirmed  on  appeal  by  the  High  Court  at  Madras.  The  pre* 
sent  [Petitioner,  the  Zemindar  of  Yettiapaoram,  applied  to  that 
Court  for  a  review  of  the  decree  of  the  3rd  of  January,  1865, 
which  application  was  rejected  with  costs. 

No  application  was  made  by  the  Petitioner  to  the  High  Court 
for  leave  to  appeal  to  Her  Majesty  in  Council,  inasmuch  as  he  was 
advised  that,  the  judgment  being  only  for  Bs.  2,500  (though  the 
real  value  of  the  annuity  was  much  beyond  that  sum,  and  exceeded 
Bs.  10,000,  the  appealable  value),  applications  for  leave  to  appeal 
had,  under  similar  circumstances,  been  refused  both  by  the 
Sudder  and  High  Court,  on  the  ground  that  those  Courts  were 
bound  by  the  actual  amount  of  the  judgment.  The  Petitioner, 
therefore,  now  applied  direct  to  Her  Majesty  in  Council  for 
special  leave  to  appeal,  stating  various  points  of  law  involved  in 
the  suit,  which  affected  the  caste,  or  status,  of  the  parties;  he, 
moreover,  urged  that  the  suit  having  been  originally  brought 
in  the  Court  of  the  Sudder  Ameen,  which  Court  was  prohibited 
fjpom  entertaining  any  suit  where  the  sum  at  issue  exceeded 
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Bs.  2,500,  be  \\a8  precluded  from  availing  himself  of  important       J*  0. 
evidence  in  that  Court,  or  bringing  the  same  before  the  High       1865 
Court,  and  submitting  to  that  Court  many  questions  of  fact  MoTcaAwxr 
and  law  affecting  both  the  status  and  claim  of  the  Plaintiff,  and     y^^^ 
firom  bringing  the  same  ultimately  on  appeal  before  Her  Majesty      Naikeb 
in  Council;  and  he  insisted,  that  it  was  worthy  of  the  gravest    Ybxcatab- 

consideration,  whether  a  Plaintiff  by  instituting  a  suit  in  an       

inferior  Court  for  a  sum  below  the  appealable  value  Bs.  10,000  to 
Her  Majesty  in  Council,  when  the  amoimt  at  issue  was  really  of 
much  greater  value,  as  in  this  case,  should  by  such  means  be 
enabled  to  exclude  an  appeal  against  a  judgment  of  the  High 
Court,  if  the  case  should  be  carried  there. 

The  Attorney-General  (Sir  B.  Palmer),  with  whom  was  Mr. 
Maclcesofiy  for  the  Petitioner : — 

This  is  a  very  important  application.  The  circumstances 
disclosed  in  the  Petition  shew  abundant  grounds  for  the  allow- 
ance of  the  indulgence  we  ask  for.  The  question  at  issue  involves 
important  points  of  law,  affecting  not  only  the  interests  of  the 
parties  claiming  and  disputing  the  right  to  the  annuity  sued  for, 
but  questions  of  caste  and  status  of  the  utmost  importance  in 
India^  In  the  case  of  Rogers  v.  Bajendro  Butt  (1),  though  the 
amount  was  under  the  appealable  value,  this  Court  gave  special 
leave  to  appeal  on  the  ground  that  an  important  point  of  law  was 
involved.  It  did  not  there  appear  that  any  application  for  leave  to 
appeal  had  been  made  to  the  Court  below  the  Supreme  Court 
at  Calcvita.  In  the  cases  of  Maharajah  Sutteeschunder  Boy  v. 
Guneschunder  (2),  Gooroo^rsad  Knoond  v.  Juggutchunder  (3),  the 
principles  upon  which  the  Courts  in  India  are  to  estimate  the 
appealable  value  prescribed  by  the  Order  in  Council  of  the  10th 
of  April,  1838,  were  distinctly  stated  by  this  Court ;  in  both  these 
cases  it  was  held  that  where  interest  was  by  the  decree  to  be 
added  to  the  principal  sum  decreed,  and  the  aggregate  amount 
exceeded  Bs.  10,000,  the  case  was  within  the  appealable  value,  and 
leave  to  appeal  to  Her  Majesty  in  Council  was  given.  But  that 
course  could  not  be  followed  in  this  case,  because  there  was 
nothing  to  add  to  the  decree  which  would  raise  it  to  the  appeal- 

(1)  8  Moore's  Ind.  App.  Cases,  103.  (2)  Ibid,  164.         (3)  Ihid.  166. 
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J-  C.       able  value.    In  the  case  of  Sree  Mutty  Banee  Sumamayee  v.  Mahor 

1865        rajah  SvMeeschv/nder  Boy  (1),  an  estate,  the  subject  of  the  suit,  was 

Mtn-sAWMY  charged  with  a  fixed  annual  quit  rent  of  Es.  64,  which  the  Svdder 

Yettapa     Court  decreed  with  a  declaration  of  the  right  of  the  Plaintiflf  to  an 

Naikier      enhanced  rent  of  Es.  822  13  as.    It  was  held  by  the  Court  that 

Vencatas-    the  value  of  the  subject-matter  in  suit,  in  the  circumstances,  ought 

*to  be  estimated  as  amounting  to  Es.  10,000;  and  upon  special 

Petition  leave  was  given  to  appeal.  That  is  exactly  our  case. 
The  annuity  charged  by  the  decree  of  the  High  Court  upon  our 
Zemindary,  though  of  the  annual  value  only  of  Es.  2,500,  is,  in 
the  aggregate,  of  far  greater  value  than  Es.  10,000,  the  appealable 
value  under  the  Order  in  Council.  There  is  another  consideration 
which  ought,  we  apprehend,  to  entitle  us  to  the  indulgence  asked 
for.  The  suit  was  originally  instituted  in  the  Court  of  the  Stidder 
Ameen ;  the  jurisdiction  of  that  Court  is  limited  by  Mad,  Eeg.  III. 
of  1833,  s.  4,  to  suits  under  Es.  2,500.  The  appeal  from  that  Court 
is  to  the  Sadder y  now  the  High  Court,  but  the  sum  claimed  and 
decreed  being  under  the  appealable  value  from  that  Court, 
no  appeal  can  be  granted  by  the  High  Court  to  Her  Majesty 
in  Council,  and  thus,  though  the  aggregate  amount  at  issue 
is  far  above  the  appealable  value,  the  suit  being  really  of  the 
value  of  an  annmty  of  Es.  2,500,  yet  by  suing  but  for  one  year's 
annuity,  and  in  a  Court  not  having  jurisdiction  above  the  sum 
of  Es.  2,500,  the  Defendant  in  the  Court  below  is  ultimately 
precluded  froni  bringing  an  appeal  to  Her  Majesty  in  Council, 
though  the  decision  against  him  involves  not  only  an  amount 
exceeding  in  value  the  requisite  sum,  but  concludes  questions  of 
title  and' law  which  cannot  be  satisfactorily  raised  before  the  infe- 
rior Court  or  brought  before  the  High  Court. 

Sir  Eugh  Cairns,  Q.C.,  and  Mr.  C.  P.  Philltjys,  opposed  the  ap- 
plication. 

There  are  no  grounds  for  this  application.  The  question  before 
the  Courts  below  was  one  of  fact  and  not  of  law ;  and  the  only 
question  that  can  be  brought  here,  if  this  appeal  is  allowed,  is  a 
question  of  fact  upon  the  evidence.  The  facts  lie  in  a  very  narrow 
compass,  taking  them  even  from  the  statement  for  the  Petition. 
(1)  8  Moore's  Ind.  App.  Caaea,  166. 
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The  Bespondent,  the  Defendant  in  the  original  Buit,  is  the  Zemin-'       J.  C. 
dar  of  Yettiapooram,  inheriting   immediately  from  his  brother       18G5 
Vene€Ua9iffara,  the  last  Zemindar.    In  1854  the  Petitioner's  mother  MimjaAwiiY 
brought  a  suit  in  the  Court  of  the  Sudder  Ameen  of  TinneveUy    "y^^^^ 
against  the  Bespondents,  on  behaK  of  her  son,  to  recover  posses-      Naiker 
sion  of  *a  Tillage,  part  of  the  Zemindary,  which  she  claimed  as    Yencatas- 
a  gift  from  Kvmuray  a  previous  2demindar.    This  gift  was,  however,  ^^^    ""^^^ 
declared  void  for  want  of  registration,  and  her  claim  was  defeated. 
In  September,   1863,  the  Petitioner  brought  the  present  suit 
against  the  Bespondent  for  an  allowance  of  Rs.  8,400  for  mainte- 
nance.    The  defence  pleaded  was  that  already  stated,  and  the 
only  issue  raised  was  as  to  the  stcUti^  of  the  Petitioner's  mother 
and  his  paternity.    No  other  issue  was  stated  or  applied  for,  and 
upon  that  issue  the  suit  was  dismissed.    On  the  appeal  to  the 
8udd&r  Court  the  Petitioner  raised  no  objection  to  the  issues,  but 
adduced  further  evidence  of  his  claim,  and  no  fresh  point  was 
raised  or  insisted  on,  as  was  open  to  him  before  that  Court.    The 
High  Court,  when  the  appeal  came  before  them,  proceeded  on  the 
same,  grounds.    There  is,  therefore,  no  pretence  for  saying  that 
there  are  important  questions  of  law  which  could  not  be  raised  in 
the  Courts  below,  and  can  be  determined  here.    If  there  had  been 
any  decision  by  the  Court  of  the  Sadder  Ameen  contrary  to  law  or 
usage,  it  mighty  and,  for  aught  we  know,  was  brought  before  the  . 
High  Court,  under  the  provisions  of  the  Code  of  1859,  art.  viii. 
ch.  X.  sec.  372-5.    Then,  with  regard  to  the  sum  at  issue  not  being 
of  sufficient  value  to  allow  of  an  application  to  the  High  Court 
for  leave  to  appeal,  if  the  Petitioner  is  right  in  his  calculation, 
it  was  much  above  Bs.  10,000,  and  at  least  the  fact  of  such  value 
ought  to  have  baen  brought  before  the  High  Court,  and  an  appli- 
cation made  to  that  Court  for  leave  to  appeal,  the  omission  to 
make  which,  under  the  circumstances,  is  fatal  to  this  application. 
The  observations  regarding  the  institution  of  the  suit  in  the  Court 
of  the  Sudder  Ameen  cannot  prevail  to    the  prejudice  of  the 
Bespondent.     The  Court- of  the  Sudder  Ameen  was  the  proper  and 
only  Court  in  which  the  claim  could  be  made  in  the  first  instance, 
and  it  is  no  ground  for  applying  for  liberty  to  appeal  here  that 
that  Court,  which  is  limited  by  law  to  claims  of  a  certain  amount, 
took  cognizance,  as  it  was  bound  to  do,  of  this  claim,  and  rejected  it, 
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J.  0.       Lord  Chelmsford  : — 

1865 


Their  Lordships  have  had  considerable  difficnlty  in  coming  to  a 
IMuTusAwmr  conclusion  in  this  case.    They  consider,  under  the  peculiar  circum- 
Yeptapa     stances,  that  leave  to  appeal  ought  to  be  given.    They  have  no 
doubt  that  substantial  questions  of  law  are  involved  in  the  case. 


Naixeb 

V, 

^™  YmmA  ^^^  therefore,  upon  that  ground,  if  there  were  no  other,  their 


WABA 


Lordships  might  be  disposed  to  come  immediately  to  a  conclusion 
in  favour  of  the  application  now  made  to  them.  But  the  great 
difficulty  of  the  case  arises  from  the  rule  with  regard  to  the  neces- 
sity of  applying  to  the  High  Court  m  India  before  coming  her© 
for  leave  to  appeal.  Some  years  ago  various  petitions  came  before 
their  Lordships  asking  for  leave  to  appeal  where  that  preliminary 
form  of  applying  to  the  Court  below  had  not  been  pursued,  upon 
the  ground  that  the  Sudder  Court  had  expressed  an  opinion  with 
regard  to  the  mode  of  estimating  the  value  of  the  subject  of  dis- 
pute, confining  the  parties  to  the  actual  sum  claimed,  and  inti- 
mating that  they  would  certainly  adhere  to  such  estimate; 
applications  were,  therefore,  made  direct  to  Her  Majesty  in  Coun- 
cil, the  Petitioners  alleging  that  they  were  precluded  from  apply- 
ing to  the  Court  below,  because  in  such  circumstances  that  Court 
would  certainly  consider  the  subject  matter  under  the  appealable 
.  value  of  Rs.  10,000. 

Li  the  case  of  Maharajah  Svitee8chimder  Boy  v.  GtmescAtmefer, 
that  was  cited  from  8  Moore's  Ind.  App.  Cases,  164,  which  was  a 
judgment  given  by  Lord  Justice  Turner,  upon  several  applications 
similar  to  that  now  before  us,  their  Lordships  gave  leave  to  appeal, 
but  they  stated  that  it  must  be  understood  in  similar  circum- 
stances that  application  ought  always  to  be  made  to  the  Court 
below,  and  that  that  Court  was  bound  to  give  leave  to  appeal  in 
oases  in  which  the  specified  amount  of  Bs.  10,000  could  be  reached, 
though  only,  as  it  there  appeared,  by  the  addition  of  interest  sub- 
sequent to  the  decree ;  and  it  was  essential  that  such  an  applica- 
tion should  be  made  to  the  Court  below  before  coming  here. 
Since  those  decisions,  and  very  recently,  an  application  was  made 
to  this  Court  for  leave  to  appeal,  where  there  had  been  no  pre- 
vious application  to  the  Sudder  Court  below,  and  their  Lordships 
expressed  very  strongly  their  determination  to  adhere  to  the.  rule 
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so  laid  down  by  them,  and  not  to  grant  leave  to  appeal  in  future       J.  0. 
unless  there  had  been  such  previous  application  made  to  the       1S65 
Court  in  India,  and  they  refused  that  application.    That  decision  mijtubawht 
would  of  course  be  binding  upon  their  Lordships  now,  and  would     y^J^ 
-compel  them  to  say  on  the  present  application  that,  as  there  had      Naikkr 
been  no  application  for  leave  to  appeal  to  the  High  Court,  there-    Vkhcatas- 
fore  the  Petitioner's  application-  to  this  Court  ought  not  to  be  ^^*^_^^"^' 
entertained,  and  no  leave  given  to  appeal.    But  there  are  very 
peculiar  circumstances  in  this  case.    The  suit  was  instituted  in  the 
Svdder  Ameen's  Court,  which  has  no  jurisdiction  in  any  demand 
above  Rs.  2,500.    Supposing  that,  upon  the  face  of  the  plaint,  it 
appeared  the  demand  was  really  beyond  the  value  of  Es.  2,500,  it 
was  competent  to  the  Defendant  to  have  pleaded  to  the  jurisdic- 
tion of  the  Court ;  but  no  such  course  was  taken,  and  a  decision 
having  been  given,  and  an  appeal  made  to  the  High  Court,  both 
parties  proceed  on  the  footing  and  upon  the  admission  that  the 
sum  in  dispute  is  under  Es.  10,000,  the  appealable  amoimt  to  Her 
Majesty  in  Council. 

'  Supposing,  therefore,  that  an  application  had  been  made  to  the 
High  Court  for  leave  to  appeal,  it  would  not  have  been  competent 
to  the  parties,  in  this  state  of  circumstances,  to  turn  round  and 
say  that  the  value  was  above  Es.  10,000 ;  and  if  not  so,  the  High 
Court  would  have  had  no  power  to  give  leave  to  appeal. 

Therefore,  under  these  very  peculiar  drcumstanoes,  which  dis- 
tinguish this  case  from  those  which  have  been  previously  deter- 
mined, their  Lordships  grant  leave  to  appeal  here,  reserving  of 
course  to  the  Eespondent  liberty  to  apply  upon  the  subject  of 
costs,  in  case  the  appeal  should  not  be  prosecuted. 

Solicitors  for  the  Petitioner :  Jones  &  Blaxland. 
Solicitors  for  the  Eespondent :  Williamson,  Hill,  <&  Co. 
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^•^•*      NAWAB  SIDHEE  NUZUE  ALLY  KHAN     .    Appellant; 

AND 


NoYja     BAJAH  OOJOODHYAEAM  KHAN     ....    Kespondent. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  BENGAL. 
Practice — Stay  (f  proceedings  in  Court  below. 

Application  to  stay  proceedings  in  a  cause  in  which  an  appeal  from  an  Order 

in  the  nature  of  an  interlocutory  Order  is  pending  before  Her  Majesty  in 

Council,  ought  satisfactorily  to  shew  that  a  serious  injury  will  be  the  result 

to  the  party  applymg  imless  the  delay  asked  for  be  granted,  and  that  the 

4      party  applying  has  come  promptly  to  make  the  application. 

Where,  therefore,  an  Appellant  from  an  Order  of  the  High  Court  of  Judi- 
cature, which  remitted  a  cause,  appealed  to  that  Court  from  the  ZUlah  Court, 
back  for  the  trial  of  issues  framed  in  accordance  with  the  provisions  of  Act 
No.  8  of  1859,  s.  139,  having  failed  in  obtaining  an  Order  from  the  High  Court 
to  stay  proceedings  in  the  ZiUah  Court,  pending  the  appeal,  but  not  having 
appealed  from  that  decision ;  presented  a  petition  to  Her  Majesty  in  Coimcil 
praying  that  all  proceedings  in  the  remanded  suit  might  be  stayed  till  the 
pending  appeal  had  been  heard ;  the  Judicial  Committee,  without  determm- 
ing  the  question  of  their  right  to  interfere  in  such  circumstances,  held  that 
the  Petitioner  had  not  shewn  any  such  injury,  or  used  such  expedition  as 
entitled  him  to  ask  for  a  stay  of  proceedings. 

Quoeref  whether,  where  an  order  has  been  made  by  the  Superior  Court  below 
refusing  to  stay  proceedings,  and  such  Order  is  not  specially  appealed  from, 
the  Judicial  Committee  have  any  authority  to  interfere,  though  an  appeal  is 
pending  before  them  from  a  previous  Order  of  the  Superior  Court  made  in 
the  same  suit,  remitting  the  cause  back  to  the  inferior  Court  before  which  iti& 
pending. 

xHIS  was]  an  application  to  stay  proceedings  in  a  suit  instituted 
in  the  ZiUah  Court  of  Midnapore,  in  which  an  appeal  had  been 
interposed  from  an  interlocutory  Order,  to  the  Sudder  Court  (after- 
wards the  High  Court  of  Judicature)  at  Fort  William,  Bengal,  and 
by  that  Court,  after  a  hearing  and  rehearing,  remanded  back  to 
the  Zittah  for  trial  on  the  merits. 

The  circumstances  as  they  were  stated  in  the  petition  of  the 

♦  Present : — ^Lobd  Chelmsford,  Lord  Justice  Ekigut  Bruce,  Lord  Justice 
Turner,  Sib  James  W.  Colvile,  Sir  Edward  ^aughan  Williams^  and  Sir 
Lawrence  Feel  (Indian  Assessor). 
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Appellant,  were  as  follow :   On  the  30th  of  May,  1860,  a  plaint        ^'  ^' 
was  filed  in  the  Civil  Court  of  ZiUah,  Midnapore,  by  the  Respondent        J^S 
against  the  Appellant  and  others  to  recover  possession  as  mort-       Nawab 
gagor  of  certain  Pergunnaha  therein  specified,  charging  the  Appel-    Ally  Khan 
lant  and  other  Defendants  with  fraud  and  collusion  in  obtaining       Raj'ah 
possession  of  the  Pergwnnalis,  and  for  the  sum  of  Ks.  2,72,000,  the  ^"^^ 
alleged  mesne  profits,  

The  Defendants  put  in  answers  to  the  plaint,  and  on  the  10th 
of  November,  1860,  the  cause  came  before  the  ZSlah  Judge,  who 
framed  issues  of  law  and  fact  in  pursuance  of  the  provisions  of 
s.  139,  Act  No.  8,  of  1859.  On  the  19th  of  November,  1860,  the 
first  hearing  of  the  suit  took  place  before  the  same  Judge,  who 
gave  judgment  on  the  issues  directed,  in  favour  of  the  Appellants, 
and  dismissed  the  plaint. 

The  Eespondent  appealed  from  this  judgment  to  the  Sudder 
Court  at  CalctUta,  and  on  the  1st  of  June,  1863,  the  High  Court, 
having  been  substituted  for  the  Svdder  Court,  reversed  the  judg- 
ment of  the  ZUlah  Court  of  Midnapore  and  remanded  the  suit  back 
to  that  Court  for  trial  upon  the  merits. 

The  Appellant  applied  for  and  obtained  a  re-hearing  by  the 
High  Court,  which,  on  the  12th  of  January,  1864,  aflirmed  its 
previous  judgment  and  decree :  whereupon  the  Appellant  petitioned 
for  and  obtained  leave  to  appeal  to  Her  Majesty  in  Council  fix>m 
such  decree  and  judgment.  The  Appellant  in  his  petition  to  the 
High  Court  for  leave  to  appeal  against  the  before-mentioned  decree 
and  judgment,  prayed  that  until  his  appeal  (for  leave  to  present 
which  he  was  then  petitioning)  should  be  heard,  or  decided,  or  until 
the  further  order  of  the  High  Court,  all  further  proceedings  in  the 
High  Court  and  in  the  2Xllah  Court  of  Midnapore  should  be  stayed; 
and  on  the  16th  of  June  obtained  an  order  nisi  calling  on  the 
Eespondent  to  shew  cause  why  the  hearing  of  the  suit  under  the 
aforesaid  order  of  remand  should  not  be  postponed,  pending  the 
result  of  the  appeal  to  Her  Majesty  in  Couritil,  which  Order,  on 
cause  being  shewn,  was  discharged  on  the  25th  of  August,  1865. 
No  apjpeal  was  asked  for  or  interposed  from  this  Order  of  dismissal, 
but  the  Appellant,  believing,  as  he  stated  in  his  petition,  that  he 
would  be  put  to  great  trouble  and  inconvenience,  and  would  be 
forced  to  incur  great  expense  in  and  about  obtaining  the  evidence 
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J.  0.        which  he  had  been  advised  and  beliered  would  be  necessary  to 

1865        give  on  his  behalf  at  the  trial,  and  being  advised  and  believing 

Nawab      that  the  determination  by  the  trial  of  the  issues  in  fact  raised 

^A^^A^  in  the  suit  would  be  wholly  immaterial  as  regarded  the  result  of 

»•         the  suit,  if  he  succeeded  in  his  appeal  to  Her  Majesty  in  Council, 

OojooDHTAHAM  wluch  ho  had  been  advised  and  believed  he  should  do,  and  believ- 

*      ing  that  the  trial  of  the  remanded  suit  would  be  proceeded  with  in 

the  ZtUah  Court,  pending  the  hearing  of  his  appeal,  presented  a 
petition  to  Her  Majesty  in  CouncQ,  praying  that  an  early  day 
might  be  appointed  for  the  hearing  of  the  appeal,  and  that  all 
proceedings  in  the  remanded  suit  might  be  stayed  until  the 
pending  appeal  should  have  been  heard  and  decided. 

The  AUorney-Oeneral  (Sir  -B.  Paliner)  (with  whom  was  Mr.  A. 
Stephenson)  now  moved  to  stay  proceedings. 

It  is  necessary  to  state  shortly  the  facts  of  this  case.  The  suit 
is  one  for  possession  by  redemption  of  certain  mortgaged  Per" 
gunnahs  which  have  been  sold  at  a  sale  purporting  to  have  been 
a  revenue  sale,  which,  as  we  say,  by  reason  of  collusion  and  &aud, 
was  a  fictitious  sale.  We  claim  to  redeem  these  PerffunnahSy  and 
for  an  account  of  mesne  profits.  The  sale  is  alleged  to  have  been 
for  Government  arrears  of  revenue,  which  we  say  were  purposely 
allowed  to  fall  in  arrear,  and  the  sale,  instead  of  being  a  public, 
was,  by  the  fraud  and  collusion  of  the  parties,  really  a  private 
one.  It  was  urged  against  us  that  we  were  barred  by  the  Ben. 
Eegulation  of  Limitations,  III.  of  1793,  sec.  14 ;  but  as  we  allege 
firaud  and  collusion,  we  claim  exemption  &om  that  Begulation^ 
and  insist  on  our  right  to  come  in  under  els.  1, 3,  sec  3  of  Eeg.  U. 
of  1805,  which  allows  sixty  years  to  bring  an  action.  The  issues 
directed  by  the  2!illah  Judge  go  directly  to  these  points,  and  if 
determined  on  the  appeal  in  our  favour,  will  dispose  of  the  case ; 
that,  therefore,  is  a  reason  sufficient  to  induce  this  Court  to  stay 
the  proceedings  below.  The  issues  of  fiust,  moreover,  if  found 
against  us  at  the  trial  would,  on  the  points  there  stated,  exclude 
us  from  any  benefit  we  may  derive  from  a  decision  in  our  favour 
on  the  appeal  We  only  ask  that  the  trial  may  be  postponed 
till  the  appeal  has  been  heard';  we  are  ready  to  proceed  with  the 
appeal  immediately. 
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Mr.  Bolt,  Q.C.,  and  Mr.  Leithy  opposed.  J.  CI 

This  is  an  unprecedented  application.    It  is  quite  irregular  for        J^ 


the  other  side  to  go  into  the  facts  or  merits  of  the  case.    Neither      N^'w^ab 
is  this  Court,  nor  are  we  ourselves,  sufficiently  informed  of  the    ally  Khah 
facts  to  come  to  any  conclusion.    We  know  nothing  of  the  merits,       b^jah 
and  this  Court  has  no  materials  before  it  to  enable  your  Lord-  Owoothtabak 

ships  to  say  on  what  grounds  you  could  order  a  stay  of  the  pro-        

ceedings.  What  claim  has  the  Appellant  to  such  an  indulgence  ? 
The  decree  of  foreclosure  which  is  now  sought  indirectly  to  im- 
peach was  pronounced  so  long  ago  as  on  the  16th  of  November, 
1852,  there  was  no  appeal  from  that  judgment,  and  the  present 
proceedings  are  long  subsequent.  Even  admitting  the  dates  as 
stated  by  the  Appellant  in  his  petition,  the  final  judgment  on  the 
rehearing  was  pronounced  on  the  12th  of  January,  1864,  and  though 
appealed,  the  appeal  was  not  prosecuted ;  nor  was  the  Order  nisi 
which  is  now  sought  to  be  incorporated  as  part  of  the  proceedings 
applied  for,  or  obtained  before  June  in  the  same  year;  there  has 
been  no  diligence,  therefore,  if  that  could  be  urged  as  a  ground 
for  granting  this  application.  But  the  consequences  to  the 
Bespondent,  if  the  proceedings  are  stayed,  may  be  most  unjust 
and  injurious.  Evidence  both  oral  and  documentary  may  be  lost, 
witnesses  may  die,  and  all  the  other  (»sualtie8  that  impede  a 
cause  may  intervene.  There  is,  moreover,  a  fatal  objection,  as  we 
apprehend,  to  the  application.  It  is  an  appeal  against  an  Order 
of  the  High  Court  which  discharged  the  Order  nisi  of  the  16th  of 
June,  1864,  from  which  no  appeal  was  either  asked  for  or  asserted. 
The  only  appeal  pending  in  this  Court  is  from  the  decree  of  the  1st 
of  June,  1863,  confirmed  by  the  judgment  of  the  12th  of  January, 
1864,  and  we  submit  that,  independent  of  the  want  of  merits,  this 
Court  has  no  jurisdiction  to  review  an  order  not  appealed  from. 

LoBD  Ohelmbfobd  : — 

Their  Lordships  have  not  entered  into  the  consideration  of  the 
merits  of  this  case,  nor  will  they  decide  any  question  with  regard  to 
the  right  or  authority  which  they  may  have  to  interfere  by  ordering 
a  stay  of  proceedings  in  the  circumstances  of  these  cases ;  but  they 
decide  upon  this  petition  entirely  upon  these  grounds :  that  any 
application  for  a  stay  of  proceedings  must  be  founded  upon  two 
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J.  0.        points^  which  are  essential  to  sustain  the  application ;  first,  that 
1865        a  serious  injury  will  be  the  result  to  the  party  applying  unless 
Nawab      *^^  stay  of  proceedings  is  granted,  and  secondly,  that  the  party 
^Xu^Kb^  has  come  promptly  to  make  the  application  for  delay. 

»•  Now,  with  regard  to  any  suggested  injury  which  may  arise  to 

OojooDHTABAM  tho  Petitioner  in  case  the  delay  asked  for  is  not  granted,  there  is 
^  no  ground  whatever  for  supposing  that  any  such  injury  will  be 
sustained.  All  that  he  can  allege  is,  that  he  may  be  put  to  costs 
upon  the  trial  of  these  issues  of  fact  remitted  to  the  Zittdh  Court, 
supposing  ultimately  the  decision  of  their  Lordships  on  the  appeal 
now  pending  in  this  Court  should  be  in  his  favour,  upon  the  ques- 
tions of  law  which  it  is  said  are  raised  therein.  But  the  answer  to 
that  objection,  if  it  be  one,  is,  that  if  the  Petitioner  is  put  to  costs 
improperly,  those  costs  will  ultimately  fall  on  the  Eespondent 
while,  on  the  other  hand,  the  situation  in  which  the  Eespondent 
would  be  placed,  if  their  Lordships  were  to  grant  this  application, 
must  be  considered,  because  there  might  be  very  great  danger  of  his 
losing  evidence,  parol  and  documentary,  if  the  delay  asked  for  were 
granted.  Therefore,  with  respect  to  any  supposed  injury  which  would 
arise  from  the  cause  being  allowed  to  take  its  course,  and  the  issues 
of  fact  allowed  to  be  tried  in  due  form  in  the  ZiHah  Court  of  Midnor 
pore,  there  is  no  pretence  for  saying  that  any  such  injury  will  arise. 
Then,  has  the  Petitioner  come  promptly  with  his  application  ? 
which  is  another  essenticd  requisite  of  an  application  for  delay,  or 
for  a  stay  of  proceedings  in  any  case. 

The  appefd  to  the  High  Court  of  Judicature  was  decided  finally 
on  the  12th  of  January,  1864;  on  the  10th  of  February,  1864, 
there  was  a  petition  for  leave  to  appeal,  and  no  application  to  stay 
proceedings  made  till  the  month  of  June,  1865.  The  delay  was 
endeavoured  to  be  accounted  for  from  the  Eespondent  having 
objected  to  the  leave  to  appeal,  on  the  ground  that  the  six  months 
ought  to  be  dated  from  the  date  of  the  original  decree,  and  not 
from  the  order  on  review ;  but  that  really  appears  to  their  Lord- 
ships to  be  no  explanation  at  all,  at  least  no  satisfactory  explana- 
tion of  the  delay  which  has  taken  place,  of  sixteen  or  eighteen 
months  before  this  application  to  stay  proceedings  is  made. 

Under  these  circumstances,  there  being  no  proof  of  any  serious 
injury  which  would  be  sustained  by  the  Petitioner,  by  their  Lord- 
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ships,  supposing  they  have  the  power  to  interfere,  not  interfering  to  J.  0. 

stay  proceedings,  and  on  the  other  hand,  the  Petitioner  not  having  1865 

come,  as  rightly  and  properly  he  ought  to  have  done,  promptly  with  Nawab 

this  application  to  stay  the  proceedings  below,  their  Lordships  ^^^^^^^ 

think  this  petition  ought  to  be  dismissed,  and  with  costs  (1).  «^* 

Solicitors  for  the  Petitioner :  Young  dt  Jackson.  Khan. 
Solicitors  for  the  Kespondent :  Wilson,  Brislow,  &  Carpmad. 


1865 


THE  QUEEN Appellant;  j.o.' 

AND 

FEEDEKICK  WILLIAM  DALLIMORE,) 
JOHN    HENEY    CLOUGH,   and 
WILLIAM  BOGG 


• 


i7ea5,6,7,24. 

Kespondbnts.  — 


ON  APPEAL  FROM  THE  COLONY  OF  VICTORIA 

Victoria — Crown  Lands — License — Occupation — Sale  of  Lands  hy  the  Crown — 
Cdf.  Acts,  24  Vict.  No.  117,  and  25  Vict.  No.  145. 

Construction  of  the  Victoria  Colonial  Acts,  24  Vict  No.  117,  and  the 
25  Vict.  No.  145,  for  regulating  and  amending  the  laws  rekting  to  the  sale 
and  occupation  of  Crown  lands  in  the  Colony. 

C.  and  B.  having  been  in  the  occupation  of  certain  waste  lands  as  licensees 

paying  an  annual  rent,  obtained  from  the  Governor  a  license  in  writing  to 

occupy  the  same  for  one  year  and  no  longer,  subject  also  to  the  reserved  right 

of  the  Crown,  to  sell  or  proclaim  any  portion  of  such  lands,  as  a  gold-field 

•  common  without  compensation  for  the  loss  of  enjoyment  to  the  licensee : — 

Edd,  upon  a  sale  being  made  by  the  Crown  of  a  portion  of  such  lands  after 
proclamation,  and  the  expiration  of  the  tenancy  for  the  year,  that  the  Crown 
had,  under  the  terms  of  the  licenses,  as  also  upon  the  construction  of  the 
Colonial  Acts,  an  indefeasible  title  to  such  lands,  notwithstanding  the  previous 
and  subsequent  occupation  by  the  licensees,  and  payment  of  rent  by  them, 
which,  under  the  circumstances,  did  not  constitute  a  tenancy  from  year  to 
year,  or  give  the  licensee  any  title  to  the  lands  in  question. 

A  HlS^wafl  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
Victoria,  making  absolute  a  rule  to  enter  a  verdict  for  the  Defen- 

(1)  See    upon    this   point   Fajfth  Paladh  Sein  v.   Bahoo   Bkoodoo    Singh, 
10  Moore's  Ind.  App.  Cases,  78. 

♦  Present : — ^Lord  Chelmsford,  Sir  John  Tatlor  CoLERnME,  Sir  James  W. 
CoLviLE,  Sir  Edward  Vaughan  Williams. 
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J.  C.       dants,  in  an  action  of  ejectment  brought  by  the  Crown  against  the 

1965       Bespondents. 
THB^QOTHir       ^®  question  in  dispute  was  the  title  of  the  Crown  to  certain 
,  -.    ••         lands  in  that  Colony  which  were  in  the  occupation  of  the  Eespon- 

dents. 

The  Eespondents,  Clough  and  Boggy  were,  on  the  21st  of  January, 
1861,  and  for  some  time  previously  had  been,  in  the  occupation  of 
certain  unsettled  Crown  lands,  known  as  the  Maiden  Hills,  WooddoeJc 
and  Lamplough  runs.  Of  these,  the  Lamplaugh  run  contained 
about  17,380  acres. 

There  was  not,  before  the  year  1861,  nor  until  the  passing,  in  the 
year  1862,  of  the  Cdonial  Ad,  25  Vict.,  No.  145,  called  the  Land 
Ad,  any  legislative  provision  for  granting  licenses  to  occupy  for 
pastoral  purposes  the  unsettled  Crown  lands  of  the  Colony. 

The  sale  of  such  lands  was  provided  for  by  the  Imperial  Ad, 
5  &  6  Vict.  C.-36,  which  was  amended  by  the  Imperial  Ad,  9  &  10 
Vict.  c.  104.  Sectioli  1  of  this  latter  Act  provided,  that  it  shotdd 
be  lawful  for  Her  Majesty  to  demise  for  any  term,  not  exceeding 
fourteen  years,  any  waste  lands  of  the  Crown  in  the  Colony,  or  to 
grant  to  any  person  or  persons  a  license  for  occupation,  for  any 
term  not  exceeding  fourteen  years,  any  such  waste  lands.  The 
6th  section  of  this  Act  gave  authority  to  Her  Majesty  by  any  order 
in  Council  to  make  and  establish  rules  and  regulations  respecting 
such  licenses  or  demises.  Various  Orders  in  Coxmcil  were  made 
under  the  authority  of  this  enactment,  having  reference  to  the 
grant  of  leases,  but  not  applying  to  licenses  to  occupy  for  pastoral 
purposes. 

By  the  Imperial  Ad,  18  &  19  Vict,  c  55,  generally  known  in 
the  Colony  as  the  ConstUulion  Ad,  the  Legislature  of  the  Colony  of 
Victoria  as  now  subsisting,  was  established,  and  by  the  Imperial  Act 
of  the  18  &  19  Vict.  c.  56,  the  Act,  5  &  6  Vict.  c.  36,  and  9  &  10 
Vict.  c.  104,  were  repealed ;  and  it  was  enacted,  amongst  other 
things,  in  substance  by  section  4,  that  it  should  be  lawful  for  the 
Legislature  of  the  Colony  of  Vidoria  to  repeal,  alter  or  amend  any 
Order  in  Council  made  under  the  authority  of  the  9  &  10  Vict. 
c.  104,  and  that  until  so  repealed,  and  subject  to  any  such  altera- 
tion or  amendment,  every  such  Order  in  Council  should  remain  in 
force. 
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Various  licenses  to  occupy  the  unsettled  Crown  lands  in  the       J.  C. 
Colony  for  pastoral  purposes  had  been,  for  some  years  previous  to        1865 
1861,  granted,  from  time  to  time,  by  the  Grovernment.    According   thb  Qocbk 
to  the  custom  prevailing  at  the  commencement  of  that  year,  the   Djj^^caa. 
licensees  of  Crown  lands  paid  an  annual  license  fee  of  at  least  £10,        — 
and  if  the  lands  occupied  exceeded  a  given  area,  or  were  capable  of 
depasturing  more  than  a  given  quantity  of  sheep  and  cattle,  the 
license  fee  was  increased  in  proportion. 

The  lands  in  question  comprised  in  the  Lamfhugh  run,  were 
thus  held  by  the  predecessors  of  the  Eespondents,  from  whom 
they  derived  title. 

On  the  18th  of  September,  1860,  the  Act,  24  Vict.  No.  117, 
entitled  "  An  Act  for  reguhiing  the  sale  of  Crown  Lands,  and  for 
other  purposes"  was  passed  by  the  Colonial  Legislature.  By  the 
71st  section  of  that  Act  it  was  provided  that  the  Grovemor  in 
Council  might  proclaim  that  any  Crown  lands  in  4he  vicinity  of 
any  gold-field  should  be  a  common  for  the  use  of  all  holders  of 
miners'  rights,  business  licenses,  and  carriers'  licenses,  and  other 
residents  on  such  gold-field,  and  every  such  holder  or  other  resident 
should  from  the  time  of  such  proclamation  be  entitled  to  depasture 
his  horses  and  cattle  on  such  common,  subject  to  the  rules  and 
regulations  thereinafter  mentioned,  and  that  such  common  should 
be  caUed  a  ^gold-fields  common."  By  section  77  the  Governor 
was  empowered  {inter  alia)  at  any  time  to  increase,  diminish,  alter 
or  abolish  any  gold-fields  common. 

By  a  proclamation  dated  the  28th  of  January,  1861,  and  pub- 
lished in  the  Vietoria  Grovernment  Gazette  of  the  5th  of  February, 
1861,  reciting  and  professing  to  be  made  in  pursuance  of  the  last 
mentioned  Act,  the  Governor  of  the  Colony  proclaimed  certain 
Crown  lands  in  the  vicinity  of  the  gold-fields  thereinafter  men- 
tioned, which  included  portions  of  the  Lamplough  run,  to  be  a 
gold-fields  common  within  the  meaning  of  the  Act. 

At  the  time  of  the  proclamation,  the  Bespondents,  dough  and 
Bogg,  were  in  occupation  of  the  whole  of  the  Lamplough  run, 
and  continued  after  the  proclamation  to  occupy  the  residue  not 
included  in  the  gold-fields  common,  together  with  Woodstock  and 
Maiden  HiU  run  previously  occupied  by  them.  Up  to  this  period 
no  lease  had  been  granted  of  the  Lamplough  or  other  runs,^the 
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J.  C.       Bespondents  and  their  predecessors,  holding  only  under  annual 

1865        licenses,  granted  under  the  provision  of  the   before-mentioned 

The  Queen   -'^■Cts  and  Orders  in  Council.     It  appeared,  however,  that  an  appli- 

DAiimoRE    ^^^^^  ^^'  *  lease  had  been  made  by  one  of  the  Respondents'  pre- 

decessors,  under  an  Order  in  Council  of  the  9th  of  March,  1847 

(which  was  one  of  the  orders  made  pursuant  to  the  9  &  10  of 
Vict,  c,  36),  but  no  such  lease  was  granted. 

On  the  20th  of  March,  1862,  the  Respondents,  dough  and  Bogg^ 
having  made  application  for  the  Ucense  to  occupy  the  Lamphugh 
run,  a  license  under  the  hand  of  the  Governor  was  made  to  them 
in  the  following  terms : — 

"  License  to  occupy  waste  lands  of  the  Crown,  by  his  Excel- 
lency the  Governor  of  Vicioria^  &c." 

"Whereas  T.  JET.  Clough  &  Co.  have  made  application  for  a 
license  to  occupy  waste  lands  of  the  Crown,  situate  in  the  district 
of  CasQemaine,  and  known  as  Lamphugh.  Now  I,  the  Governor 
aforesaid,  do  hereby  authorize  the  said  F.  H.  Clough  dt  Co.,  upon 
payment  by  them  of  the  sum  of  £10  sterling  into  the  hands  of 
the  receiver  at  Melbourne^  on  or  before  the  31st  day  of  March  next, 
and  upon  the  due  acknowledgment  of  such  payment  here  made 
by  the  said  receiver,  to  occupy  the  said  waste  lands  for  the  term 
hereinafter  mentioned.  Upon  the  issue  of  this  license  by  the 
said  receiver,  the  same  is  to  operate  and  be  in  force  from  the  1st 
day  of  January,  1862,  until  the  31st  day  of  December,  1862,  and 
no  longer." 

"  Given  under  my  hand  at  Melbourne,  Victoria,  this  20th  day 

of  March,  a.  d.  1862. 

"Henry  BarTdy. 

"  N.B.  Although  the  above-mentioned  waste  lands  of  the  Crown 
are  described  as  being  known  as  Lamjplough,  yet  it  is  to  be  under- 
stood that  no  right  is  hereby  granted  to  occupy  land  merely 
because  such  land  may  have  been  at  some  time  heretofore  known 
or  described  as  Lamplough,  and  this  license  will  not  authorize 
the  said  T.  H.  Clough  &  Co.  to  occupy  any  land  which  is  now, 
or  which  may  formerly  have  been  kno^^n  as  forming  part  of  such 
run,  but  which  shall  be  or  may  have  been  lawfully  taken  away 
from  such  run,  by  or  on  behalf  of  the  Crown,  or  the  Board  of 
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Land  and  Works,  by  alienation  or  otherwise,  howsoever;    and       J.  C. 
the  said  T.  H.  Cldugh  dk  Co.  shall  not  be  entitled  to  any  com-       1865 
pensation,  or  to  a  return  of  any  portion  of  the  above-mentioned   the  Qubdt 
sum,  if  any  portion  of  the  above-mentioned  waste  lands  of  the  d^uJ^jorb. 
Crown  shall  hereafter  be  alienated,  or  be  otherwise  lawfully  dealt        — 
with  by  the  Crown,  or  the  Board  of  Land  and  Works ;  or  if  the 
said  r.  H.  dough  dt  Co.  shall  be '  deprived  of  the  enjoyment  of 
any  portion  of  such  lands  by  reason  of  the  same  being  proclaimed 
a  common,  or  by  reason  of  any  other  lawful  act  to  be  done  on 
behalf  of  the  Crown,  or  by  the  Board  of  Land  and  Works. 

"Eeceived  the  above  sum  £10,  per  receiver. 

"*  A.  S.  Thomson. 

«  Treasury,  Melbourne,  March  31, 1862." 

Previous  to  the  issuing  of  this  license  and  on  the  31st  of 
December,  1861,  Clough  and  Bogg  had  paid  to  the  paymaster  at 
the  Treasury  the  sum  of  £99  10a.  Sd.,  a  portion  of  which  was  for 
assessment  on  stock,  depastured  on  Lamplough  station  for  the 
second  half-year  of  1861.  And  on  the  30th  of  June,  1862,  they 
paid  the  sum  of  £329  lla.Sd.to  the  same  officer,  a  portion  of 
which  was  assessment  on  stock  depastured  on  Lamplough  station 
for  the  first  half-year  of  1862. 

On  the  18th  of  June,  1862,  the  Colonial  Act,  25  Vict.  No.  145, 
entitled  an  "  Act  to  consolidate  and  amend  the  Laws  relating  to 
the  sale  and  occupation  of  Crown  Lands,"  was  passed.  By  the  first 
section  certain  Colonial  Acts,  including  the  24  Vict.  No.  117, 
and  all  Orders  in  Council,  and  regulations  respecting  the  sale 
or  other  disposal  of  the  waste  lands  of  the  Crown  in  force  in 
Victoria  at  the  time  of  the  passing  of  that  Act,  were  repealed, 
saving,  however,  all  estates,  rights,  and  interests  created  or  exist- 
ing under  or  by  virtue  of  the  Act,  24  Vict.  No.  117.  The  Act 
No.  145  was  divided  into  parts.  Part  L  sections  1  to  11,  was  the 
introductory.  Part  II.,  sections  12  to  46,  provided  for  the  sale  of 
Crown  lands  which  were  to  be  made  under  the  direction  of  the 
Board  of  Land  and  Works.  Part  III.  sections  47  to  62  provided 
for  leases  and  licenses  for  other  than  agricultural  purposes.  Part 
rV.  sections  63  to  79  related  to  commons.  Section  63  saved 
(except  as  in  the  Act  provided)  all  commons  proclaimed  under 
Vol.  ..  3  C 
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J.  C.  the  Act  24  Vict.  No.  117,  and  the  rights  of  any  person  entitled 
18G5  under  the  authority  of  the  last-mentioned  Act  to  'depasture  his 
Thb  Qi  ekn  horses  or  cattle  upon  any  such  common.  Section  65  gave  the 
DALU3I0RE  ^v®"^<>r  ^  Council  power  in  certain  cases  to  proclaim  lands  to  be 
—  a  municipal  common,  or  a  gold-fields  common,  or  a  town  common, 
or  a  farmers'  common,  as  the  case  might  be ;  section  67  reserved 
the  rights  of  commonage  to  all  persons  resident  on  the  lands  so 
selected  to  be  proclaimed.  Section  77  provided  that  nothing 
therein  contained  should  prevent  the  sale  by  auction,  or  selection, 
or  the  leasing  under  that  Act,  of  any  land  comprised  in  any 
common  proclauned,"^  or  subject  to  licenses  granted  as  aforesaid, 
before  or  after  the  passing  of  that  Act;  and  the  Governor  in 
Council  might  at  any  time  increase,  diminish,  alter,  or  abolish  any 
such  common.  Part  V.,  from  section  80  to  121,  related  to  "  Licenses 
for  pastoral  occupation,"  section  80  providing  that  yearly  licenses 
as  to  existing  runs  should  be  issued  to  confer  no  greater  privileges 
than  previous  pastoral  licenses  conferred,  while  sections  81  to  87, 
contained  specific  provisions  for  the  payment  and  assessment  of 
the  rents,  and  for  ascertaining  the  grazing  capabilities  of  the 
runs,  which  were  to  be  fixed  and  determined  on  by  the  Board 
of  Land  and  Works,  in  manner  and  form  therein  particularly  pro- 
vided ;  and  when  sp  determined,  to  be  conclusive  unless  appealed 
against. 

In  pursuance  of  these  provisions,  the  Board  of  Land  and  Works 
proceeded  to  determine  the  grazing  capabilities  of  each  of  the  four 
classes  of  runs,  into  which  the  pastoral  lands  of  the  Colony  were 
directed  to  be  divided,  and  published,  as  required  by  the  Act,  in 
the  Vidoria  Govemment  Gazette  of  the  10th  of  December,  1862, 
the  amount  of  rent  to  be  paid  in  respect  of  such  runs. 

The  area  of  the  Lamphuffh  run  was  treated  as  1500  acres,  and 
the  annual  rent  was  fixed  at  £25.  There  was  no  appeal  against 
the  determination  of  rent  for  the  Lamplouffh  run,  and  the  annual 
rent  so  determined  was  duly  paid  in  respect  thereof. 

On  the  4th  of  March,  1863,  the  Eespondent,  Dallimore,  and 
one  Charles  Forster  purchased  of  the  Respondents,  dough  and 
^oggy  all  their  right,  title,  and  interest  to  depasture  stock  on  the 
Woodstock  stations  or  runs,  which,  in  the  contract  of  purchase,  were 
stated  to  include  the  stations  or  runs  then  known  as  Lamplough, 
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Maiden  HiUy  Woodstoeky  La/nsdown  and  Kniffhton,  as  the  same  were       J.  0. 
then  held  and  occupied  by  Clcuffh  and  Boffff  under  depasturing        ifi65 
licenses  from  the  Crown,  standing  in  the  names  of  the  last-named    xnE  Queen 
Respondents,  together  with  the  benefit  of  the  licenses.     It  was   dj^u^oml 

by  such  contract  provided  that  the  boundaries  of  the  runs  should        

be  as  stated  in  the  Goyemment  Grazette,  except  such  portions  as 
might  have  been  deducted  for  commonage,  sales,  or  reserves. 

The  benefit  of  this  contract  became,  by  an  agreement  between 
the  parties,  dated  the  4th  of  March,  1863,  vested  in  the  Respon- 
dent DaUimore  alone. 

By  a  proclamation  dated  the  26th  of  October,  1863,  the  Governor 
of  the  Colony,  in  pursuance  of  the  power  given  him  by  the  "  Land 
Acty  1862,*^  abolished  the  gold-fields  common  described  among 
others  in  the  proclamation  of  the  28th  of  January,  1861,  under 
the  designation  of  Lampbuffh,  and  declared  that  the  area  therein 
described  and  marked  as  containing  3600  acres  should  be  and 
constitute  the  gold-fields  common  for  Lamphugh, 

Notwithstanding  that  the  original  gold-fields  common  was  thus 
abolished,  the  rents  paid  by  the  Respondents  in  respect  of  Lamp- 
lough  run  remtuned  the  same  as  before  such  abolition.  But  no 
fresh  license  for  occupation  was  granted  to  them. 

On  the  Slst  of  December,  1863,  the  Board  of  Land  and  Works  in 
pursuance  of  the  98th  section  of  the  «  Land  Ad,  1862,"  No.  145, 
exposed  to  sale  by  auction  in  lots  divers  unoccupied  Crown  lands, 
including  those  in  question  in  this  appeal.  The  northernmost 
portion  of  the  Lamplouffh  run  containing  3580  acres  formed  Lot  2, 
and  was  put  up  for  sale  by  the  name  and  description  of  Lamp- 
Imigh  A.  run,  the  amount  of  rent  determined  for  the  same  being 
£50.  This  lot  was  sold  to  Ambrose  Bowles  at  a  premium  of  £75. 
The  southernmost  portion  of  the  same  run,  containing  5500  acres* 
formed  Lot  3,  and  was  exposed  for  sale  by  the  name  of  Lamplough 
B.  run,  the  amount  of  rent  determined  for  the  same  being  £85. 
This  was  sold  to  Daniel  Noonan  at  a  premium  of  £151. 

Chauncey,  one  of  the  officers  of  the  Board  of  Land  and  Works 
was  instructed  by  the  Board  to  put  BowUs  and  Noonan  in  pos- 
session of  the  runs  purchased  by  them.  He  accordingly  met 
them  by  appointment  on  the  land,  and  formally  gave  them  pos- 
session.    A  shepherd  of  the  Respondent,  DaUimore,  was  at  the 

3  C  2 
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J.  C.       time  in  possession  of  both  the  purchased  runs,  on  behalf  of  the 
1865       Respondent,  and  refused  to  give  up  such  possession. 
The  Qozxx       On  the  30th  of  March,  1864,  Chaimcey  as  such  agent  of  the 
DALLUfOBE    Board,  made  a  demand  on  BaUimore  personally  of  possession  of 
the  lands  in  question  for  the  above  purchases.    He  refused,  how- 
ever, to  give  up  possession :  whereupon  the  Appellant  on  the  13th 
of  April,  1864,  brought  an  action  of  ejectment  in  the  Supreme 
Court  of  the  Colony  against  the  Eespondent,  DdBimore,  for  the 
two  portions  of  LampU/agh  run,  known  as  Lamphugh  A. -run,  and 
LampUmgh  B.  run. 

On  the  7th  of  June,  1864,  the  Bespondents,  Clough  and  Bogg, 
obtained  leave  to  appear  to  the  action,  as  landlords  of  the 
Eespondent,  DaHimore,  and  defend  the  property  sought  to  be 
recovered. 

The  action  was  tried  before  Mr.  Justice  WUliamB,  and  a  jury, 
and  a  verdict  was  returned  for  the  Appellant  with  one  shilling 
damages,  leave  being  reserved  to  the  Bespondents  to  move  to 
enter  a  verdict  for  them  on  the  grounds  appearing  on  the  Judge's 
notes  of  the  evidence  given. 

On  the  24th  of  June,  1864,  the  Bespondents  obtained  a  rule 
nisi  to  set  aside  the  verdict  for  the  Appellant  and  to  enter  a 
a  verdict  for  the  Bespondents  on  the  grounds,  first,  that  the  right 
of  entry  was  not  in  the  Crown,  but  in  Bowles  and  Noanan.  Second, 
that  the  proclamation  of  the  common  did  not  determine  the 
possession  of  the  Defendant,  or  if  it  did,  the  revocation  of  such 
proclamation  revested  the  possession  in  the  former  Ucenses.  Third, 
that  the  Crown  had  no  power,  under  the  98th  section  of  the  Land 
Act,  1862,  to  dispose  of  the  lands  to  Bowles  and  Noonan,  in  the 
manner  proved  at  the  trial.  Fourth,  that  no  demand  of  possession 
was  proved,  the  demand  itself  being  insufficient,  and  no  authority  to 
make  the  demand  was  proved.  Fifth,  that,  as  licenses  to  occupy 
the  land  from  1847  to  1863,  continuously,  and  particularly  for  the 
year  1861  were  issued,  the  71st  section  of  the  Act,  24  Vict.  No.  117, 
did  not  apply  to  the  Lamplough  run,  but  only  to  unoccupied  Crown 
lands,  or  if  it  did  so  apply,  that  the  licensee  was  as  much  entitled 
to  occupy  the  land  as  the  commoners.  Sixth,  that  the  order  in 
council  of  the  9th  of  March,  1847,  coupled  with]  possession  and 
payment  of  Ucense  fees,  and  rent,  and  recognition,  from  time  to 
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time^  by  the  Crown  and  its  officers,  established  a  tenancy,  and  J.  C. 

that  snch  tenancy  had  not  been  detennined.  1865 

The  role  nisi  was  argued  before  the  Supreme  Court,  and-judg*  1^  Qceeit 

ment  having  been  given  for  the  Bespondents  on  the  10th  of  jyjj^^^^ 

September,  1864,  was  then  made  absolute.  . 

The  Appellant  applied  for,  and  obtained,  leave  to  appeal  from 
this  judgment. 

The  Attamey^eneral  (Sir  B.  Palmer^  Sir  Hugh  Cairns,  Q.C., 
and  Mr.  Kekewichy  for  the  Appellant : — 

The  question  at  issue,  though  seemingly  involved,  is  simply  one 
of  tenure.    The  Bespondents  derive  their  original  title,  if  they 
have  any  beyond  that  conferred  by  the  license  of  the  20th  of  March, 
1862,  from  the  occupation  of  their  predecessors  as  licensees  under 
the  Crown,  of  lands  forming  part  of  a  run  in  the  unsettled  district 
called  Lawplough.    It  is  not  pretended  that  there  has  been  any 
sale  of  these  lands  imder  the  provisions  of  the  Imperial  Ads,  the 
5  &  6  Yicl  c.  36,  or  the  9  &  10  Vict.  c.  104,  or  in  fetct  any  lease 
under  the  Order  in  Council  made  pursuant  to  the  last-named  Act, 
though  it  is  said  that  a  lease  had  been  applied  for  by  one  of  the 
Bespondents'  predecessors.    Be  this  as  it  may,  the  question  would 
still  remain,  what  claim  such  occupier  had  to  the  grant  of  a  lease, 
even  if  applying  for  it,  and  that  is  not  sufficiently  before  the  Court 
to  require  argument^  for  both  these  Acts  were  repealed,  while  the 
Orders  in  Council  made  under  them  were  made  subject  to  Mure 
amendments  and  alterations  by  the  Constitution  Act,  18  &  19  Viet 
c.  55.    Now,  it  was  in  this  state  of  things  that  the  Bespondents  or 
their  predecessors  were  in  occupation  of  the  lands  in  question  as 
licensees  of  the  Crown.    Then  came  the  Colowial  Ad,  24  Yict.  No. 
117,  for  the  sale  of  Crown  lands,  and  the  proclamation  of  gold-fields 
commons,  and  the  due  proclamation  of  the  Lamphugh  run,  notwith- 
standing its  occupation  by  the  licensees  as  such,  who  continued  to 
hold  the  residue  with  the  other  lands  occupied  by  them.  It  was  after 
this  proclamation  that  the  Bespondents,  Clough  and  Bogg,  applied 
for  and  obtained  the  license  of  the  20th  of  March,  1862,  which  by 
the  terms  of  it  is  limited  to  one  year  and  no  longer ;  and  besides 
being  so  limited  by  the  memorandum  appended  to  it,  so  much  only 
of  the  original  Lamphugh  run  as  remained  after  the  goldfield 
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J.  0.       prodamation,  was  subject  to  future  appropriations  by  the  Crown  or 
1865       Board  of  Land  Revenue.   Then  came  the  Act  25  Vict.  No.  145,  with 

The  Quesn  all  its  special  provisions  to  be  found  in  the  sections  under  Parts  1, 

Dau^obe.  2, 3,  i  and  5. 

Notwithstanding  these  various  dealings  by  the  Crown  and  its 

officers  with  the  lands  so  occupied  by  the  Bespondents,  they  con- 
tinue in  the  occupation  and  treat  their  possession  as  if  it  was  a 
valid  and  subsisting  title,  by  parting  with  it  to  the  Bespondent, 
DaUimore.  They  obtain,  however,  no  renewal  of  the  license  of 
March,  1862,  and  must,  therefore,  be  held  to  be  but  tenants  on 
sufferance.  But  the  proclamation  of  26th  of  October,  1863, 
which  abolished  the  previous  goldfields  common,  and  constituted 
one  for  LampUmghy  put  an  end  at  once  to  the  Defendants'  right  of 
possession.  We  say,  then,  that  the  Crowii  was,  throughout  these 
proceedings,  and  is  now,  the  owner  of  the  lands  in  question,  and 
on  the  true  construction  of  the  Acts,  was  entitled  to  dispose  of 
them  in  the  manner  stated,  having,  before  the  commencement  of 
the  action,  done  all  things  necessary  to  entitle  it  to  recover  pos- 
session of  such  lands. 

Mr.  BoviU,  Q.C.,  Mr.  Cotton,  and  Mr.  A.  K.  Stephenson,  for  the 
Bespondents. 

At  the  time  of  the  agreement  for  transfer  by  the  Bespondents, 
Olouffh  and  Boffff,  to  DaHimore,  they  were  in  licensed  occupation  of 
the  land  mentioned  in  the  writ,  which  they,  or  their  predecessors, . 
had  held  anterior  to  and  in  the  year  1861.  Their  title,  therefore 
was  transferred  to  the  Bespondent,  DaUimore,  who,  at  the  date  of 
the  writ  of  ejectment,  was  in  the  lawful  possession  and  occupation 
of  the  land  in  question.  We  maintain  that  the  Crown  had  no  power 
to  determine  the  tenancy  of  the  Bespondents  by  proclamation, 
and  never  intended  to  do  so.  •  The  proclamation  for  making  the 
Lamplouffh  run  a  goldfields  common,  had  no  such  effect.  That  is 
evident  &om  the  continued  occupation  of  the  Bespondents,  and  the 
license  subsequently  granted  to  them.  There  never  was  any  due 
revocation  of  the  occupancy  of  Clough  and  Bogg,  who  by  the  pay- 
ment and  acceptance  of  rent,  as  well  as  under  the  general  lease  of 
their  licenses,  were  at  the  least  tenants  from  year  to  year.  The 
Order  ia  Council  of  March,  1847,  gave  the  licensees  a  claim  to  a 
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lease  of  the  lands  with  a  right  of  renewal  and  preemption,  and  that       J.  C. 
until  the  31j5t  of  December,  1870.  1865 

Though  the  Act  24  Vict.  No.  117,  section  71,  under  which  the  the  Qukbn 
proclamation  issued,  which  is  tie  foundation  of  the  Appellant's  dalltmobb. 
title,  empowers  the  Governor  in  Council  to  proclaim  Crown  lands  — 
in  the  vicinity  of  a  goldfield  as  a  goldfields  common,  and  by  section 
77  to  diminish,  alter,  or  abolish  such  common,  it  contains  no 
reference  whatever  to  licensed  occupants;  their  title  remained 
therefore  untouched.  No  lands  in  pastoral  occupation  of  a  licensed 
occupier  could  be  legally  proclaimed  as  a  goldfield  common  within 
the  meaning  of  the  7l8t  section  of  the  24  Vict.  No.  117.  Now, 
the  lands  mentioned  in  the  writ  were  not  unoccupied  Crown  lands 
within  the  meaning  of  the  Colonial  Act;  they  were  in  the  pastoral 
occupation  of  the  Bespondents,  and  the  attempted  sale  by  auction 
of  them  was  illegal  and  void.  But  independent  of  the  licensed 
occupation,  which  would  of  itself  create  a  yearly  tenancy,  the 
Respondents  had,  by  virtue  of  such  tenancy  under  the  provisions 
of  the  Order  in  Council  of  March,  1847,  a  right  to  a  lease  for 
years  of  the  lands,  and  snch  right  had  been  transmitted  to  them 
by  the  previous  occupants,  the  original  licensees.  The  Crown  had 
no  right  to  sell  any  lands  but  waste  lands.  The  judgment  of  the 
Court  below  proceeded  on  the  correct  construction  of  the  various 
Acts  and  Orders  in  Council,  and  must  be  affirmed. 

Their  Lordships'  judgment  was  delivered  by 

Sm  Edward  V.  Williams  : — 

In  this  case  the  principal  question  argued  by  Counsel  before  us,  Deo,  21. 
and  considered  in  the  judgment  of  the  Court  below,  was,  what 
effect  the  proclamation  of  January  28th,  1861,  whereby  a  portion 
of  the  Lamphuffh  run  was  proclaimed  a  goldfield  common  under 
the  Colonial  Ad,  24  Vict.  No.  117,  had  on  the  then  existing  right 
to  occupy  the  run.  On  the  part  of  the  Appellant  it  was  contended 
that  the  effect  of  the  proclamation  was  to  take  away  absolutely 
the  space  proclaimed  a  common  &om  the  run,  i^d  flo  to  diminish 
its  area  to  that  extent,  at  the  same  time  determining  absolutely 
all  title,  legal  or  equitable,  of  the  Bespondents,  and  those  under 
whom  they  claim  thereto.    On  the  part  of  the  Bespondents  the 
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J.  C.       contention  was,  that  the  effect  of  the  proclamation  was  merely  to 

1865       subject  the  run  to  the  servitude  of  the  rights  of  common  enu- 

Teb  Quebh  merated  in  the  Statute  by  which  the  proclamation  was  authorized^ 

DALmioBE,   ^^^  *^**  subject  to  such  servitude,  the  rights  of  the  occupier 

—        continued  to  exist  undiminished  over  the  whole  run. 

But  in  the  view  we  take  of  the  case,  it  is  not  necessary  to  decide 
this  question. 

It  is  plain  that  neither  the  Bespondents,  CUmgh  and  Bogg^  nor 
the  Bespondent,  DdUimorey  who  claims  under  them,  had  any  rights, 
legal* or  equitable,  as  licensees  at  the  time  this  suit  was  com- 
menced ;  for  the  last  license  obtained  by  Clough  and  Bogg  was 
dated  on  the  25th  of  March,  1862,  and  it  mentions  expressly  that 
it  is  to  operate  and  be  in  force  from  the  1st  of  January,  1862,  until 
the  31st  of  December,  1862,  and  no  longer. 

But  the  Bespondents  claim  as  tenants,  and  that  claim  is  founded 
on  two  subsequent  payments  of  rent,  the  one  on  September  28th, 
1863,  for  rent  due  30th  of  June,  1863,  and  the  other  on  December 
31st,  1863,  for  rent  due  on  that  day,  which  payments  were  accepted 
as  rent  on  behalf  of  the  Appellant,  and  having  been  so  accepted 
constituted,  as  it  was  contended,  a  tenancy  irom  year  to  year. 

It  cannot  be  disputed  that  payment  and  acceptance  of  rent  will 
furnish  a  sufficient  evidence  of  a  tenancy :  but  it  is  plain  that  such 
tenancy  can  only  be  thus  implied  with  regard  to  the  land  in 
respect  of  which  the  rent  is  paid  and  accepted,  and  cannot  be 
implied  with  regard  to  any  land  in  respect  of  which  the  rent  was 
not  paid  and  accepted.  It  follows,  therefore,  that  if  it  appears 
that  the  rent  in  question  wsjb  not  paid  and  accepted  in  respect  of 
any  part  of  the  land  which  formed  that  portion  of  the  run  over 
which  the  common  was  proclaimed,  no  tenancy  could  be  constituted 
by  such  payment  of  rent  as  to  any  part  of  that  land. 

If  the  rent  paid  after  the  license  had  ceased  to  operate  had  been 
paid  without  anything  having  occurred  but  the  substitution  of  the 
payment  of  rent  for  the  obtaining  a  new  license,  it  would,  j)erhaps, 
follow  that  the  implied  tenancy  ought  to  be  regarded  as  co-exten- 
sive with  the  whole  area  to  which  the  license  extended,  and  it 
would  then  have  been  necessary  to  construe  the  license — which 
license  was  in  the  terms  already  stated. 

On  the  part  of  the  Crown  the  contention  was,  that  the  terms  of 
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the  notice  excluded  the  land  which  had  been  proclaimed  a  common       J.  C. 
from  the  right  granted  by  ihe  license,  becanjse  such  land  had  been        1865 
"  lawfully  taken  away ''  Irom  the  run.    On  the  part  of  the  Respon-   thk  Qcmm 
dents  it  was  contended  that  the  concluding  part  of  the  notice  pj^j^oag^ 

treats  the  deprivation  of  the  right  of  enjoyment  of  any  portion  of        

the  land,  by  reason  oi  the  same  being  proclaimed  a  common,  as  a 
distinct  thing  from  the  being  "  lawfully  taken  away"  mentioned  in 
the  earlier  part,  and  indicates  that  such  land  is  not  to  be  considered* 
as  excluded  from  the  right  granted  by  the  license,  but  only  as 
deteriorated  in  value,  so  as  to  entitle  the  occupier  to  a  compensa- 
tion but  for  the  provision  contained  in  it. 

It  is  not  necessary,  we  think,  to  decide  this  point,  because  the 
extent  of  the  implied  tenancy  is  ascertainable,  in  our  judgment,  by  ' 
reference  to  matters  independent  of  the  license,  and  which  occurred 
subsequently  to  its  expiration. 

The  subsequent  matters  arose  out  of  the  exercise  by  the  Board 
of  Works  of  the  powers  conferred  under  sections  84,  85,  86,  and  87  ^ 

of  the  Land  Ad,  1862,  25  Vict.  No.  145. 

By  those  enactments  rents  are  substituted  for  the  former  assess^ 
ments  of  stock  depastured  on  the  runs,  such  rent  to  be  paid 
according  to  the  graSsing  capabilities  of  the  nm,  to  be  determined 
by  the  Board,  and  when  they  have  been  so  determined,  the  Board 
is  directed  to  cause  to  be  inserted  in  the  Government  Gazette  a 
notice  of  the  amount  of  rent  to  be  paid,  in  the  form  mentioned  in 
one  of  the  schedules  of  the  Act,  and  the  amount  there  mentioned 
is  to  be  binding  and  conclusive,  unless  the  occupier  shall  within 
two  months  of  the  publication  send  a  notice  of  appeal  The  form 
given  by  the  seventh  schedule  consists  of  several  columns,  in  one 
of  which  the  area  of  the  run  is  to  be  inserted,  in  another  the 
grazing  capabilities  of  the  run,  in  another  the  annual  rent,  and  in 
another  the  quantity  of  stock  depastured  on  the  run  in  1861,  and 
the  last  column  is  headed  **  general  observations."  Accordingly, 
on  the  10th  of  December,  1862,  the  Board  having  determined  the 
grazing  capabilities  of  Lamplouffh  run,  published  in  a  supplement 
to  the  Vidoriu  Government  Gazette  the  amount  of  rent,  in  a 
schedule  framed  in  accordance  with  the  Act ;  and  in  that  schedule 
Lamplouffh  run  was  stated  to  have  an  area  of  1500  acres,  with  a 
grazing  capability  of  750  sheep.    The  rent  was  fixed  at  £25.    The 
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J.  C.       quantity  of  stock  depastured  on  the  run  in  1861  was  stated  at  5972, 
1865        and  in  the  columns  for  **•  general  observations"  there  was  an  entry. 
The  Qtteex  '^  &^6a  diminished  by  sale  and  commonage." 

DALLOfORE  ^^  ^  probable  that  this  schedule  was  intended  to  be  framed  in 
— •  conformity  with  the  license  of  1862,  according  to  the  Appellant's 
construction  of  it.  At  all  events,  we  cannot  doubt  that  the  pay- 
ments of  rent,  which  are  relied  on  as  establishing  the  tenancy, 
were  made,  and  accepted  on  the  footing  of  the  statements  contained 
in  the  schedule.  The  amounts  paid  corresponded  with  the  rent 
fixed,  for  although  the  receipt  for  the  payment  made  in  December. 
1863,  shews  that  £78  6s.  8d.  was  paid  for  the  half  year,  yet  it  is 
satisfactorily  shewn  by  the  evidence  that  this  sum  was  composed 
of  £12  10«.,  the  half-year's  rent  mentioned  in  the  schedule,  with  an 
augmentation  of  £53  68.  8i.,  in  respect  of  the  southern  part  of  the 
run  which  had  not  been  considered  in  the  first  instance  to  belong 
to  the  Lamplauffh  run.  And  the  amount  paid  for  the  earlier  half* 
year's  rent  is  £12  10^. 

If  this  be  so,  it  is  plain  that  the  payments  of  rent  were  made 
for  the  run  exclusively  of  the  land  in  question  in  this  cause.  And 
the  result  is,  that  no  tenancy  was  established  in  respect  of  it ;  but 
that  as  soon  as  the  Bespondents  assented  to  become  tenants  of  the 
diminished  area  only,  all  title  to  the  land  in  question  ceased,  both 
at  law  and  in  equity,  and  they  became  merely  tenants  at  sufiRsrance 
of  it,  supposing  them  to  have  had  a  right  to  hold  it  up  to  that 
time ;  and  consequently  no  notice  to  quit,  or  demand  of  possession 
was  requisite. 

The  judgment  in  the  Court  below  assumes  that  the  occupation, 
as  licensees  and  tenants,  of  the  run  continued  all  along  to  be  of 
the  same  dimension,  and  does  not  advert  to  the  facts  which,  in  our 
opinion,  shew  that  the  tenancy,  if  established,  was  of  a  diminished 
area,  so  as  to  exclude  the  land  in  question. 

For  these  reasons,  their  Lordships  think  they  ought  to  advise 
Her  Majesty  to  reverse  that  judgment,  with  costs,  and  that  the 
verdict  found  for  the  Appellant  ought  to  stand. 

Solicitors  for  the  Appellant :  Freshfields  <&  Newman, 
Solicitors  for  the  Respondents:    Young,  Maples,   Teesdale,  dt 
Yowng. 
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J.O* 

Appellants.        ^^^ 


GEORGE  ROLPE  and  EDWAED  BAILEY,   ] 

AND 

THE  BANK  of  AUSTRALASIA    ,        .        .  ,  „    ^   , 

Dec.  9, 11, 
AMD  12,13; 

FLOWER,  SALTING  and  COMPANY   ,        .    Respondents.        i866 
ON  APPEAL  FROM  VICTORIA    (INSOLVENCY  JURISDICTION.) 

Iiuoivency — Partnenhip— Liability  of  New  Firm  for  debts  of  Old — Victoria — 
CohnM  Act,  5  Vict,  No.  ll^Proqf  admitted  again$t  Joint  Ettate  by  Creditor 
holding  security  on  Separate  Estate^ 

E,^  F,,  and  B.,  partners  in  bosiness,  and  dealing  with  F^  5.,  A  Co.,  took  T. 
and  5.,  clerkf  in  tlieir  employment^  into  partnership  with  them.  The 
partnership  was  constituted  by  deed,  to  continue  for  three  years,  and  a 
balance-sheet  shewing  the  liabilities  and  assets  of  the  existing  firm  was 
drawn  up  and  admitted  by  all  the  partners.  The  new  firm  continued  to 
trade,  np  to  the  period  of  its  insolYency,  upon  the  same  footing  and  with 
the  same  books  as  the  old  firm — no  distinction  being  made  in  their  pay- 
ments, or  balances,  or  between  the  debts  or  iUBsets  of  the  new,  or  what  was 
the  old  firm.  F.  5.,  &  Co,,  continued  to  deal  vrith  the  new  as  they  had  done 
with  the  old  firm.  E,  F.  and  E,  having  become  insolvent,  F.,  8.,  ilk  Co,, 
oieditors  to  a  large  amount,  proved  against  the  estate  of  the  new  firm.  E, 
and  E4,  also  creditors  of  the  new  firm,  proved  against  their  estate :  and 
sought  to  expunge  the  proof  of  F,,  8,,  A  Co,,  on  the  ground  that  their  debt 
having  accrued  previous  to  the  new  partners  being  taken  in,  was  due  from 
the  old,  and  not  from  the  new  firm : — 

Hdd,  by  the  Judicial  Committee  (afSrming  the  judgment  of  th6  Supreme 
Court),  that  there  was  sufficient  proof  in  the  dealings  and  transactions  of  the 
several  parties,  to  show  that  the  new  firm  on  its  formation  adopted  the 
liabilities  of  the  old  firm,  and  that  F^  8,,  &  Co,  had  consented  to  accept  the 
liability  of  the  new  firm,  and  to  discharge  the  old  firm,  their  original 
debtors. 

The  Act  of  6  Vict.  No.  17  (the  principal  Insolvent  Act  of  the  Colony  of 
Victoria),  sec  39,  enacts,  "  that  any  creditor  who  shall  have  or  hold  any 
security  or  lien  upon  any  part  of  the  insolvent  estate,  shall,  when  he  is  the 
petitioning  creditor,  be  obliged  upon  oath,  in  the  affidavit  accompanying  the 
Petition,  and  when  he  is  not  the  petitioning  creditor,  in  the  affidavit  pro- 
duced by  him  at  the  time  of  proving  his  debt,  to  put  a  value  upon  such 
security,  so  far  as  his  debt  may  be  thereby  covered,  and  to  deduct  such 
value  from  the  debt  proved  by  him,  and  to  give  his  vote  in  all  matters 

t 
♦  Pre«cn<  .-—Lord  Chelmsford,  Sir  John  Taylor  Colkridob,  Sir  James  W. 

CoLviLE,  and  Sir  Edward  Vauohan  Williams. 
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J.  c.  respecting  the  insolvent  estate  as  creditor  only  for  the  balance,  &c.    And  in 

I8fi5  ^*  ^^^  creditor  shall  hold  any  security  or  lien  for  payment  of  his  debt>  &c., 

upon  any  part  of  the  said  estate,  the  amount  or  value  of  such  security  or  lien 


Saluno  &  Co. 


Jioiyz  shall  be  deducted  from  his  debt,  and  he  shall  only  be  ranked  for,  or  reoeiva 

^^T^y  payment  of,  or  a  dividend  for,  the  balance  after  such  deduction." 

AusTBAiJLSiA  Eddy  that  this  enactment  does  not  destroy  the  distinction  between  the 

.  v*  joint  and  separate  estate  of  an  insolvent,  so  as  to  compel  a  areditor,  holding  a 

LLiTNr&*Co         mortgage  security  on  the  separate  estate,  to  estimate  and  deduct  its  value 

before  he  can  be  allowed  to  prove  against  the  joint  estate. 

Tne  English  law  of  Bankruptcy  which  allows  a  joint  creditor,  though 
holding  a  security  on  the  separate  estate,  to  prove  against  the  joint  estate 
without  giving  up  his  security,  prevails  in  the  Colony  of  Victoria,  and  is  not 
altered  or  varied  by  the  Insolvent  Acts  of  that  Colony. 

XhESE  were  two  appeals  arising  out  of  the  insolvency,  and 
regarding  the  estate,  of  WiUiam  BtUledge,  Horace  *Flower,  and 
Francis  Forsler  (trading  tinder  the  firm  of  WiUiam  BuQedge 
<fe  Co.),  of  Belfast,  in  the  Colony  of  Victoria.  Tie  first  was  an 
appeal  from  a  judgment  of  the  Supreme  Court  delivered  in  the 
matter  of  the  insolvency  of  William  BwUedge  &  Co.  The  appUca- 
tion  in  that  Court,  from  the  refusal  of  which  the  appeal  was 
brought,  being,  in  substance,  that  a  proof  by  the  Respondents, 
Flower,  Salting  &  Co.,  against  the  estate  of  Butledge  &  Co.,  for  a 
sum  exceeding  £50,000,  might  be  expunged. 

The  Appellants,  Bdfe  and  Bailey,  who  were  creditors  to  a  con- 
siderable amount  of  the  late  firm  of  Butledge  &  Co.,  insisted  that 
it  ought  to  be  expunged,  on  the  ground  that  it  was  not  a  debt  of 
the  firm,  but  a  separate  debt  of  two  only  of  the  three  partners  of 
the  firm. 

In  the  second  case,  the  Appellants,  the  Bank  of  Australasia, 
who  were  creditors  to  a  very  large  amount  of  the  late  firm  of 
BiMedge  dk  Co.,  insisted  that  as  the  Respondents,  Flower,  Salt- 
ing, &  Co.,  held  securities  for  their  debt  on  the  real  estate  of 
one  of  the  partners,  and  made  no  deduction  from  the  amount 
which  they  claimed  in  respect  of  the  value  of  these  securities, 
the  proof  which  they  tendered  was  wholly  irregular  and  inad- 
missible. 

The  Respondents  were  traders  at  Sydney,  New  South  Wales, 
under  the  style  or  firm  of  Flower,  Salting,  dk  Co.,  and  at  MeBxmme, 
under  the  firm  of  Flower,  Maedonald,  &  Co.  They  were  also  trader* 
in  London,  under  the  firm  of  P.  W.  Flower  iSk  Co.    All  the  three 


V. 
>W] 

Salting  &  C5o. 
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firms  consisted  of  the  same  partners,  though  trading  in  different        J.  C. 
places,  and  bearing  different  names.  1865 

In  both  cases  the  questions  were  raised  by  the  Appellants       -rolfe 
respectively,  and  were  throughout  severally  contested  between     ^  J^ 
them  and  the  Respondents,  Flower  and  SaUinff,  exclusively,  with-  AuBTBALAau 
out  any  intervention  on  the  part  of  the  official  assignee,  though     Flowkb, 
he  was  named  as  a  formal  party  in  the  proceedings  below. 

The  firm  of  W.  RuUedge  dk  Co.  carried  on  business  at  Bdfasly  in 
the  Colony  of  Victoria,  The  founders  and  original  members  of  it 
were  William  BuUedge  and  Horace  Flower;  lAoyd  BuBedge  after- 
wards became  a  member  of  the  firm ;  he  died  in  the  year  1858, 
and  the  firm,  until  1859,  consisted  only  of  the  two  original  mem- 
bers. On  the  7th  of  April,  1859,  the  then  members  of  the  firm 
agreed  to  admit  two  new  partners,  D.  Talbot  and  F.  Forster,  who 
had  both  been  and  then  were  clerks  of  the  firm,  and  both  of  whom 
were  admitted  as  from  the  7th  of  April,  1859,  to  the  1st  of  July, 
then  next  ensuing,  and  thenceforth  for  a  period  of  three  years. 

This  partnership  was  created  by  a  deed  bearing  date  the  7th  of 
April,  1859 ;  by  which  it  was  declared  that  the  partnership  should 
commence  from  the  date  thereof,  but  that  neither  2).  Talbot  or 
F.  Forster  should  "  be  entitled  to  any  share  of  the  profits,  or  be 
subject  to  any  losses  connected  with  the  partnership  from  the  day 
of  the  date  thereof  until  the  1st  of  July  then  next."  On  the  30th 
of  June,  1859,  a  balance-sheet  was  drawn  out,  shewing  the  position 
of  the  firm  at  that  date ;  by  which  an  excess  of  assets  over  the 
liabilities  appeared  which  was  treated  as  capital  belonging  to 
W.  BaUedffe  and  Jff.  Flowery  in  certain  ascertained  proportions, 
which  were  separately  placed  to  their  respective  credits.  Neither 
D.  Talbot  or  F,  Forster  brought  in  any  capital. 

Upon  the  complete  constitution  of  the  new  partnership,  all  the 
assets  and  liabilities  of  the  old  firm  were,  with  the  consent  of  all 
the  partners,  transferred  to  and  assumed  by  the  new  firm,  with  the 
exception  that  by  the  18th  article  of  the  deed  of  partnership  it 
was  declared  that  in  taking  the  yearly  accounts  of  the  partner- 
ship "  the  said  D.  Talbot  and  F.  Forster  should  not  be  debited  or 
credited  with  any  loss  or  gain  connected  with  any  freehold  or 
leasehold  property  belonging  to  or  held  by  W.  Bviledge  and 
iff.  Flower  as  security.    No  new  books  were  opened  by  the  new 
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J.  C.       firm,  but  the  accounts  were  continued  in  the  old  botoks  in  the 

1866       same  manner  as  they  would  have  been  if  no  change  had  been 

^l^o^      made  in  the  members  of  the  firm,  and  the  Bespondents,  who  were 

^  The     ^qH  a^are  of  the  change  in  the  firm,  continued  to  deal  with  the 

AvsTBALAsuL  ucw  firm  as  they  had  done  with  the  old  one. 

Flowkb,         It  appeared  that  previous  to  and  pending  these  arrangements, 

S^Trao& Co.  jfT^  Butledge  had  by  a  deed,  dated  the  25th  of  September,  1857, 

and  by  another  dated  the  30th  of  June,  1859,  mortgaged  certain 

freehold  estates  which  were  his  private  property  to  the  BespoiF 

dents  as  a  security  to  them  for  the  debt  due  from  W.  BuOedge 

&a. 

Talbot  died  in  Februuy,  1862 ;  and  the  firm  of  WiOiam  Bufledffe 
dt  Co.,  horn  that  time  until  its  insolvency,  consisted  of  the  three 
surviving  partners. 

In  the  month  of  April,  1862,  WtUiam  RuUedge  <t  Co,  stopped 
payment;  and  on  the  4th  of  June,  1862,  an  order  was  made 
by  a  Judge  of  the  Supreme  Court,  on  the  petition  of  W.  Bidkdffe, 
H.  Flower,  and  jP.  Forder  (the  three  existing  members  of  the  firm), 
by  which  order  the  Court  accepted  the  surrender  of  the  joint 
estate  of  the  firm  for  the  benefit  of  their  creditors. 

The  insolvents  filed  a  joint  schedule,  to  the  truth  of  which  they 
all  deposed,  and  from  which  it  appeared  that  they  were  indebted 
to  the  Bespondents,  Messrs.  Flower  (f:  SaUing,  tor  merchandize,  in 
a  sum  exceediiig  £50,000,  without  security  on  the  insolvents* 
estate,  but  secured  on  the  private  estate  of  W.  BuUedge ;  and  to 
the  Appellants,  the  Bank  of  AudralcLsia^  for  advances  made  by 
them,  in  a  sum  exceeding  £30,000. 

The  first  meeting  under  the  insolvency  was  held  at  Gedong  on 
the  9th  of  July,  1862.  At  that  meeting,  the  Bespondents  ten- 
dered a  proof  against  the  estate  for  £53,587  lOs.  lOd. 

It  was  contended  by  the  Appellants,  the  Bonk  of  Audralasiaj 
who  had  proved  at  the  same  meeting  for  the  sum  of  £30,249  18«., 
that  the  Bespondents  were,  according  to  the  Acts  and  Ordinances 
relating  to  insolvency  in  force  in  the  Colony,  bound  to  set  off 
against,  and  deduct  from  their  proof  the  value  of  the  before-men- 
tioned mortgage  securities  which  they  held  against  the  separate 
estate  of  W,  RuUedffe. 

The  Commissioner  before  whom  the  meeting  was  held,  con- 
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sidered  the  contention  yalid,  and  required  the  Respondents  to        J.C. 
Talne  their  debt  accordingly.   The  Bespondents  refused  to  do  this,        1865 
and  the  Commissioner  thereupon,  for  the  purpose  of  enabling      Houra 
them  to  bring  the  question  before  a  Court  of  appeal,  rejected  the     ^^^J^ 
proof  altogether.  Avstiulasia 

On  the  25th  of  July,  1862,  the  Bespondents'  appeal  from  the      Flowkb, 
Commissioner's  decision  was  heard  before  Mr.  Justice  Chafman^  who      ^^^^ 
held  that  they  were  not  bound  to  value  their  security,  and  accord- 
ingly admitted  the  proof.    The  Appellants,  the  Bank  of  Avstror 
Imia,  appealed  to  the  Supreme  Court  from  this  decision. 

The  case  was  argued  at  length  before  the  Chief  Justice,  Sir 
WiUiam  Foster  StavieU,  Mr.  Justice  MdesiDorth,  and  Mr.  Justice 
Chapmafiy  who,  by  an  order  of  the  24th  of  September,  1862,  dis- 
missed the  appeal,  without  costs.  Against  this  order  the  Bank  of 
Australasia  appealed  to  Her  Majesty  in  CounciL 

On  the  1st  of  August,  1862,  the  Appellants,  Bdfe  and  Bailey, 
who  carried  on  business  as  merchants  at  Melbourne,  in  the  Colony 
of  Victoria,  under  the  firm  of  Bo{fe  &  Bailey,  proved  against 
the  insolvent  estate  two  debts,  amoimting  in  the  aggregate  to 
£288  13«.  2d. 

The  Appellants  Bolfe  and  Bailey,  alleging  that  the  Bespondents 
were  not  creditors  of  the  firm  of  W.  Bouiledge  &  Co,,  the  joint 
estate  of  which  was  being  administered  under  the  insolvency,  ap- 
plied on  the  11th  of  December,  1862,  before  Mr.  Justice  Chapman, 
for,  and  obtained,  a  rule  nisi  to  expunge  the  Bespondents'  proof,  on 
the  ground  that  their  alleged  debt  was  not  a  joint  debt  of  all  the 
partners  in  the  firm  of  W,  Buthdge  &  Co.,  but  in  fact  a  separate 
debt  of  W,  BuUedge  and  fl".  Flower,  for  which  Fhrster,  their  partner 
in  the  firm,  was  in  no  ways  liable.  In  support  of  their  application 
to  expunge  the  Bespondents'  proof,  the  Appellants  filed  an  aflBdavit 
made  by  Foster,  one  of  the  insolvents,  to  shew  that  on  the  Ist  of 
July,  when  he  and  Talbot  (both  then  clerks  of  the  firm,  as  before 
stated)  became  partners  in  the  firm  of  W.  BuUedge  dt  Co.,  a  debt 
of  much  more  than  £80,000  was  due  from  W.  Butkdge  and  H, 
Flower  (the  then  partners)  to  the  Bespondents,  under  one  or  other 
of  the  names  under  which  the  Bespondents  traded ;  and  that  they, 
Forster  and  Talbot,  became  partners  under,  as  they  alleged,  a 
distinct  agreement  between  themselves  on  the  one  hand,  and 
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J.  C.       W.  Rutledge  and  Jff.  Fhwer  on  the  other,  that  the  debt  to  the 

3865       Kespondents  was  to  remain  exclusively  the  debt  of  the  latter  two 

RoLFE      persons.    The  aflBdavit  in  question  further  affirmed  that  F.  Forsiery 

B^KOP     ^^Jiil®  ft  partner  in  the  firm,  had  done  nothing  whatever  to  make 

Australasia  lumgeK  liable  to  the  debt  SO  due  to  the  Eespondents,  either  as 

Flower,     between  himself  and  the  Eespondents  or  as  between  himself  and 
Salting  &  Co.  ,  . 

his  partners.  ^ 

The  Bespondents  filed  affidavits  in  opposition  to  the  Appel- 
lants' application,  the  purport  of  which  was  to  establish :  First, 
that  according  to  the  articles  of  partnership  under  which  Talboi 
and  FoTster  were  admitted  into  the  firm  of  W.  RtUledge  &  Co., 
jP!  Forster  had,  as  between  himself  and  his  partners,  made 
himself  jointly  liable  with  them  for  the  debt  which  the  Eespon- 
dents proved,  and,  secondly,  that  Forster  had,  as  between  himself 
and  the  Eespondents,  made  himself  a  joint  debtor  for  it  to  the 
Eespondents  with  the  other  partners  in  the  firm  constituted  in 
1859. 

In  answer  to  this  evidence,  affidavits  were  filed  by  the  Appel- 
lants and  by  the  insolvent,  Forster,  in  support  of  the  Eespondents' 
claim  on  the  separate  estate  of  RiUledge  &  Co, 

The  evidence  was  confiicting ;  and  is  stated  and  commented  on, 
so  far  as  is  requisite  for  the  decision  of  the  case  in  the  judgment 
of  their  Lordships  on  the  appeal. 

On  the  2nd  of  March,  1863,  Mr.  Justice  Molesworth  pronounced 
judgment  on  the  application  made  by  the  Appellants,  Messrs. 
Rdfe  &  Bailey y  to  expunge  the  proof.  After  considering  the  facts 
of  the  case,  he  expressed  his  opinion  that  Talbot  and  Forster  had 
never  adopted  or  bedome  liable  for  the  debt  to  the  Eespon- 
dents, and  he  accordingly  ordered  the  Eespondents'  proof  to  be 
expunged. 

The  Bespondents  appealed  from  the  decision  of  Mr.  Justice 
Molesworth  to  the  Supreme  Court  of  the  Colony  in  haneo.  On  the 
12th  of  May,  1863,  the  Supreme  Court  made  an  order  allowing 
the  appeal,  and  discharging  with  costs  the  rule  nisi  to  expunge  the 
proof. 

The  Appellants  applied  for  leave  to  appeal  against  the  last- 
mentioned  decision  to  Her  Majesty  in  Council.  On  the  28th  of 
May,  1863,  this  leave  was  refused  by  Mr.  Justice  Molesworth,  on 
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the  ground  that,  the  matter  in  issue  being  only  for  the  sum  of        J.  C. 

£288,  it  was  not  within  the  appealable  value  as  declared  by  the        1865 

Colonial  Act,  15  Yict.  No.  10,  s.  33.    On  the  21st  of  September,       rolfb 

1863,  the  Supreme  Court  of  Victoria^  sitting  in  banco,  reversed  the     ^JJ,Jof 

last-mentioned  order,  and  granted  the  Appellants  leave  to  appeal  Aubtbalasia 

to  Her  Majesty  in  Council.  Flower, 

Salting  &  Co. 

The  AUomey-Oenerdl  (Sir  B.  Palmer),  Mr.  Hobhome,  Q.O.,  and 

Mr.  Wickens,  for  the  Appellants  in  both  cases : — 

These  cases  arise  out  of  the  insolvency  of  the  firm  of  RuUedge  <& 
Co.  The  Appellants  in  either  case  are  creditors  of  that  firm, 
and  have  tendered  and  proved  their  respective  debts.  The  Ee- 
spondents.  Flower  &  Saliing,  were  also  admitted  creditors  to  a  very 
large  amount,  and  it  is  against  their  claim  in  fact  that  the  pro- 
ceedings in  both  cases  are  directed.  The  Appellants,  Messrs.  Bolfe 
and  Baily,  seeking  to  expunge  the  Bespondents'  debt  altogether 
as  not  due  from  the  insolvent  firm  of  Butledge,  Flower,  &  Forster, 
but  firom  the  previous  firm  of  BtUledge  &  Flower ;  and  the  Appel- 
lants, the  Bank  of  AudraloMa,  insisting  that  by  the  law  of  the 
Colony  the  Kespondents  are  bound  to  deduct  the  value  of  the 
mortgage  securities  held  by  them  on  the  separate  estate  of  William 
Butledge  from  the  debt  which  they  claim  to  prove  under  the 
insolvency  of  W.  Butledge  &  Co.  We  say,  therefore,  firsts  that  the 
debt  proved  by  the  Bespondents  against  the  estate  of  "  William 
BiUledge  &  Co'*  was  in  no  sense  a  debt  of  that  firm,  but  merely 
the  separate  and  personal  debt  of  William  BuUedge  and  Horace 
Flower,  two  of  the  partners  in  it.  They  alone  constituted  the  firm 
at  the  time  the  Bespondents'  debt  was  incurred.  There  is  nothing 
in  the  partnership  deed,  nor  in  the  subsequent  dealings  of  the 
parties,  which  could  render  the  new  firm  liable  for  the  debts  of  the 
old  firm ;  there  was  no  novation  of  the  old  debts  by  Talbot  or 
Forster.  If  an  incoming  partner  chooses  to  make  himself  liable 
for  debts  incurred  by  the  firm  prior  to  his  admission  therein,  there 
is  nothing  to  prevent  his  so  doing.  But  even  if  an  incoming 
partner  does  agree  with  his  co^partners  that  the  debts  of  the  old 
firm  shall  be  taken  by  the  new  firm,  this,  though  valid  between 
the  partners,  is,  as  regards  strangers,  res  vnier  alios  acta,  and  does 
not  confer  on  them  any  right  to  fix  the  old  debts  on  the  new 

Vol.  I.  3D 
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j.O.       partner:  Path,  J.,  in  Vere  v.  Ashhy  (1),  Ex  parte  Peek  (2),  Ex 

1865       parte  WiMams  (3).    These  cases  shew  that  in  order  to  render  an 

]^^[^      incoming  partner  liable  to  the  creditors  of  the  old  firm,  there 

«"*  Tra     must  be  some  agreement  to  that  effect  entered  into  between  him 

AusTBALAflUL  and  the  creditors,  and  founded  on  some  sufficient  consideration. 

YuswsBL,     There  is  no  pretence  for  saying  there  was  any  such  agreement, 

^^^"^^         made  between  the  creditors  of  the  old  firm  and  TaJhat  or  Forster  ; 

and  all  the  authorities  shew  that  it  is  only  by  such  an  agreement 

and  not  by  reason  of  partners  being  such,  that  any  liabilities  in 

respect  of  the  old  debts  of  the  firm  will  attach  to  the  new  partners. 

There  must  be  some  agreement,  though  it  was  said  by  Lord 

Thurlow  a  very  little  will  suffice  to  shew  it,  between  the  partners 

themselves  and  the  creditors :  Ex  parte  Jackson  (4) ;  Et  parte 

Bingham  (5) ;  Ex  parte  Ghwes  (6)  ;   Ex  parte  Liddiard  (7) ;   an 

arrangement  between  the  partners  themselves  is  no  evidence :  Ex 

parte  Freeman  (8).     The  whole  question,  whether  the  estate  of 

one  of  two  partners  who  died,  was  after  his  death  discharged  from 

a  partnership  debt,  is  discussed,  and  all  the  authorities  referred 

to  in  the  case  of  Winter  v.  Innes  (9) ;  Devaynes  v.  NoUe  (10). 

The  case  then  resolves  itself  upon  the  evidence  to  the  questions, 
first,  whether  the  new  partners  took  upon  themselves  the  joint 
liability  for  the  debts  of  the  old  firm ;  and,  secondly,  whether  the 
creditors  of  the  old  firm  agreed  to  accept  the  liability  of  the  new 
for  that  of  the  old  firm.  Upon  the  facts  and  circumstances  of  the 
case,  and  looking  to  the  whole  evidence,  we  maintain  that  no  such 
agreement  was  come  to  by  either  peirties,  and  that  the  new  firm 
were  not  liable  for  the  debts  of  the  old.  The  proof  of  the  Ke- 
spondent's  debt,  therefore,  against  the  firm  of  Butledge,  Floiver,  (t 
Foster,  was  rightly  expunged. 

Secondly,  as  regards  the  appeal  of  the  Bank  of  Australasia,  the 
estate  to  be  administered  under  the  joint  adjudication  included 
both  the  joint  estate  of  the  three  partners  as  well  as  the  separate 
estate  of  each  of  them.  The  Bespondents'  proof,  therefore,  against 
the  joint  estate  was  subject  to  the  deduction  of  the  amount  of  the 

(1)  10  B.  &  0.  298.  (6)  2  Bro.  C.  0.  596. 

(2)  6  Ves.  601.  (7)  2  M.  &  Ayr.  87. 

(3)  Buck.  13.  (8)  Buck.  471. 

(i)  1  Ves.  Jun.  131.  (9)  4  My.  &  Cr.  101. 

(6)  Cooke's  Brp.  Laws,  534.  (10)  1  Mer.  530. 
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securities  held  by  them  against  the  separate  estate,  that  was  held        J.  0. 
'  by  the  Commissioner  of  Insolvent  Estates  in  the  argument  before        IMS 
him,  and  the  proof  tendered  by  them  was  rejected.    That,  we       Bourn 
maintain,  was  the  correct  decision,  and  according  to  law :  JEb?  parte     ^^^^ 
Peacock  (1) ;  Ex    parte  Davenport  (2) ;  Ex   parte  Shepherd  (3) ;  AuBrmALifiiA 
Ex  parte  Free  (4) ;  Ex  parte  EaUifax  (5).  Flowm. 

The  estates  are  to  be  administered  under  the  insolvent  law  of        

the  Colony,  and  especially  under  the  Act  5  Vict.  No.  17,  passed  in 
1841,  which  contains  various  provisions  differing  from  the  bank- 
ruptcy law  of  this  country,  especially  in  reference  to  the  proof  of 
joint  and  separate  debts.  The  39th  section  of  that  Act  provides 
that  any  creditor  who  shall  have  or  hold  any  security  upon  any 
part  of  the  insolvent  estate  shall  be  obliged  to  put  a  value  upon 
such  security,  and  to  deduct  such  value  from  the  debt  proved 
by  him;  which  compels  the  joint  creditor  holding  a  security 
against  the  separate  estate,  to  value  such  security,  and  prove  only 
for  the  balance  against  the  joint  estate.  That  may  be  different 
from  our  law,  but  is  the  express  enactment  of  the  Colonial  Act,  and 
has  no  doubt  been  adopted,  for,  as  we  contend,  good  and  obvious 
reasons.  The  case  is  analogous  to,  and  seems  to  have  been  bor- 
rowed from,  the  Scotch  law  of  sequestration,  where,  if  a  creditor 
hold  a  security  for  his  debt  over  the  bankrupt  estate,  its  value 
must  be  deducted  from  the  debt :  2  &  3  Vict.  c.  41,  s.  35 ;  Bwrton^B 
Law  of  Bankruptcy,  ch.  viii.  sec,  1  (581). 

Sir  Eugh  Cairns,  Q.C.,  Mr.  MeUish,  Q.C.,  Mr.  Pearson,  and  Mr. 
W.  8,  Salting,  for  the  Respondents : — 

It  was  not  competent  for  either  of  the  Appellants,  after  the 
debt  due  to  the  Respondents  had  been  finally  admitted  to  proof 
by  the  order  of  the  24th  of  July,  1862,  confirmed  on  appeal  by 
that  made  by  the  Supreme  Court  on  the  24th  of  September,  to 
question  the  proof  of  such  debt  in  the  proceedings  which  they 
instituted  for  that  purpose.  The  learned  Judge  of  the  Court 
below  had  no  authority  to  grant  the  rule  nisi  for  expunging  the 
Respondent's  debt  at  the  instigation  of  the  Appellants,  Eclfe  and 

(1)  2  Gl  &  Jam.  27.  (4)  2  Gl.  &  Jam.  250. 

(2)  1  M.  D.  &  De  G.  313.  (5)  2  M.  D.  &  De  G.  544. 


(3)  2  M.  D.  &  De  G.  204. 
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J.  C.  BaUyy  who  proved  subsequent  to  the  admission  of  the  proof  of  tlie 
1865  Respondents.  The  jurisdiction  of  the  Colonial  Court  is  entirely  ^ 
Rom  dependent  on  legislative  enactment.  There  is  no  clause  in  the 
^^^  Insolvent  Acts  for  the  Colony  (the  5th  Vict.,  No.  9  &  No.  17 ;  the 
AufiTBALAsiA  7th  Vlct.,  No.  19  ;  the  8th  Yict.,  No.  6  &  No.  15  ;  the  10th  Vict., 
PiiOWBR,  No.  14 ;  and  the  18th  Vict,  No.  11),  giving  power  to  expunge 
ALTOJo^  .  pj.^£g  analogous  to  those  contained  in  the  English  Bankruptcy 
Acts,  6th  Geo.  4,  c.  16,  sec.  60 ;  and  the  24th  &  25th  Vict.  c.  134, 
sec.  155 ;  and  we  maintain  that  the  omission  of  such  a  clause 
implies  that  no  such  power  exists.  The  89th  and  following  sec- 
tions of  the  Colonial  Act^  5th  Vict.,  No.  17,  could  alone  support 
such  authority,  but  the  proceedings  here  are  not  taken  under  any 
of  those  sections.  Assuming,  however,  as  the  Supreme  Court 
seems  to  have  decided,  that  the  learned  Commissioner  had  juris- 
diction to  entertain  such  an  application,  the  question  resolves 
itself  into  one  of  evidence,  whether  in  fact  there  was  an  agreement, 
tacit  or  expressed,  by  the  Appellants  as  creditors  of  Messrs.  Bui- 
ledge  &  Co,,  to  accept  as  their  debtors  the  new  instead  of  the  old 
firm.  Now,  though  we  admit  it  does  not  follow  that  because  there 
is  evidence  of  such  an  agreement  being  made  between  the  old  and 
new  firm  themselves,  such  evidence  necessarily  leads  to  the  con- 
clusion that  such  an  agreement  existed  between  the  creditors  and 
the  firm ;  yet,  if  the  dealings  of  the  parties  have  been  such  as  to 
lead  to  the  necessary  inference  that  the  creditors  recognised  and 
knew  of  the  change  of  firm,  their  assent  to  such  change  will  be 
implied :  Ex  parte  JacJcson  (1),  cited  on  the  other  side,  is  no 
authority  against  this  principle,  neither  is  Ex  parte  Peels.  All 
the  authorities  relating  to  incoming  partners,  their  rights  and -liabi- 
lities, are  collected  in  Lindleys  Treatise  on  the  Law  of  Partnership, 
vol.  i.  pp.  314, 317, 352,  and  vol.  ii.  p.  985,  where  it  is  expressly  laid 
down,  as  we  maintain  the  law  to  be,  namely,  that  the  substitution 
of  debtors  can  only  be  made  with  the  creditors'  consent. 

Now,  looking  to  the  articles  of  partnership  entered  into  between 
Butledffe,  Flower,  Forster,  &  Talbot,  the  affidavits  of  Forder,  the 
bankrupts'  books  and  schedules,  there  was  abundance  of  evidence 
for  the  conclusion  the  Supreme  Court  came  to,  namely,  that  the 
Respondents  adopted  the  new  firm  instead  of  the  old,  and  were 
(1)  1  Ves.  Jun.  131. 
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consequently  entitled  to  prove  their  debt  agiunst  that  firm  from        J.  C 
inrhich  their  debt  was  justly  due  to  them.  1865 

Then  as  regards  the  appeal  of  the  Bank  of  AttdraJasia,  who       Bolfs 
insist  that,  as  we  hold  a  separate  security  against  the  separate     ^^^ 
property  of  one  of  the  partners,  we  must  deduct  the  value  of  that  Auwiialama 
security  before  we  can  be  admitted  to  prove  against  the  joint     Fix>wbb. 

estate. — ^the  language  of  the  39th  section  of  the  Colonial  Insolvent        

Aet,  5  Vict.  No.  17,  warrants  no  such  conclusion;  it  speaks  of 
securities  or  liens  upon  the  insolvent  estate,  not  upon  the  separate 
property  of  one  of  the  insolvents.  Messrs.  Flower  &  Salting  hold 
no  security  on  the  joint  estate  of  W,  BuQedffe  &  Go.^  and  never 
pretended  to  hold  such;  but  they  claimed,  and  are  entitled  to 
prove,  for  the  whole  debt  due  to  them  firom  the  estate  of 
W.  RuUedge  &  Co.,  against  that  estate,  without  reference  to, 
or  abatement  on  account  of,  the  security  they  hold  on  the 
separate  estate  of  W.  Butledge.  The  joint  and  separate  estates 
are  entirely  distinct,  and  must  be  separately  administered.  The 
practice  of  the  Scotch  Courts  has  no  reference  to  the  present 
case ;  there  are  no  provisions  in  the  Insolvent  Acts  of  Victoria 
analogous  to  or  having  the  same  effect  as  the  law  of  sequestration 
in  Scotland, 

LoBD  Chelmsford  :^- 

These  are  appeals  from  two  judgments  of  the  Supreme  Court  of        1866 
Victoria  in  a  matter  of  insolvency  of  a  firm  of  WiUiam  BuUedge  it      Feb.  i. 
Co.,  Merchants,  carrying  on  business  at  Bdfaet,  in  that  Colony, 
by  which  the  Bespondents,  Messrs.  Flower,  Salting,  &  Co.,  were 
admitted  to  prove  against  the  estate  of  the  Insolvents  for  a  debt  of 
£53,587  10s.  lOd. 

The  questions  raised  in  the  two  cases  were  different ;  but  as  the 
£eu^8  in  each  were  the  same,  and  both  related  to  the  same  debt, 
they  were  argued  together.  They  must  now,  however,  receive  a 
separate  consideration. 

To  begin  with  the  appeal  of  Messrs.  Bolfe  d  Bailey:  The 
judgment  appealed  from  in  their  case  was  pronounced  on  an 
application  by  them  to  expunge  the  proof  of  the  debt  of  Messrs. 
Flower,  Salting,  &  Co.,  on  the  groimd  that  it  was  not  a  joint  debt 
of  all  the  partners  in  the  existing  firm  of  William  BuUedge  dt  Co., 
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J.O.        to  proof,  said,  ^  The  deed  being  silent  on  the  subject,  we  cannot 

1866        on  ordinary  principles  vary  the  expressed  agreement  by  parol 

^^^      eyidence,  and  say  that  an  assumption  of  old  debts  and  liabilities 

b'^kot     ^^  P*^  ^^  *^®  contract"    This  is  not  strictly  accurate.    Such  an 

AuBTRALAfliA  arrangement  would  be  something  in  addition  to  the  other  terms, 

FIjoweb,     not  inconsistent  with  them,  and  might  be  established  either  by 

SALTINQ&  Co,  pj^jQj  evidence  or  by  conduct. 

In  arguing  the  question  as  to  the  assumption  of  the  liabilities 
of  the  old  firm  by  the  new,  some  reliance  was  placed  upon  proba- 
bilities.   On  one  side  it  was  said  to  be  most  improbable  that 
Talbot  and  Forster  should  have  agreed  to  undertake  liabilities  to 
the  large  amount  of  £162,000,  which  at  any  moment  might  occa- 
sion their  ruin.    On  the  other,  it  was  argued  that  nothing  was 
more  likely  than  that  two  persons  who  had  been  clerks  in  the 
house,  and  who  were  to  contribute  no  capital,  should  eagerly  avail 
themselyes  of  the  opportunity  of  becoming  partners  upon  any  terms, 
however  hazardous,  in  a  concern  which  the  state  of  the  accounts 
shewed  to  be  on  the  whole  a  flourishing  one.    The  question,  how- 
ever, is  not  to  be  decided  upon  probabilities,  but  upon  evidence, 
although  much  evidence  is  not  required  to  establish  the  assump- 
tion by  the  new  firm  of  the  debts  of  the  old.    Lord  ThurloWy  in 
Ex  parte  Jackson  (1),  said,  "  If  one  man  having  debts  takes  another 
into  partnership  with  him,  a  very  little  matter  respecting  those 
debts  will  make   both  liable."    And  Lord  Eldony  in  Ex  parte 
Peele  (2),  thought  that  "  slight  drcumstances  "  might  be  sufficient 
to  prove  an  agreement  to  undertake  such  a  liability.    The  eyi- 
dence in  this  case,  however,  appears  not  to  be  slight,  but  cogent, 
to  fix  the  liabilities  of  the  old  firm  upon  the  new.    Not  only  was 
there  a  continuance  of  the  former  dealings  of  the  old  firm  upon 
precisely  the  same  footing  and  with  the  same  books  as  before,  but 
the  liabilities  of  the  old  firm  were  regularly  inserted  in  the  balance- 
sheets  of  the  new,  and  the  assets  of  the  old  firm  credited  as  belong- 
ing to  the  new,  without  any  distinction  between  them.     Large 
sums  of  money  also  were  paid  out  of  the  general  assets  of  the  firm 
in  reduction  of  the  debt  of  Floufer,  Saliinff,  &  Co.,  and  the  interest 
upon  their  debt  was  regularly  charged  in  the  annual  balance-sheets 
of  the  partnership. 

(1)  1  Ves.  Jun.  132.  (2)  6  Ves.  604. 
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It  was  said  by  the  Appellants  that  all  that  was  done  in  payment        J.  0. 
of  the  debts  of  the  old  firm  was  in  the  discharge  of  a  duty  assumed        1866 
by  the  new  firm,  as  the  agents  of  the  old^  to  receive  their  assets       Rolfb 
and  discharge  their  liabilities.    But  the  course  of  the  partnership     ^^J^J 
transactions  scarcely  admits  of  this  argument;   for,  if  it  were  AusTBALAaiA 
merely  a  case  of  agency,  it  might  have  been  expected  that  these      Floweb, 
assets  and  liabilities  would  have  been  kept  separate  and  distinct   ^^^^^ 
from  the  partnership  business,  instead  of  being  blended  and  inter- 
mingled with  it. 

Independently,  however,  of  the  dealings  and  conduct  of  the 
partnership  generally,  there  is  evidence  of  acts,  and  admissions  of 
FcftniUT  (the  only  one  of  the  insolvents  who  attempted  to  defeat 
the  claim  of  Flower,  Saliinff,  &  Co.,  to  prove  imder  the  insolvency), 
which  is  of  great  importance.  In  an  affidavit  made  by  him  on  the 
2nd  of  December,  1862,  he  deposes  as  follows : — ^  In  or  about  the 
months  of  February  or  March,  1859,  before  the  execution  of  the 
deed  of  partnership  between  'the  said  William  Ruttedge,  Horace 
Flower,  Damd  Talbot,  and  myself,  I  had  a  conversation  with  the 
said  WiUiam  Rutledge,  relative  to  the  debt  due  to  Flower,  Salting, 
db  Co.,  when  he  told  me  that  it  was  secured  to  that  firm  on  his  (the 
said  Wmiam  Rutledge  s)  own  private  property,  and  that  I  was  not 
to  be  liable  for  it,  nor  for  the  debt  of  £19,000  then  due  to  the 
Bank  of  Australasia**  And  again,  " I  never,  directly  or  indi- 
rectly, agreed  with  the  said  firms  of  Flower,  Salting,  &  Co.,  and 
Flower,  McDonald,  &  Co.,  or  with  either  of  them,  or  any  member 
thereof,  to  take  upon  myself  the  liability  of  the  said  debts  so  due 
by  the  said  firm  of  William  Rutledge  dt  Co.  to  the  said  firms  of 
Flouoer,  Salting,  dt  Co.  and  Flower,  McDonald,  &  Co.  respectively, 
nor  did  I  ever,  directly  or  indirectly,  authorize  any  or  either  of 
my  partners  to  enter  into  any  such  agreement  on  my  behalf." 

The  alleged  conversation  before  the  execution  of  the  deed  of 
partnership  is  positively  denied  by  RuUedge  in  his  affidavit  of  the 
9th  of  February,  1863,  in  these  terms : — **  I  never  on  any  occasion, 
either  before  or  after  the  deed  of  partnership  was  drawn  up,  told 
the  said  Francis  Fbrster  that  he  was  not,  upon  entering  my  firm, 
to  be  liable  to  the  debt  due  by  my  then  firm  to  Messrs.  Flower, 
Salting,  it  Co.,  but  I  say  that  in  conversing  with  them  upon  the 
terms  of  entering  my  firm,  I  explained  to  both  the  said  Francis 
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J.  G.       Forder  and  the  said  David  Talbot  that,  as  the  new  fina  were  to 
1866       take  over  the  whole  of  the  assets  of  the  old  firm^  they  must  also 
BoLFB       take  all  the  liabilities." 

^  J^        The  credit  of  B/wUedge  is  sought  to  be  impeached  by  the  affidayit 
AuflTEALAsiA  oi  Edward  Eling&nder,  of  the  25th  of  February,  1863,  in  which  he 
Flowkb,     states  that  WiUiam  BuUedge  was  examined  as  a  witness  at  the 
ALTTOQ^  Oa  ggQQjjd  meeting  under  the  insolvency,  upon  the  subject  of  the 
debt  due  to  the  Bank  of  AtidralaQiay  and  that  he  then  distinctly 
and  positively  swore  that  the  firm  of  WiBiam  BuUedge  &  Co^  con- 
sisting of  the  above-named  insolvents,  and  the  said  David  TaSxd 
deceased,  did  not  take  over  all  the  liabilities  of  the  old  firm  of 
Butledge  &  Co.,  and  that  they  did  not  take  over  the  debt  due  to 
the  Bank." 

There  can  be  no  doubt  that  for  that  portion  of  the  debt  due  to 
the  AudrdUisia/n  Bank,  for  which  they  held  security,  the  new  firm 
was  not  liable ;  and  Builedge  must  have  been  inaccurate  (to  say 
the  least)  in  swearing  that  he  told  Forster  and  Talbot  that  the  new 
firm  would  have  to  take  all  the  liabilities.    On  the  other  hand,  as 
the  new  firm  was  not  to  be  liable  for  a  part  of  the  debt  of  the 
Aitstrala^n  Bank,  it  seems  likely  that  some  such  conversation  as 
that  stated  by  Forster  should  have  taken  place.    Whether  he  has 
not  extended  to  the  debt  due  to  Flower,  SaUing,  &  Co,,  expressions 
which  were  meant  to  be  confined  to  the  bank,  may  in  some  degree 
be  judged  of  by  his  subsequent  conduct.    According  to  the  afiS- 
davit  of  Horace  Flower,  of  the  16th  of  February,  1863,  before 
Forster  joined  the  firm,  he  "  pointed  out  to  him  the  heavy  liabili- 
ties of  the  firm,  and  recommended  him  not  to  join  in  the  partner* 
ship."    Flower's  affidavit  further  sjbates,  "  The  principal  debts  due 
by  the  said  firm  at  the  time  I  recommended  the  said  Francis 
Forster  not  to  join  in  the  partnership  were  those  due  to  Messrs. 
Flower,  Saliing,  <&  Co.,  Messrs.  Flower,  McDonald,  dk  Co.,  Messrs. 
P.  W.  Flower,  and  the  Bank  of  Australasia,  with  which  debts  the 
said  Francis  Forster  was,  as  I  believe,  perfectly  conversfimt ;  but 
the  said  Francis  Forster  said  that  he  was  satisfied  to  join  the  said 
partnership,  and  did  so  join."    Forster  made  an  affidavit  on  the 
25th  of  February,  1863,  in  which  he  answers  passages  in  the 
affidavits  of  other  persons,  but  takes  no  notice  of  the  above  state- 
ment made  by  Flower,  which  is  wholly  uncontradicted. 
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In  additioa  to  this  eyidence  there  are  affidayits  of  admissions  J.  0. 
made  by  Forster,  and  also  proof  of  acts  done  by  him,  which  18S6 
strongly  confirms  the  case  of  the  Bespondents.  Bouv 

A  statement  by  BuUedffe  of  one  of  these  admissions  is  con-     ^^^" 
tradicted  by  Forster,  and  therefore  may  be  disregarded     Bnt  Mr.  Aubtbaulbu 
Salting^  one  of  the  Bespondents^  in  an  aflBdayit  dated  the  13th  of     Flowkb, 
February,  1863,  deposes  to  a  conversation  which  he  had  ^th®^"^^* 
Forster  in  1861,  upon  the  subject  of  his  debt,  and  says :  "  Upon  all 
these  occasions  the  said  FrcmoiB  Farrier  invariably  spoke  of  the 
said  debt  as  due  by  his  firm,  and  never  in  the  remotest  manner 
denied  or  expressed  the  slightest  doubt  of  his  firm's  liability 
in  respect  thereof.     Upon  one  of  these  occasions,  in  answer  to  my 
inquiries  as  to  his  opinion  of  the  security  of  our  position  (mean- 
ing our  position  as  creditors  of  his  firm),  he  remarked  that  he  con- 
fiidered  the  funds  of  the  firm  sufficient  to  discharge  their  liabili- 
ties, and  that  in  all  likelihood  no  necessity  would  arise  for  us  ever 
to  have  recourse  to  the  security  which  we  held  upon  Mr.  Builedffe*$ 
private  estate." 

This  is  not  denied  by  Forrier  in  the  affidavit  of  the  25th  of 
February,  1863,  to  which  reference  has  been  already  made,  but  it 
is  almost  impliedly  admitted  by  his  statement  that  **  any  expres- 
sions he  may  have  used  respecting  the  said  debt  were  not  intended 
by  him  to  induce  the  said  Severin  Eanute  SaUmg  io  believe  that 
he  had  taken  upon  him  that  debt." 

There  is,  however,  one  act  of  Fcrster's  which  seems  decisive  of 
his  opinion  that  the  firm  of  which  he  was  a  partner  were  liable  to 
pay  the  debt  of  Flower^  Salting,  &  Co.  In  the  Insolvent's  sche- 
dule, to  which  Forster  and  his  partners  BuHedge  and  Flower  were 
sworn,  the  names  of  Flower  dt  Oo.f  London,  and  of  Flower,  Salting, 
&  Co,,  Sydney,  are  inserted  in  the  list  of  creditors,  and  under  the 
column  headed, "  whether  any  security  given,"  is  inserted,  **no 
security  on  insolvent's  joint  property,  but  secured  on  the  private 
estate  of  W.  B/wUedgeT.  Now  Ihrriers  case  is  not  that  a  sudden 
light  broke  in  upon  him  as  to  his  legal  position  after  the  filing  of 
the  schedule,  but  that  from  the  first  and  continually  down  to  the 
time  of  the  insolvency  he  considered  himself  not  to  be  liable  for 
these  debts.  Forrier  says,  indeed,  that  at  the  time  of  the  pre- 
paration of  the  schedule  he  had  no  separate  legal  advisei*,  that 


V. 

Sautisq  a  Go. 
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J.  G.       inBtmctions  were  given  for  it  by  Butledffe,  and  that  he  signed  and 

1866       Bwore  to  ity  as  prepared  by  the  solicitor,  without  haying  taken 

BoLis      advice  as  to  the  way  in  which  the  debts  due  to  Flower,  SaUing^  d 

B^^     Cb^  and  the  Bank  of  AudraJasiay  should  be  inserted.     But  thb 
AuBTBALAaiA  cxplauatiou  can  hardly  be  accepted,  for  Forsier,  upon  his  examine- 

Flowix,  tion  at  the  first  meeting,  under  the  insolyency,  said,  '^I  believe 
Flower^  SaUinff,  dt  Co.  axe  correctly  entered  in  the  schedule.  I 
believe  they  hold  security.  I  never  saw  the  deed,  but  heard  of  it 
from  Mr.  Flower,  our  partner."  Besides,  if  it  be  true  that  Fordery 
as  a  partner  in  the  new  firm,  was  not  liable  for  these  debts,  the 
existing  partnership  of  W.  BuUedge  i&  Co.  was  not  insolvent,  a& 
the  debts  of  Flower,  Saliing,  &  Co.,  and  of  the  Bank  of  Auatrdlaaia, 
amounted  together  to  £63,000,  and  the  deficiency  of  assets  stated 
in  the  schedule  is  only  £53,118  17s.  Id.  There  seems  to  be  no 
reasonable  doubt^  upon  the  above  facts,  that  the  insolvent  partner- 
ship, at  the  time  of  its  formation,  assumed  the  debts  and  liabilities 
of  the  former  firm  of  W.  BuOedge  dt  Co.,  including  the  debt  due 
to  Flower,  Sotting,  dt  Co.,  and  the  only  remaining  question  to 
be  considered  is  whether  Flower,  Sotting,  dt  Co.,  being  aware  of 
this  arrangement,  consented  to  accept  the  liability  of  the  new 
firm,  and  to  discharge  their  original  debtors.  Upon  this  question, 
as  upon  that  of  the  agreement  of  the  partners  inter  se,  it  was  said 
by  Lord  Eldon,  in  Ea  porte  Williams  (1),  "  A  very  little  will  do 
to  make  out  an  assent  by  the  creditors  to  the  agreement." 

This  case  is  different  from  many  of  the  cases  mentioned  in  the 
course  of  the  argument,  where  there  had  been  a  change  in  a  firm 
of  which  a  person  trading  with  it  had  notice,  and  went  on  dealing 
with  the  new  firm,  and  afterwards  sought  to  make  the  old  firm 
liable,  and  a  question  arose  whether  by  his  conduct  he  had  not 
discharged  the  old  firm,  and  adopted  the  liability  of  the  new. 
Here  the  creditors  of  the  old  firm,  knowing  of  the  change  of  part- 
nership, and  that  the  new  partners  had  taken  over  all  the  assets, 
and  had  agreed  to  be  subject  to  all  the  liabilities  of  the  former 
firm,  not  only  continued  their  dealings  with  the  new  firm  upon 
he  same  footing  as  with  the  old,  and  received  payment  of  at 
portion  of  their  debt  out  of  the  blended  assets  of  the  old  and 
new  firms,  but  themselves  proved  that  from  the  time  when  they 

(1)  Buck,  13, 
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understood  that  the  new  partners  took  over  all  the  assets,  and        j.  o. 
became  subject  to  all  the  liabilities  of  the  preceding  firm,  they        isee 
**  thenceforth  treated  the  partners  in  that  firm  as  their  debtors,  in       Braira 
respect  of  the  debt  owing  to  them  at  the  time  of  the  creation  of     ^^  Th» 
that  firm,  or  of  so  much  thereof  as  for  the  time  being  remained  AumtALAsiA 
due,"  Floweb, 

If  Flower,  Sdliing,  &  Oo.  had,  under  these  circumstances,  endea-  ^^'^^^  ^• 
Youred  to  enforce  the  payment  of  their  debt  from  the  partners 
in  the  old  firm  of  W.  BuUedge  &  Co.,  there  would  have  been  ample 
eyidence  to  satisfy  a  jury  that  they  had  discharged  the  old  firm, 
and  had  accepted  the  new  one  as  their  debtor. 

Their  Lordships,  ther^ore,  are  of  opinion  that  the  judgment  of 
the  Supreme  Court  was  right,  and  that  the  Respondents  were 
entitled  to  prove  against  the  estate  of  the  insolvent  fij*m  of  TF. 
BuUedffe  d  Co.  for  the  amount  still  owing  to  them  of  the  debt 
originally  due  from  the  former  firm. 

The  appeal  of  the  AudraJoBicm  Bank  relates  to  the  proof  under 
the  insolvency  of  W.  RtMedge  &  Co.,  of  the  same  debt  of  Fkwer, 
SaUinff,  db  Co.,  as  in  the  case  just  considered,  but  raises  an  entirely 
different  question. 

At  the  time  of  the  insolvency  of  W.  BttUedge  &  Co.^  the  Austror 
lasian  Bank  were  creditors,  and  proved  against  the  estate  for  the 
sum  of  £30,249  ISs.  6d.,  the  amount  of  their  debt,  after  deducting 
£9500,  the  estimated  value  of  a  security  held  by  them  over  the 
separate  estates  of  WiUiam  BuUeige  and  Horace  Ihwer. 

At  the  same  meeting,  Flower,  Salting,  &  Co.  tendered  a  proof  for 
their  debt  of  £53,587  lOs.  lOd.  This  was  opposed  by  the  bank  on 
the  ground  that  Flower,  Salting,  dt  Co.  were  first  bound  to  deduct 
from  the  amoimt  for  which  they  sought  to  prove  the  value  of 
certain  securities  which  they  held  on  the  estate  of  WUKam  But* 
ledge.  The  Commissioner  of  Insolvent  Estates  decided  that 
Flower  dk  Co.  were  bound  to  make  this  deduction,  and  rejected  the 
proof. 

From  this  decision  Floioer,  Salting,  dt  Co.  appealed  to  the 
Supreme  Court  of  the  colony.  The  appeal  was  heard  by  Mr.  Jus- 
tice Chapman,  one  of  the  Judges  of  that  Court,  who  overruled 
the  decision  of  the  Commissioner,  and  ordered  that  the  proof  ten- 
dered by  Ihwer,  Salting,  dk  Co.  should  be  admitted  for  the  full 
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J.  0.  amount  The  Appellants  appealed  from  this  judgment  to  the  full 
1866  Court,  when,  after  argument,  an  order  was  made  dismissing  the 
BoLri  appeal,  without  costs.  From  this  order  the  present  appeal  is 
brought. 

The  question  to  be  determined  is,  whether  Flower^  SaUing,  &  Co., 
Flowbb,     being  creditors  of  an  insolvent  partnership,  before  they  could  be 

'  allowed  to  prove  against  the  joint  estate  of  the  insolvents,  were 

bound  to  value  a  security  which  they  held  upon  the  separate 
estate  of  one  of  the  partners.  If  the  question  had  arisen  in  this 
country,  there  would  have  been  no  difiSculty  in  answering  it.  It 
was  asserted,  indeed,  in  argument,  that  the  rule  that  the  security 
to  be  deducted  must  be  upon  the  same  estate  as  that  against 
which  the  proof  is  directed,  was  not  laid  down  as  a  general  rule  by 
Lord  Sldcn  in  Ex  parte  Peacock  (1).  This,  however,  was  not  the 
opinion  of  Lord  Lyndhurd,  who  in  the  case  In  re  Plwnmer  (2) 
said :  "  In  administration  under  bankruptcy,  the  joint  and  sepa- 
.  rate  estate  are  considered  as  distinct  estates :  and  accordingly  it 
has  been  held,  that  a  joint  creditor  having  a  security  upon  the 
separate  estate  is  entitled  to  prove  against  the  joint  estate  with- 
out giving  up  his  security;  oji  the  ground  that  it  is  a  different 
estate.  That  was  the  principle  upon  which  'Ex  parte  Peacock  pro- 
ceeded, and  that  case  was  decided  first  by  Sir  /.  Leach,  and  after- 
wards by  Lord  Eldon,  and  has  since  been  followed  in  Ex  parte 
Boivden  {Sy 

Whatever  may  have  been  the  origin  of  the  rule,  it  must  now  be 
considered  to  be  the  established  law  in  this  country. 

It  was  said  by  Mr.  Hcbhotise,  for  the  Appellants,  that  the  rule 
was  laid  down  without  any  consideration  of  its  justice  or  expe- 
diency, and  that  it  was  most  unjust  that  a  creditor  should  secure 
himself  oZttmcfo,  and  yet  come  in  pari  passu  with  the  other  cre- 
ditors. That  the  colony  of  Victoria,  in  introducing  the  new  Code 
of  Insolvent  Law,  which  is  applicable  to  the  present  question, 
had  been  careful  to  prevent  such  injustice  in  the  distribution  of 
an  insolvent's  estate.  And  he  contended  that  this  was  effectually 
done  by  the  provisions  of  the  Colonial  Act,  5  Vict.  No.  17,  and 
especially  by  the  39th  section.    That  section  enacts,  "  that  any 

(1)  2  Gl.  &  Jam.  27.  (2)  1  Ph.  60. 

(3)  1  Dea.  &  Ch.  135, 
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creditor  who  shall  have  or  hold  any  security  or  lien  upon  any        j.  c. 
part  of  the  insolvent  estate  shall,  when  he  is  the  petitioning        is66 
creditor^  be  obliged  upon  oath,  in  the  affidavit  accompanying  the       -B^jn 
Petition,  and  when  he  is  not  the  petitioning  creditor  in  the  affi-     ^  '^^ 
davit  produced  by  him  at  the  time  of  proving  his  debt^  to  put  Ausptralabia 
a  value  upon  such  security,  so  far  as  his  debt  may  be  thereby     Flowbb, 
covered,  and  to  deduct  such  value  from  the  debt  proved  by  him,  ^^'^^^  ^• 
and  to  give  his  vote  in  all  matters  respecting  the  insolvent  estate 
as  creditor  only  for  the  balance,  &a    And  in  case  any  creditor 
shall  hold  any  security  or  lien  for  payment  of  his  debt,  &c., 
upon  any  part  of  the  said  estate,  the  amount  or  value  of  such 
security  or  lien  shall  be  deducted  from  his  debt,  and  he  shall  only 
be  ranked  for,  or  receive  payment  of,  or  a  dividend  for,  the  balance 
after  such  deduction." 

The  whole  stress  of  the  argument  arising  out  of  this  section  is 
laid  upon  the  words  *'any  part  of  the  insolvent  estate."  Mr. 
Eobhouse  went  carefully  through  the  different  sections  of  the  Act 
in  order  to  shew  that  throughout  one  estate  only  is'  mentioned ; 
and  he  contended  that  in  every  part  of  the  Act  an  intention  is 
manifested  that  there  should  be  only  one  sequestration  extending 
over  every  part  of  an  insolvent's  estate,  applying  to  all  the  debts 
both  of  joint  and  separate  creditors,  and  one  single  indivisible 
administration  of  the  whole.  Of  course,  if  he  could  prove  that  the 
Act  intended  to  annihilate  the  distinction  between  joint  and  sepa- 
rate debts  and  joint  and  separate  estates,  in  the  distribution  of  an 
insolvent's  estate,  he  would  establish  his  point.  But  it  seems  to 
be  assuming  the  whole  question  thus  to  argue  &om  the  use  of  the 
word  ^'  estate "  (in  the  singular)  in  the  different  sections  of  the 
Act.  Even  if  the  Act  contemplated  that  both  joint  and  separate 
estates  would  have  to  be  administered,  the  language  is  quite 
capable  of  application  to  each  estate  respectively  under  adminis- 
tration. Too  much  reliance  was  placed  upon  the  notion  that  the 
Colonial  Legislature  were  impressed  with  a  sense  of  the  injustice 
of  the  rule  prevailing  in  Engla/nd,  and  were  determined  to  guard 
against  it  in  their  new  Code  of  Insolvent  Law.  Indeed,  it  may 
be  doubted  whether  a  new  law  on  the  subject  of  insolvency  was 
introduced  by  the  Act  of  5  Yiot  No.  17,  for  mention  is  made  in 
it  of  two  former  Acts  for  the  relief  of  debtors  in  execution  for 
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J.  C.       debts  which  they  are  unable  to  pay,  one  of  them  as  early  as  the 

1866       2  Wm.  4. 

^^^  But  if  this  were  the  establishment  of  a  new  code  of  insolTent 

Ban  Jot     ^^*  *^^  ^*  ^^  ^^  object  of  the  Colonial  Legislature  to  prevent 
AusTHALAfliA  tho  opcratiou  of  a  rule  which  they  considered  unjust,  it  is  hardly 
Floweb,     to  be  imagined  that  they  would  have  committed  their  intention  to 
Salting        .  ^^^  equivocal  meaning  of  a  few  words  in  a  single  section  of  the 
Act.    It  is  just  as  reasonable  to  suppose  that,  knowing  the  rule 
established   in  this  country,  which  is  founded   not   upon   any 
statute,  but  upon  general  principles  applicable  to  many  other 
cases,  they  did  not  intend  to  disturb  it.    The  alleged  injustice  of 
the  rule  has  been  endeavoured  to  be  shewn  by  viewing  it  on  one 
side  only.    While  the  joint  creditors  are  alone  regarded,  it  may 
be  successfully  argued  to  be  a  hardship  upon  them  that  a  creditor 
secured  on  a  separate  estate  should  resort  to  the  joint  estate,  and 
so  reduce  their  dividend ;  but>  on  the  other  hand,  it  may  be  con- 
tended, on  the  part  of  the  separate  creditors,  that  it  would  be  great 
injustice  to  them  to  compel  the  joint  creditor,  with  a  separate 
security,  to  have  recourse,  first  to  the  separate  estate,  which  he 
might  exhaust,  and  thus  leave  the  separate  creditors  without  a 
fund  for  the  payment  of  their  debts.    These  conflicting  views  seem 
to  put  the  argument  of  hardship  aside,  so  as  to  allow  the  operation 
of  the  well-established  principle  that,  upon  a  joint  bankruptcy  or 
insolvency,  the  joint  estate  is  the  fund  primarily  liable,  and  that 
the  separate  estate  is  only  brought  in  in  case  of  a  surplus  remain- 
ing after  the  separate  creditors  have  been  satisfied  out  of  it    There 
seems  to  be  no  reason,  therefore,  why  the  words  in  the  39th  section 
of  the  5  Vict.  No.  17,  "  any  security  or  lien  on  any  part  of  the 
insolvent  estate,"  should  not  receive  the  construction  of  which 
they  are  capable,  and  be  applied  in  each  instance  to  the  particular 
estate  which  is  at  the  time  the  subject  of  administration. 

There  is  one  other  point  which  does  not  bear  upon  the  main 
question,  but  which,  as  it  has  been  introduced  as  a  ground  of  com- 
plaint on  the  part  of  the  Australasian  Bank,  ought  not  to  pass 
unnoticed.  The  Appellants  state  in  their  case,  *^  that  acting  upon 
what  they  believe  to  be  the  law  and  justice  of  the  case,  they 
reduced  the  proof  which  they  tendered  by  almost  a  fourth.  The 
Bespondents,  holding  securities  of  a  much   larger  value,  have 
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claimed  and  established  their  right  to  prove  for  the  whole  debt       J,  0. 
without  deduction."  1866 

If  the  secured  debts  of  the  parties  were  both  due  from  the      bolfb 
insolvent  estate,  there  would  of  course  be  no  reason  for  making    ^^k  op 
any  distinction  between  them.     But  a  reference  to  their  re-  Aistbalasia 
spective  securities  will  shew  that  this  is  not  the  case.     The     Flo\It.b, 
mortgage  from  BtUIedffs  and  Flower  to  the  Bank  of  Australasia   ^^"*^' ' 
recites  that  BuUedge  and  Fhwer  are  indebted  to  the  bank  in  the 
sum  of  £10,000,  and  the  proviso  is  for  the  payment  of  the  mort- 
gage-money by  BuUedge  and  Fhwer  ;  therefore  the  debt  was  not 
one  which  could  have  been  proved  against  the  insolvent  firm  of 
JRuUedge  &  Cb.,  being  due  from  two  of  the  x)artner8  only.    But  the 
mortgage  {roiaWtlliam  Ruttedge  to  Flower^  Salting y  dt  Co,y  which  is 
dated  on  the  30th  of  June,  1859,  the  day  before  the  new  partner- 
ship of  TT.  Rutledge  dt  Co,  came  into  complete  operation,  contains 
a  recital  that  there  is  due  from  the  said  firm  to  Flower,  Saltingy  & 
Co.  the  sum  of  £60,000  and  upwards,  and  the  proviso  is  for  pay- 
ment by  TFI  BuUedge  or  the  firm  of  WiUidm  BuUedge  cfe  Co.  of  the 
principal  and  interest  of  £60,000  '^  due  and  owing  from  the  said 
firm  of  WiUiam  BuUedge  d  Co"    So  that  this  debt  was  a  liability 
of  the  insolvent  partnership,  and  not  of  some  of  the  partners 
only. 

Their  Lordships  will  in  both  these  cases  humbly  recommend  to 
Her  Majesty  that  the  judgments  be  affirmed,  and  the  appeals  be 
dismissed  with  costs. 

Solicitors  for  the  Appellants ;  Farrer,  Ouvrtfy  &  Farrer, 
Solicitors  for  the  Eespondents :  /.  W.  dt  W.  Flower. 


Vol.  I. 
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J.C*      THOMAS  WAIiKEE Appkt.laxt: 

1865  ANP 

jDee^,iO;  AUBEE  GEORGE  JONES Eespondext. 

.     Feb.  16,  * 
1866 
ON  APPEAL  FROM  THE  SUPREME  COURT  (EQUITY  SIDE) 

OF  NEW  SOUTH  WALES. 

Mortgagor  and  Mortgagee — Assignee  qf  Movigagee^r^Mortgagoe  holding  eoBaierm 
securities — Severance  of ^  from  Mortgage — Action  at  Law — Injunction, 

The  assignee  of  a  mortgagee  cannot  stand  in  any  different  cbaracter,  or 
hold  any  different  position,  from  that  of  the  mortgagee  himself,  altiioagh  th^ 
mortgagor  may  not  have  been  a  party  to  the  assignment  Every  mortgager 
has  the  right  to  have  a  ro-conveyance  of  the  mortgaged  property  upon  pay- 
ment of  the  money  duo  upon  the  mortgage,  and  the  mortgagee  is  chargtti 
with  the  duty  of  making  such  re-conyeyance  upon  such  payment  beijag 
made. 

Where,  therefore,  a  mortgagee  having  besides  the  property  mortgagee, 
certain  promissory  notes  made  by  the  mortgagor  as  collateral  security  for  hi:? 
debt,  tFansfened  the  mortgage  without  assigning  the  collateral  Becurities : — 

Edd^  that  he  was  not  entitled  so  to  sever  the  debt  from  the  security,  and 
an  injunction,  gnflited  dgainst  his  proceeding  at  law  to  recover  the  amount  of 
one  of  the  notes,  pending  a  suit  instituted  by  the  mortgagor,  to  redeem 
and  to  settle  the  equities  of  the  parties,  sustained. 

IN  the  autumn  of  1861  the  Kespondent,  Aiiber  George  JoneSj  in 
pursuance  of  a  partnership  arrangement  entered  into  between 
him  and  one  Balph  Meyer  Bohey,  made  and  delivered  to  Bdbey  four 
promissory  notes  in  favour  of  Bdbey,  for  securing  the  sum  of 
£8148  13s.  Ad.,  each  note  bearing  date  the  17th  of  October,  1861, 
being  for  one-fourth  of  such  amount,  and  payable  respectively  at 
six,  twelve,  eighteen,  and  twenty-four  months  after  date,  with  in- 
terest at  ten  per  cent,  per  annum.  Some  alterations  were  afterwards 
agreed  to  be  made  in  the  amounts  and  times  of  payment  of  the 
notes,  and  ultimately  five  notes  were  given  of  the  sanle  date,  for 
sums  amounting  in  the  whole  to  £9505  6s.  5d.,  payable  at  six, 
twelve,  eighteen,  twenty-four,  and  thirty  months  respectively  after 
date,  with  such  interest  as  before  stated. 

•  Present : — ^Lord  Chelmsford,  Lord  Justice  Kxight  Bruce,  Lord  Justice 
TuBKEB,  Sir  James  W.  Colvile,  and  Sib  Edward  Vaughan  Williams. 


Joins. 
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The  due  payment  of  these'  notes  was  farther  secured  by  a  mort-        J.  C. 
gage  executed  by  the  Bespondent,  JoneSy  in  £EtTour  of  Bobetfy  of  tho        1S65 
undirided  share  of  the  Bespondent  in  certain  stations  known  as     Waixeb 
GtMaffurnblin  and  Toayal,  with  the  liye  sto<^  thereon. 

The  mortgage  was  dated  the  14th  of  April,  1862,  and  contained 
a  power  of  sale,  exercisable  in  the  event  of  de&ult  being  made 
in  payment  of  any  one  or  more  of  the  promissory  notes. 

In  the  month  of  April,  1862,  Bclbey  discounted  one  of  the  pro- 
missory notes  for  £2,444  12«.  4i.,  and  indorsed  the  same  with  the 
three  other  promissory  notes  which  had  been  made  by  the  Bespon- 
dent by  way  of  renewal  of  his  original  notes,  to  the  Appellant,  by 
whom  they  were  discounted. 

Rclbey  received  from  the  Appellant  the  fiill  value  of  the  notes 
discounted,  and^  he  at  the  same  time  executed  in  favour  of  the 
Appellant  a  transfer  of  the  mortgage  of  the  14th  of  April,  1862. 

The  transfer  was  endorsed  on  the  mortgage  deed,  and  was  as 
follows: — ^"By  this  instrument,  made  the  24th  day  of  April, 
1862,  upon  a  mortgage  of  live  stock  from  Auber  George  Jones 
to  me,  the  undersigned,  Ralph  Meyer  Robey^  dated  the  14th  of 
April,  and  registered  the  23rd  of  April,  I,  the  said  mortgagee,  do, 
in  consideration  of  value  received  by  the  discounting  of  four 
promissory  notes,  now  current,  and  secured  by  the  within  mort- 
gage, transfer  the  said  mortgage  to  Thomas  Walker,  of  Sydney, 
Esquire,  at  present  absent  from  the  Colony,  to  the  intent  that,  in 
pursuance  of  the  legislative  provision  in  this  behali^  the  said 
Thomas  Walker  may,  as  such  indorsee,  have  the  same  right,  title, 
and  interest  as  I  have  or  should  otherwise  have  therein.  And  in 
case  it  shall  at  any  time  be  found  necessary  or  convenient  to  act 
in  my  name  in  the  premises,  as  the  original  or  apparent  mort- 
gagee, I  hereby  constitute  the  said  Thofnas  WaXker,  his  executors, 
administrators,  and  assigns,  my  lawful  attorney  or  attorneys,  with 
full  power  of  substitution  for  aU  purposes  in  relation  to  the  said 
mortgage,  or  the  enforcement  of  the  terms  and  conditions  thereof." 
The  payment  c^  the  amount  advanced  by  the  Appellant,  on  the 
above  promissory  notes,  and  of  any  further  advances,  which 
might  be  made  by  him  to  Rohey,  was  further  secured  by  a 
mortgage  of  other  property  of  Roleyy  known  as  a  portion  of  the 
Ckmiperdown  estate. 

3  E  2 
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J.  c.  On  the  24th  of  September,  1862,  the  Appellant,  in  consideration 

1865        of  £4,000,  paid  to  him  by  Bobey,  executed  a  re-conveyance  to  Rciey 
^,^^j.jj     of  the  undivided  share  in  the  station  and  premises  comprised  in 
Jokes.       *^®  mortgage  of  14th  of  April,  1862. 

The  re-conveyance  was  endorsed  on  the  mortgage  deed,  and  was 

in  the  following  terms : — ^  Know  all  men  by  these  presents,  that  I, 
the  within  named  Thomas  Walker,  in  consideration  of  £4000,  by  the 
within  named  Ralph  Meyer  Robey  to  be  paid,  the  receipt  of  which 
I  do  hereby  acknowledge,  do,  by  these  presents,  assign  to  the  said 
Ralph  Meyer  Rdbey  all  my  interest  in  the  within  indenture  of 
mortgage,  and  all  and  singular  the  stations  and  live  stock,  and  all 
other  the  premises  comprised  therein,  to  hold  to  the  said  Ralph 
Meyer  Rchey,  his  executors  and  administrators,  discharged  from 
the  payment  of  the  several  promissory  notes  held  by  me,  and  the 
moneys  thereby  secured,  and  for  his  and  their  own  absolute  pro- 
perty, subject  to  any  equity  of  redemption  subsisting  therein  (it 
any),  on  the  part  of  the  said  Avber  George  Jones,  but  without  pre- 
judice to  any  other  remedy  or  security  for  the  said  Thomas  Waller 
for  any  of  the  said  promissory  notes  remaining  in  his  han^s 
unretired  and  unsatisfied." 

The  Appellant  retained  and  continued  to  hold  the  promissory 
notes  discounted  by  him  as  aforesaid. 

The  promissory  note  for  £2,444  12s.  4d.,  which  matured  on  the 
20th  of  October,  1863,  was  the  first  of  the  notes  that  fell  due, 
and  as  it  was  not  paid  at  maturity,  the  Appellant  brought  an 
action  in  the  Supreme  Court  of  New  South  Wales  against  the 
Eespondent,  to  recover  the  amount  thereof. 

On  the  27th  of  May,  1864,  the  Eespondent  filed  a  biU  in  the 
Supreme  Court,  in  its  equitable  jurisdiction,  against  the  Appellant 
and  Robey,  then  out  of  the  jurisdiction,  as  the  Defendants  thereto, 
and  thereby  alleged,  that  he  had  in  the  month  of  November,  18G1, 
entered  into  a  partnership  arrangement  with  Rdbey  ioi  carrying  on 
the  business  of  wool-growing  and  breeding  sheep  and  cattle  on  the 
stations  of  GobbaffumUin  and  Tooyal,  and  that  he  had  given  tho 
four  promissory  .notes  to  Robey  on  the  occasion  of  his  entering  into 
such  partnership,  some  of  which  were  renewed,  and  that  subse- 
quently, and  in  the  month  of  September,  1862,  the  Eespondent,  in 
consideration  of  £1,000,  to  be  paid  to  him  by  Robey,  and  in  fui'tber 


TOL.  L]  CASES  IN  THE  PBIVY  COUNCIL.  33 

consideration  of  Bobey  delivering  up  to  him  the  prcnnissory  notes,        J^  0. 
cancelled,  sold,  and  relinquished  all  his  interest  in  the  station  and        1865 
stock  to  jBotey,  and  determined-  the  partnership ;  but  that  Rdbey     Walub 
liad  not  delivered*  up  the  promissory  notes,  and  that  he  still      jokm. 
retained  the  first  of  the  promissory  notes  which  fell  due  on  the       ""^ 
20th  of  April,   1862;    and  after  stating  the  above  facts,  the 
Kespondent  alleged,  to  the  effect,  that  the  Appellant  had  notice  of 
the  Eespondent's  position  as   mortgagor   when  the   Appellant 
discounted  the  promissory  notes  for  Bobeyy  and  also  that  the 
Appellant,  at  the  time  he.  executed  the  conveyance  to  Bcbetf,  had 
notice  of  the  rights  and  interests  of  the  Eespondent,  under  the 
alleged  agreement  for  dissolution  of  the  partnership  between  him 
and  Jtobey,  and  of  the  alleged  dissolution  having  taken  place ;  and 
thd  bill  prayed  that  the  promissory  notes  in  the  hands  of  the 
Appellant  might  be  delivered  up  to  be  cancelled,  and  for  an 
injunction   to   restrain  the  action,  or  any  further  proceedings 
on  the  promissory  notes,  or,  if  necessary,  for  accounts,  and  for 
further  relief. 

The  Bespondent  applied  ex  parte  for  an  injunction  to  restrain 
further  proceedings  in  the  action,  and  he  supported  his  appli- 
cation by  the  affidavits  of  himself  and  his  Solicitor,  HiUyer,  and 
the  Primary  Judge  in  Equity  of  the  Supreme  Court,  Mr.  Justice 
Milford^  awarded  an  injunction  restraining  the  Appellant  from 
further  proceeding  in  the  action,  and  from  prosecuting  any  further 
action  on  the  note,  or  any  of  the  notes,  in  the  bill  mentioned,  until 
farther  order. 

The  Appellant  thereupon  moved  the  full  Court  to  dissolve 
the  injunction,  and  evidence  by  affidavit  and  viva  voce  was  produced 
both  by  the  Appellant  and  Bespondent,  in  support  of  and  against 
the  application.  It  did  not  appear  by  the  evidence  that  the 
Appellant  had  notice  of  the  partnership  arrangement  between  the 
Bespondent  and  Bobey^  or  of  the  agreement  for  the  dissolution 
thereof,  when  he  discounted  the  promissory  notes  and  executed 
the  reconveyance  to  Jtdbey,  and  he  insisted  that  he  was  in  &ct  a 
hnd  fide  holder  for  value  without  notice  of  the  promissory  notes 
discounted  by  him. 

The  motion  came  on  to  be  heard  before  the  Primary  Judge,  on 
the  21st  of  June,  1864,  and  was  refused  with  costs. 


Walkkb 

V. 
JONBB. 
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J.  C.  The  Appellant  appealed  from  the  decision  of  the  Primary  Judge 

1865  to  the  fuU  Court)  and  the  appeal  came  on  to  be  heard  before  the 
full  Court,  consisting  of  the  Chief  Justice,  Sir  Alfred  Stepheny  Mr. 
Justice  Miifard,  and  Mr.  Justice  Wisey  on  the  6th  of  August,  1864, 
and  was  also  dismissed  with  costs. 

The  Judges  differed  in   their,  opinions.      The  Chief  Justioe 
was  of  opinion  that  the  order  of  the  Primary  Judge  should   be 
reversed  and  dischai;ged ;  but  the  majority  of  the  Court  were 
of  opinion  that  the  order   should   be  confirmed,  and  held  in 
effect  that  the  Appellant,  by  conyeying  the  share  of  the  station 
and  premises  comprised  in  the  mortgage  of  the  14th  of  Aprils 
1862,  to  Bobey,  had  prejudiced  the  right  of  the  Appellant   to 
redeem  the  mortgaged  premises  on  payment  of  tiie  amount  of  the 
promissory  notes,  and,  therefore,  that  it  was  inequitable  for  the 
Appellant  to  sue  the  Eespondent  on  the  promissory  note.     The 
Chief  Justice  was  of  opinion  that  the  Appellant,  as  holder  for  Talne 
of  the  promissory  notes,  was  entitled  to  deal  with  his  secoxity, 
and  to  convey  the  mortgaged  premises  to  Bcbey  in  consideration  of 
the  payment  made  by  him  to  the  Appellant;  that  the  pramissory 
notes  were  not  necessarily  to  be  held  with  the  mortgage  security ; 
and  that  the  Appellant,  having  acted  in  good  fiuth,  was  entitled  to 
convey  the  property  as  he  did,  subject  to  the  equity  of  redemp- 
tion of  the  Respondent,  reserving  his  remedies  on  the  promissory 
notes. 

From  this  judgment  of  the  full  Court  the  Appellant  brought 
the  present  appeal. 

The  Attomey-Oeneral  (Sir  B.  Palmer),  and  Mr.  Druce,  for  the 
Appellant : — 

The  judgment  of  the  majority  of  the  Judges  in  the  Court  below 
is,  we  appr^end,  erroneous,  and  cannot  be  supported.  There  is 
nothing  in  the  circumstances  of  the  case  to  preclude  the  Appellant 
from  recovering  at  law  on  the  note  in  question,  or  any  of  the 
other  notes  in  his  hands.  It  is  admitted  that  Bdbey  was  the  Appel- 
lant's debtor  on  the  discount  transaction.  The  Appellant  was 
entitled,  on  receiving  a  payment  from  Boheyy  to  deal  with  the 
mortgage  securities  in  such  manner  as  Bobey  and  he  might  agree, 
subject,  of  course,  to  the  Respondent's  equity  of  redemption,  with- 
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o^t  any  prejudice  to  the  Appellant's  legal  remedies  on  the  promis-        J.  c. 
sory  notes  remaining  unpaid.    In  Ex  parte  Loaring  (1),  a  vendor        i865 
was  held  not  to  have  waived  his  lien  on  the  estate  sold  by  taking     waictr 
the  promissory  note  of  the  vendee,  and  receiving  its  amount  by         *• 

discount:  Qrard  v.  iff2&(2);  and  in  JBs  parte  Waring  (3)  it       

was  ruled  that  a  holder  of  a  bill  of  exchange  had  no  lien  on 
property  deposited  by  the  drawer  with  the  acceptor  to  cover  the 
liability  of  the  latter  in  respect  of  his  acceptance,  yet  that  on  the 
bankruptcy  of  the  drawer  and  acceptor  the  arrangement  of  the 
property  between  the  two  estates  may  indirectly  render  such  an 
equity  available.    Here  the  debt  and  the  mortgage  security  are  in 
the  very  nature  of  the  transaction  divisible,  and  were  int^ided  by 
both  the  original  parties  to  have  been  so,  with  all  the  consequences 
attachibg  to  such  a  state  of  things,  from  the  outset.    The  effect  of 
the  reHxmveyance  of  the  mortgaged  premises  to  Bdbey  was  not  in 
any  manner  to  injure  or  prejudice  the  right  of  the  Bespondent  as 
mortgagor,  but  merely  to  leave  matters  in  the  same  situation  in 
which  they  would  have  been  if  the  promissory  notes  had  been 
discounted  by  the  Appellant,  without  any  conveyance  to  him  of 
the  mortgaged  premises.    In  that  case,  Bdbey  would  have  been 
entitled,  according  to  the  original  contract  on  the  mortgage,  to 
hold  the  premises  as  his  security  for  the  payment  of  the  notes^ 
although  in  the  hands  of  his  endorsee ;  and  the  Bespondent,  on 
payment  or  satisfaction  of  the  notes,  would  have  been  entitled  to 
a  re-conveyance  from  Bdbey.    The  mortgaged  premises,  when  re- 
conveyed  by  the  Appellant,  were  subject  to  redemption  by  the 
Bespondent  in  the  hands  of  Bcbey ;  and  the  Appellant  cannot  be 
held  liable  for  the  defaults  of  Bdbey.    The  Appellant,  when  he 
executed  the  re-conveyance,  had,  in  fgtct,  no  notice  of  the  matters 
alleged  in  the  bill ;  but  the  Bespondent,  having  made  default  in 
payment  of  the  promissory  notes,  is  not  entitled  to  any  relief  in 
equity  against  the  Appellant.    The  Bespondent  was  in  no  respect 
injured  by  the  transfer  of  the  mortgage  to  the  Appellant,  and  all 
ground  of  complaint  against  either  the  Appellant  or  B^ey  in 
respect  of  that  act  fails. 

(1)  2  Bo3e*s  Bankruptcy  Cases,  79. 

(2)  2Ve8.  &Bea.306. 

(3)  2  Rose's  Bankniptcy  Cases,  182. 
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J.C.  Sir  Hugh  Chirns,  Q.C.,  and  Mr.  A.  T.  Waisony  for  the  Bespon- 

1865        dent : — 


Walkku         The  injunction  in  this  case  was  rightly  'granted,  the  Appellant 
JoK«s.       by  his  conduct,  and  by  the  manner  in  which  he  has  dealt  with 
the  mortgage  security,  has  deprived  himself  of  all  right  to  sue  on 
the  promissory  notes.    A  Court  of  equity  will  not  allow  a  niort- 
gagec  to  proceed  on  his  collateral  securities  when  he  has  pat  it 
out  of  his  power  to  re-convey  the  mortgaged  property :  Lochhari 
V.  Hardy  (1).    In  that  case,  after  foreclosure,  the  mortgagee  fidrly 
sold  the  estate  for  less  than  was  due  to  him,  and  it  was  held  that  he 
could  not  afterwards  recover  from  the  mortgagor,  upon  his  collateral 
personal  securities,  the  amount  still  remaining  unpaid.   That  is  good 
law,  and  has  been  followed  by  Palmer  v.  Hendrie  (2).    In  Perry  t. 
Barker  (3) ;  Thornton  v.  Court  (4),  after  foreclosure  and  sale  of  a 
mortgaged  estate,  an  injunction  was  granted  to  restrain  the  mort- 
gagee from  recovering  the  difference  at  law :  Sehocle  v.  8aU  (5) ; 
Bentinck  v.  WUlink  (6).    The  principle  of  all  these  cases  is,  that  a 
mortgagee  should  be  in  a  condition  to  return  the  mortgaged  pro- 
perty in  statu  quo  a/nte  when  paid  the  debt,  and  that  if  he  cannot  do 
this,  he  will  not  be  allowed  to  proceed  for  the  debt,  on  any  other  se- 
curity he  may  have.    And  this  principle  invokes  another,  namely, 
that  in  whose  hands  soever  the  debt  is,  there  also  the  securities 
must  likewise  be,  a  mortgagee  not  being  allowed  to  alienate  the 
securities  away  from  the  debt.    The  Appellant,  by  his  deahng 
with  the  property,  has  put  it  out  of  his  power  to  re-convey  the 
mortgaged  premises  unless  he  get  them  back  again;  he  ought 
not,  therefore,  to  be  allowed  to  proceed  with  his  action  until  the 
hearing  of  the  suit ;  and  the  injunction  granted  by  the  Court  below 
is  consistent  with  the  law  and  equity  of  the  case,  and  the  prac- 
tice of  our  Courts. 

Lord  Justice  Turner  : — 

^^  This  is  an  appeal  from  an  order  made  by  the  full  Court  of 

^(*.  16.     appeal  of  the  Supreme  Court  of  the  Colony  of  New  South  Wales 

in  its  equitable  jurisdiction,  confirming  an  order  of  the  Primary 

(1)  9  Beav.  349.  (4)  3  D.  M.  &  G.  293. 

(2)  27  Beav.  349 ;  S.  C.  28  Beav.  341.  (5)  1  Sch.  &  Lef.  176. 

(3)  8  Vcs.  527a.  (6)  2  Hare,  1. 
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Judge  in  Equity  of  that  Court,  whereby  a  motion  on  the  part  J.  C. 
of  the  Appellant  to  dissolve  an  injunction  which  had  been  obtained  1866 
against  him  by  the  Respondent  ex  parte  was  refused  with  costs.  Walkek 

In  the  month  of  November,  1861,  the  Respondent  purchased  a  j^J"^  . 
share  in  some  extensive  sheep  fend  cattle  stations,  and  the  stock  — 
thereon,  to  which  Balph  Meyer  Bobey  was  then  entitled,  and 
became  a  partner  with  Ralph  Meyer  Bobey  in  carrying  on  the 
said  stations  and  the  business  incident  thereto.  The  terms  of  the 
purchase  were,  that  the  Respondent  should  pay  to  Ralph  Meyer 
Robey  £8148  13$.  4d.  by  four  promissory  notes,  each  for  one- 
fourth  of  such  amount  at  6, 12, 18,  and  24  months  respectively, 
with  interest  added  at  10  per  cent,  per  annum,  and  that  the  pay- 
ment of  the  notes  should  be  secured  by  a  mortgage  of  the 
Bespondent's  share  of  the  partnership  property,  and  that  upon  the 
notes  being  delivered  and  the  security  given,  the  Respondent 
should  be  entitled  to  one-third  share  or  interest  in  the  stations 
and  stock.  Some  alterations  were  afterwards  agreed  to  be  made 
in  the  amounts  and  times  of  payment  of  the  notes,  and  ultimately 
the  notes  given  by  the  Respondent  to  Ralph  Meyer  Robey  in 
respect  of  the  purchase,  which  were  all  dated  the  17th  of  October, 
1861,  and  drawn  by  the  Respondent  in  favour  of  Ralph  Meyer 
Robey ^  were  for 

£2,139  Os.  6i.  due  20th  of  April,  1862. 
£2,286     Is.  M.  due  20th  of  January,  1863. 

£2,444  12s.  6i.  due  20th  of  October,  1863. 

£1,288  108.  3d.  due  20th  of  April,  1864. 
£1,347    la.  9d.  due  20th  of  October,  1864. 

By  an  indenture  dated  the  11th  of  February,  1862,  and  made 
between  Ralph  Meyer  Robey  of  the  one  part,  and  the  Appellant  of 
the  other  part^  after  reciting  that  the  Appellant  had  agreed  to 
make  advances  to  Ralph  Meyer  Robey  by  way  of  discount  of  the 
promissory  notes  secured  by  a  lien  or  mortgage  upon  a  share  of 
the  said  stations  and  stock,  and  that  it  had  been  agreed  between 
the  parties  that  in  addition  to  the  endorsement  of  the  said  pro- 
missory notes  and  the  transfer  of  the  security  for  the  same,  the 
retirement  thereof^  and  generally  the  payment  of  all  moneys 
^hich  should  at  any  time  become  due  itom  Ralph  Meyer  Robey  to 
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J.  c.  the  Appellant  should  be  farther  collateially  seemed  by  a  mortr 
1866  gage  of  the  land  and  hexeditaments  thereinafter  described,  Malfh 
wHTm  Meyer  Jtobey  conveyed  to  the  Appellant  by  way  of  security  for  the 
advances  a  parcel  of  land  belonging  to  hin^  part  of  an  estate 
called  the  Camperdaum  Edate,  By  another  indenture  dated  the 
14th  of  April,  1862,  and  made  between  the  Bespondent  of  tLe  one 
part  and  Balfh  Meyer  Bdbey  of  the  other  part,  the  Bespondent 
assigned  to  Eaiph  Meyer  Bobey  for  his  absolute  benefit  his  the 
Bespondent's  one-third  share  of  said  stations  and  stock  subjteet 
to  a  proviso,  that  if  the  Bespondent  should  pay  and  retire  the 
said  promissory  notes  as  and  when  the  same  should  become  due, 
the  said  indenture  should  become  null  and  void,  but  that  if  the 
Bespondent  should  make  defiBkult  in  payment  of  the  said  promis- 
sory notes  or  any  of  them  on  the  days  when  the  same  ahoold 
respectively  become  due,  then  and  at  any  time  after  such  default 
it  should  be  lawful  for  Bdlph  Meyer  Bobey  to  take  possession  of 
the  premises  and  hold  the  same  as  his  absolute  'property,  and 
whether  such  possession  had  been  taken  or  not»  to  sell  and  dispose 
of  the  same  as  he  should  think  fit,  and  that  the  moneys  to  arise 
from  any  such  sale  after  payment  of  the  expenses  should  be 
applied  in  payment  of  the  promissory  notes,  or  such  of  them  as 
should  remain  unpaid,  whether  the  same  should  be  due  or  not,  and 
the  surplus,  if  any,  should  be  paid  to  the  Bespondent. 

On  the  20th  of  April,  1862,  the  first  of  the  above-mentioned 
notes  became  due.  It  does  not  appear  whether  it  was  paid  or 
what  was  done  with  respect  to  it,  nor  is  it  material,  the  trans- 
actions with  which  we  have  to  deal  in  this  case  having  reference 
to  the  four  other  notes  which  at  this  time  remained  current.  On 
the  24th  of  April,  1862,  Bcdph  Meyer  Bobey^  by  an  endorsement 
on  the  mortgage  of  the  14th  of  April,  1862,  in  considej&tion  of 
value  received  by  the  discounting  of  the  four  promissory  notes 
then  current,  and  secured  by  the  said  mortgage,  transferred  the. 
said  mortgage  to  the  Appellant  to  the  intent  that  in  pursuance  of 
the  legislative  provision  in  that  behalf  the  Appellant  Ihight,  as 
such  indorsee,  have  the  same  right,  title,  or  interest  as  he  the  said 
Boiph  Meyer  Bobey  had  or  would  otherwise  have  had  therein ;  and 
by  this  indorsement  the  said  Balpk  Meyer  Bobey ^  in  case  it  should 
at  any  time  be  found  necessary  or  convenient  to  act  in  his  name 
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in  the  premises  as  the  original  or  apparent  mortgagee,  constituted  J-  0. 
the  Appellant  his  attorney  for  all  purposes  in  relation  to  the  said  ^^^ 
mortgage  or  the  enforcement  of  the  terms  and  conditions  thereof!       Wj^lkkb 

On  the  12th  of  September,  1862,  it  was  agreed  between  the  joJ^g, 
Respondent  and  Balph  Meifer  Bdbmf  that  the  partnership  between 
them  should  be  dissolved,  and  that  the  Bespond^it  should  sell  to 
Ralph  Meyer  Bcbey  all  his  interest  in  the  said  stations  and  stock 
in  consideration  of  the  sum  of  £1000  to  be  paid  to  him  by  Balph 
Meyer  Bobeyf  and  of  Balph  Meyer  Bcbey  delivering  up  all  the  said 
promissory  notes  cancelled.  The  partnership  was  accordingly 
dissolved,  and  Balph  Meyer  Bdbey  gave  to  the  Bespondent  two 
promissory  notes  of  £500  each,  but  he  did  not  deliver  up  the 
promissory  notes  which  had  been  drawn  by  the  Bespondent,  the 
Bespondent  being  satisfied  with  his  assoiance  that  they  were 
cancelled. 

[  On  the  24th  of  September,  1862,  the  Appellant  by  his  attorney, 
executed  a  deed-poU  (which  was  also  endorsed  on  the  mortgage  oi 
the  14th  of  April,  1862),  whereby,  in  consideration  of  £4000  to 
him  paid  by  Balph  Meyer  Bobey,  he  assigned  to  Balph  Meyer  Bobey 
all  his  interest  in  the  mortgage  and  all  and  singular  the  stations 
smd  stock,  and  all  other  the  premises  comprised  therein,  to  hold  to 
Balpih  Meyer  Bobey  discharged  from  the  payment  of  the  several 
promissory  notes  held  by  him  the  Appellant^  and  the  moneys 
thereby  secured,  and  for  his  own  absolute  property  subject  to  any 
equity  of  redemption  subsisting  therein,*if  any,  on  the  part  of  the 
Bespondent,  but  without  prejudice  to  any  other  remedy  or  security 
of  the  Appellant  on  any  of  the  said  promissory  notes  remaining  in 
his  hands  unretired  and  unsatisfied. 

Some  time  after  the  promissory  note^  whidi  was  due  on  the  20th 
of  October,  1863,  had  become  due,  the  Appellant  commenced  an 
action  in  the  said  Court  in  its  common  law  jurisdiction  against 
tlie  Bespondent  upon  that  note,  and  thereupon  and  on  the  27th  of 
May,  1864,  the  Bespondent  filed  the  bill  in  the  cause  out  of  which 
this  appeal  has  arisen  against  the  Appellant  and  Balph  Meyer 
Bobey,  who  was  out  of  the  jurisdiction  of  the  Court,  stating  the 
facts  above  mentioned,  and  further  to  the  efiect  that  the  Bespon- 
dent had  no  notice  of  the  dealings  between  the  Appellant  and 
Bdph  Meyer  Bebey,  and  that  the  Appellant  had  notice  of  the 
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j;c.        dealings  between  Balph  Meyer  Bdbey  and  him,  the  Bespondent, 
1866        and  that  the  Appellant  oould  by  sale  or  realization  of  the  stations 
Walreb     ^^d  stock  assigned  to  him,  have  obtained  a  sum  of  money  suffi- 
cient to  have  paid  off  all  the  said  notes,  and  that  the  value  of  the 
property  re-assigned  i/o  Balph  Meyer  Bdbey  was  sufficient  to  pej  a 
larger  sum  than  the  total  sum  for  which  the  said  notes  were  given, 
and  praying  that  the  promissory  notes  in  the  hands  of  the  Apel- 
lant  might  be  delivered  up  to  be  cancelled,  and  that  the  Appellant 
might  be  restrained  from  proceeding  in  the  action  commenced  by 
him,  and  from  prosecuting  any  further  action  on  any  of  the  said 
notes,  and  that  if  necessary  an  account  might  be  taken  of  what 
was  due  on  the  notes,  and  that  on  taking  such  account  the  Respon- 
dent might  be  credited  with  the  £4000,  and  with  the  difference 
between  the  actual  value  of  the  mortgaged  property  re-essigned 
by  the  Appellant  to  Balph  Meyer  Bobey  and  the  said,  sum  of 
£4000 ;  and  that  if  upon  taking  such  account  any  sum  should  be 
found  due  from  the  Bespondent,  he  might  be  reimbursed  out  of 
the  securities  given  by  Balph  Meyer  Bdbey  to  the  Appellant  by 
the  deed  of  the  11th  of  February,  1862.    Upon  the  filing  of  this 
bill  an  ex  parte  injunction  was  granted  by  the  Primary  Judge  of 
the  Court  to  restrain  the  Appellant  from  proceeding  in  the  said 
action,  and  from  prosecuting  any  further  action  on  any  of  the  said 
notes.    A  motion  was  afterwards  made  on  the  part  of  the  Appel- 
lant beforo  the  Primary  Judge  to  dissolve  the  injunction,  but,  on 
the  21st  of  June,  1863,  the  Primary  Judge  refused  this  motion 
with  costs.    Upon  these  motions  evidence  was  adduced  on  the 
pcul  of  the  Bespondent  for  the  purpose  *of  fixing  the  Appellant 
with  notice  of  his  the  Bespondent's  dealings  with  Balph  Meyer 
Bdbey f  but  the  evidence  was  not  sufficient  to  fix  the  Appellant 
with  such  notice. 

The  Appellant  appealed  from  the  order  of  the  Primary  Judge 
dismissing  the  motion  to  dissolve  the  injunction  to  the  full  Court 
of  appeal,  but  that  Court,  by  an  order  bearing  date  the  6th  of 
Augusf,  1864,  dismissed  the  appeal  with  costs.  It  is  from  this 
last*mentioned  order  the  appeal  which  we  have  now  to  dispose  of 
has  been  brought. 

In  disposing  of  this  appeal,  we  think  it  right,  in  the  first  place, 
to  observe  that  questions  possibly  of  some  nicety  and  difficulty  as 
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to  the  rights  and  obligations  of  mortgagees,  in  their  dealings  with        J.  C. 
the  mortgaged  property,  appear  to  be  involved  in  this  cause,  and       1866 
that  the  stage  of  the  cause  in  which  this  appeal  has  been  brought     Wioami 
renders  it  difficult  for  us  now  to  deal  with  those  questions.    They       joSjts. 

are  questions  more  proper  to  be  determined  at  the  hearing  of  the       

cause,  and  it  is  not  necessary,  nor,  indeed,  would  it  be  right,  for  us 
now  to  give  any  final  opinion  upon  them ;  but  yet  the  consideration 
of  them  is  necessarily,  to  some  extent  at  leasts  involved  in  the 
question  which  alone  we  have  to  consider,  whether  the  order  under 
appeal  ought  or  ought  not  to  have  been  mada    The  real  point 
before  us  upon  this  appeal  is  not  how  these  questions  ought  to  be 
decided  at  the  hearing  of  the  cause,  but  whether  the  nature  and 
difficulty  of  the  questions  is  such  that  it  was  proper  that  the 
injunction  should  be  granted  until  the  time  for  deciding  them 
should  arrive.    The  material  points,  and  those  with  which  only  we 
think  it  necessary  to  deal,  appear  to  us  to  be  these ; — What  were 
the  relations  subsisting  between  the  Appellant  and  the  Eespon- 
dent?  what  were  the  rights  and  obligations  flowing  from  those 
relations?   and  whether  the  course  of  conduct  pursued  by  the 
Appellant  has  been  in  conformity  with,  or  in  opposition  to,  those 
rights  and  obligations,  considering,  as  we  repeat,  these  several 
questions  with  reference  only  to  their  bearing  upon  the  order  under 
appeal,  and  not  for  the  purpose  of  finally  deciding  them.    As  to 
the  first  of  these  questions,  we  think  that  no  doubt  can  reasonably 
be  entertained.    We  take  it  to  be  clear  that  the  endorsement  of 
the. 24th  of  April,  on  the  mortgage  of  the  14th  April,  1862,  placed 
the  Appellant  in  the  position  of  a  mortgagee  of  the  property  com- 
prised in  that  mortgage,  and  that  thenceforth  the  relation  of  mort- 
gagee and  mortgagor  subsisted  between  the  Appellant  and  the 
Eespondent.    The  assignee  of  a  mortgage  cannot,  in  our  opinion, 
stand  in  any  dilTerent  character,  or  hold  any  different  position, 
from  that  of  the  mortgagee  himself,  although,  as  in  this  case,  the 
mortgagor  may  not  have  been  a  party  to  the  assignment ;  then, 
secondly,  what  were  the  rights  and  obligations  flowing  from  this 
relation  between  the  Appellant  and  the  Eespondent^  and  we  think 
that  this  point  is  open  to  no  greater  difficulty.  .  It  is  also  clear 
that  every  mortgagor  has  the  right  to  have  a  re-conveyance  of  the 
mortgaged  property  upon  payment  of  the  money  due  upon  the 
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J.  0.       mortgage ;  and  that  every  mortgagee  is  charged  with  the  dntr . : 

1866       mftJdng  such    re-conveyanoe   upon  such  payment  being    mad*. 

'    WAMiji     This,  indeed,  is  no  more  than  the  necessary  result  of  the  relatire 

positions  of  the  parties,  the  mortgage  being  only  a  security  for  th- 

debt 

Has,  then,  the  course  of  conduct  pursued  by  the  Appellant  been 
in  conformity  with,  or  in  opposition  to,  these  rights  and  obliga- 
tions ?  Now,  what  the  Appellant  has  done  is  this :  he  has,  by  thr 
endorsement  of  the  24th  September,  1862,  transferred  the  property 
comprised  in  the  mortgage  to  Bcdph  Meyer  Bobey,  retaininor  to 
himself  the  debt  secured  by  the  mortgage.  He  has  not,  as  he 
might  have  done,  sold  the  property  comprised  in  the  secuiity,  but 
he  has,  in  effect,  sold  the  security  itself,  which  he  certainly  was 
not  authorized  by  the  mortgage  deed  to  do.  Now,  it  is  not  neces- 
sary for  us  to  say  that  in  no  case  can  the  mortgage  debt  be  severe-J 
from  the  security  for  that  debt ;  nor  is  it  even  necessary  for  ns  to 
say  that,  in  this  particular  case,  the  debt  and  the  security  could 
not  be  so  severed.  It  is  sufficient,  if  there  be  a  question  upon 
the  point  proper  to  be  determined  upon  the  hearing  of  the  cause, 
and  on  looking  to  the  cases  of  Palmer  v.  Hendrie  (1)  and  Thomian 
V.  Court  (2),  we  have  no  difficulty  in  arriving  at  this  latter  con- 
clusion. 

It  was  said  for  the  Appellant  that  Palmer  v.  Hendrie  was  the 
case  of  principal  and  surety,  but  what  was  said  upon  the  point 
under  consideration  did  not  proceed  upon  that  ground,  and  the 
case  of  Thornton  v.  Court  in  no  way  involved  any  question  of 
suretyship.    These  cases,  therefore,  from  which  we  see  no  reason 
for  dissenting,  seem  to  us  be  of  themselves  sufficient  to  shew  that 
upon  this  point  alone,  there  was  a  question  of  no  little  importance 
to  be  decided  at  the  hearing  of  the  cause  ;  and,  therefore,  to  have 
furnished  sufficient  ground  for  the  granting  of  this  injunction. 
But  this  case  does  not  rest  here,  for  upon  the  transfer  of  the  security 
to  Ralph  Meyer  Bdbey,  by  the  endorsement  of  the  24th  of  Sep- 
tember, 1862,  the  Appellant  received  from  him  the  sum  of  £4000., 
which  after  paying  the  bill  due  on  the  20th  of  January,  1863, 
would  go  far  to  meet  the  bill  which  became  due  on  the  20th  of 
October,  1863,  and  on  which  the  Appellant  has  brought  his 
(1)  2T  Beav.  349.  (2)  3  D.  M.  &  G.  293. 


V, 
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action ;  and  it  cannot  we  think,  be  otherwise  than  a  very  serious        J.  C, 
question  to  be  decided  at  the  hearing  of  the  cause,  how  this  sum        1866 
of  £4000  ought  to  be  dealt  with  in  account  between  the  Appel-     Walob 
lant  and  the  Eespondent ;  there  was  here,  therefore,  further  ground 
for  granting  this  injunction.  It  was  urged  for  the  Appellant  that 
the  position  of  the  Bespondent  was  in  no  way  altered ;  that  had 
Balph  Meyer  Bdbejf  retained  the  security  when  he  discounted  the 
bills,  the  Appellant  must  have  paid  the  bills,  and  then  sued 
Ralph  Meyer  Bcbey  for  the  re-conveyanoe  of  the  mortgaged  pro- 
perty, and  that  he  could  do  so  now,  the  transfer  to  Balph  Meyer 
Bohey  having  been  made  subject  to  the  Bespondent's  equity  of 
redemption,  if  any ;  and,  further,  it  was  urged  for  the  Appellant, 
that  the  Eespondent  had  nothing  to  do  with  the  transaction 
between  the  Appellant  and  Balph  Meyer  IBobey,  but  we  are  by 
no  means  satisfied  that  it  may  not  well  be  held  to  be  a  sufficient 
answer  to  these  arguments  that  they  lay  out  of  consideration  the 
Appellant's  position  and  duties  as  mortgagee,  and  proceed  more 
upon  a  view  of  the  case  as  it  might  have  stood,  than  as  it  actually 
stands.    It  was  further  argued,  on  the  part  of  the  Appellant,  that 
in  any  event,  the  order  under  appeal  ought  not  to  have  been 
made  except  upon  the  terms  of  the  money  being  paid  into  Court, 
but  the  receipt  by  the  Appellant  of  the  £4000  goes  far  to  answer 
this  objection,  and  we  see  no  sufficient  reason  for  interfering  with 
the  discretion  exercised  by  the  Court  in  this  respect.    Upon  the 
whole,  therefore,  we  are  of  opinion  that  this  appeal  cannot  be 
supported,  and  we  shall  humbly  recommend  Her  Majesty  to  order 
that  it  be  dismissed,  and  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Waiton  &  Bvhb. 

Solicitors  for  the  "Respondent:  WUde,  BeeSy  Humphry  y  <&  Wilde. 
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ON     BEHALF      OF      THEMSELVES     AND     THE 


jj«.iM9,22.  DEBENTURE  HOLDERS  in  the  NEW  \  Appeulants; 

BRUNSWICK    AND    CANADA    RAIL-| 
WAY  AND  LAND  COMPANY  .    .    • 


AND 


THE    NEW    BRUNSWICK   and   CANADA  J 
RAILWAY  COMPANY  and  othebs     .  J 


Respondekts. 


ON  APPEAL  FROM  NEW  BRUNSWICK. 

Railway  and  Land  Companies — Debentures — Construction  of  the  word 
**  Undertaking  " — Registration — Judgment  creditors. 

The  St.  A.  Sc  Q.  Railway  Company^  incorporated  by  a  local  Act,  being 
also  a  land  Company,  transferred  by  agreement,  together  with  the  under- 
taking, all  its  property,  lands,  rights,  and  appurtenances  to  the  N.  B,  <i-  C. 
Railway  Company^  also  incorporated — such  agreement  being  confirmed  by  a 
private  Act  of  the  Imperial  Parliament. 

The  N.  B,  j-  C.  Railway  Company  having  borrowed  money,  issued 
Debentures  to  secure  the  same ;  these  were  termed  Mortgage  Debentures,  the 
principal  and  interest  thereon  being  secured  on  Ihe  undertaking,  and  all 
moneys  to  arise  from  the  sale  of  the  lands  of  the  Company,  all  future  calls  cm 
shareholders,  and  all  tolls  and  sums  of  money  which  should  become  due,  with  the 
plant  and  rolling-stock,  and  with  power  of  entry  and  possession  of  the  same, 
in  failure  by  the  Company  of  payment  of  principal  and  interest  as  therein 
specified,  with  a  proviso  that  notliing  therein  contained  should  be  held  to 
limit  the  power  of  sale  or  appropriation  by  the  Company  of  any  of  the  lands 
of  the  Company,  nor  constitute  a  charge  on  the  same.  Thefse  Bonds  were  not 
registered : — 

Held,  by  the  Judicial  Committee,  first,  that  such  Debentures  did  not  con- 
stitute a  charge  in  the  nature  of  an  .equitable  mortgage  on  the  lands  of  the 
Company,  so  as  to  give  the  holders  of  such  Debentures  a  right  to  restrain  the 
sale  of  the  lands  by  Judgment  creditors  of  the  Comimny,  or  any  title  to  the 
proceeds  of  the  lands  when  sold. 

Secondly,  that  as  Judgment  creditors  under  an  execution  take  the  precise 

^Present: — Lord  Chelmsford,  The  Lord  Justice  Knight  Bruce,  The 
Lord  Justice  Turner,  Sib  James  W.  Colvile,  and  Sir  Edward  Vaughan 

WlIJ-IAMS. 
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iDterest,  and  no  more,  which  the  debtor  possesses  in  the  property  seised,  the  J.  O. 
sale  being  a  sale  by  the  law,  and  not  by  the  Company,  such  Judgment  ^g^ 
creditors  took  the  lands,  subject  to  any  incumbrances,  legal  or  equitable,         *— v^ 

that  they  were  subject  to  in  the  hands  of  the  Company.  Wiokemm 

According  to  the  law  of  New  Brurmnck,  freehold  lands  of  a  debtor,  if  the  rj^^^  ^^^^ 

personal  estate  is  exhausted,  may  be  sold  under  a  fi.  fa.  Bbunswiok 

AND  Canada 

-J  Bailwat  Co. 

In   this  case,  the  appeal   was  brought  from  an  order  of  the        

Supreme  Court  of  New  Brunkinck,  on  its  equity  side,  which 
affirmed  a  preyious  order  of  a  single  Judge  of  that  Court,  refusing 
a  motion  on  behalf  of  the  Appellants  and  other  debenture-holders 
in  The  New  Brunswick  dt  Canada  Railway  Company^  Plainti£fs  in 
the  original  suit,  for  an  injunction  to  restrain  the  Respondents ; 
the  Bailway  company  and  others,  execution  creditors  of  the  Com- 
pany, with  the  Sheriffs,  of  the  counties  of  York  and  CharloUe,  the 
President  and  Company  of  the  S^.  Stephen's  Bank,  the  Defen- 
dants, from  selling,  and,  if  allowed  to  sell,  from  paying  over  the 
proceeds  of  the  sale  of  the  lands  of  the  New  Brunswick  &  Canada 
Railway  to  certain  Judgment  creditors  of  the  Company,  upon 
whose  judgments  executions  had  issued,  and  for  an  order  to 
compel  the  Sheriffs,  on  the  sale  of  such  lands,  if  sold,  to  pay 
over  the  proceeds  to  the  Eeceiver  appointed  by  a  previous  order  of 
the  Supreme  Court  in  a  cause  in  which  the  Appellants  were 
Plaintiffs,  and  the  New  Brv/nstvick  db  Canada  Railway  Company 
Defendants. 

The  facts  were  these : — 

The  8L  Andrew  dt  QuAeo  Railway  Compa/ny  was  incorporated  in 
1836,  by  an  Act  of  the  local  Legislature  of  New  Brunswickf  for 
the  purpose  of  making  a  Railway  from  81.  Andrew's,  in  that  Pro- 
vince, to  QuAec,  in  Canada,  The  shares  in  this  Company  were 
divided  into  two  classes ;  and  those  of  them  which  were  distin- 
guished as  Class  A  shareholders  were,  by  an  Act  of  the  Imperial 
Parliament,  13  &  14  Vict,  c  106,  constituted  a  separate  corpora- 
tion, with  special  property  and  rights. 

The  New  Bmnswick  dt  Canada  Railway  dt  Land  Company 
{Limited),  was  incorporated  under  the  provisions  of  the  Joint  Stock 
Companies  Act,  1856,  with  a  nominal  capital  of  £800,000,  divided 
into  40,000  shares  of  £20  each.  The  memorandum  of  association 
of  the  company  stated  it  to  be  incorporated  for  the  object  of 

Vol.  I.  3  P 
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J.  C.       pari  passUy  one  with  another,  to  their  respective  proportions  of  the 

1865        undertaking,  proceeds  of  sales,  tolls,  calls,  and  sums  of  money, 

WicKHAM     according  to  the  respective  sums  in  such  mortgages  mentioned,  to 

The  New     ^  advanced  by  such  mortgagees  respectively,  and  to  be  repaid 

Bbchswick    the  sums  so  advanced,  with  interest,  without  any  preference,  one 

Railway  Go.  above  another,  by  reason  of  the  priority  of  the  date  of  any  such 

mortgage.    But  the  Bonds  of  the  said  first  issue  of  £200,000  shall 

have  a  prior  claim  to  any  other  Bonds  whatever  which  may  be 
issued,  in  addition  to  the  said  first  series  of  £200,000 :  Provided 
also,  that  nothing  herein  contained  shall  be  held  to  limit  the 
power  of  sale  or  appropriation  by  the  said  Company  of  any  of  the 
lands  of  the  said  Company,  nor  constitute  a  charge  upon  the 
same." 

The  other  Appellants,  also  Debenture-holders,  claimed  to  be  en- 
titled under  similar  instruments. 

None  of  the  Debenture  Bonds  granted  by  the  Company  were 
registered,  in  accordance  with  the  Statute  for  the  Registry  of 
Deeds  and  other  Instruments  (Revised  Statutes  of  New  Brunswick^ 
tit.  XXX.  c  112),  which  (s.  4)  provides  that  "all  conveyances, 
memorials  of  judgments,  or  other  instruments  by  which  any  lands 
may  be  aflfected,  in  law  or  equity,  except  any  lease  for  a  term  not 
exceeding  three  years,  shall  be  registered  at  full  length  in  the 
registry  oflSce  of  the  county  where  the  lands  lie,  and,  if  not  so 
registered,  shall  be  fraudulent  and  void  against  subsequent  pur- 
chasers for  valuable  consideration  whose  conveyances  are  previously 
registered;"  and  every  judgment  so  registered,  or  an  execution 
thereon  delivered  to  the  Sheri£f  to  be  executed,  shall  bind  the 
lands  of  the  persons  against  whom  the  judgment  was  incurred  or 
the  execution  issued. 

The  Respondents,  the  President,  Directors  and  Company  of  the 
8t.  Stephens  Bank  were,  with  others,  execution  creditors  of  the 
Company  for  sums  amounting  in  the  aggregate  to  £12,547 16a.  lOi. 
The  Respondents'  judgments  were  registered  in  the  month  of 
August,  1863,  in  the  counties  of  York  and  Charlotte,  in  Neto 
Brunsunek;  and  writs  of  fieri  faeias  yvete  issued  on  them  respec- 
tively, and  placed  in  the  hands  of  the  Sherififs  of  those  counties. 

By  the  6th  section  of  the  same  Statuie,  tit.  xxx.  c.  113,  freehold 
lands  of  a  debtor  are  saleable  under  a  writ  of  fieri  facias,  when 
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personal  estate,  if  any  can  be  fonnd,  is  exhausted.    In  the  present  J*  C 

case  no  personal  estate  of  the  debtors  could  be  found  in  either  1965 

county,  the  whole  having  been  seized  on  behalf  of  the  Debenture-  Wiokhax 

holders,  and  the  Sheriffs  accordingly  proceeded  to  seize  and  adver-  thb^bw 

tise  for  sale  certain  lands  of  the  company  situate  in  their  respec-    Bbuotwick 

^  *         AMD  Canada 

tive  counties.    The  lands  so  seized  did  not  constitute  any  part  of  Bau^wat  Co. 

the  permanent  way,  and  were  not  in  fact  any  part  of  the  railroad        "^" 

or  works  connected  therewith ;  but,  as  it  appeared,  consisted  of 

lands  which  were  granted  to  the  CJompany  by  the  Government 

of  the  Province,  by  way  of  subvention,  and  which  the  Company 

might  either  have  sold  or  divided  among  its  shareholders. 

On  the  9th  of  May,  1864,  the  bill  was  filed  by  the  Appellant, 

Wickham,  who  claimed  to  be  a  Debenture-holder  of  the  CJompany 

to  the  amount  of  £92,000  sterling,  of  which  £10,000  was  alleged 

to  have  become  payable  on  the  Ist  of  March  previously ;  together 

with  Evan  Thomas  ejid  John  Fidd,  two  other  Debenture-holders  to 

a  large  amount,  against  the  Bespondents,  the  Bail  way  Company ; 

the  President  and  Directors  of  St  Stephen^ 8  Bank,  and  also  four 

other  execution  creditors  of  the  Company.    The  Sheriffs  of  the 

counties  of  Charlotte  and  York  were  also  made  Defendants  to  the 

bill.    The  bill,  after  stating  to  the  effect  hereinbefore  mentioned, 

alleged  that  the  Sheriffs  had  levied  upon  and  advertised  all  the 

lands  of  the  Company  for  sale  under  the  respective  executions  in 

the  months  of  June  and  September  then  next,  and  that  the  Sheriff 

of  the  county  of  York,  upon  being  applied  to  to  pay  the  proceeds 

of  the  land,  when  so  sold  under  the  executions,  into  the  hands  of 

the  Beceiver  (appointed  under  an  order  of  the  Court  made  in 

August,  1863,  in  a  cause  wherein  the  Appellants  were  Plaintiffs, 

and  the  New  Brunaiviek  &  Canada  Railway  &  Land  Company 

(Limited)  were  Defendants,  to  receive  the  proceeds  of  the  sale  of 

the  lands  of  the  Company),  declined  to  pay  the  same  unless  under 

the  order  of  the  Court,  or  to  stay  the  sale  thereof;  and  that  the 

Sheriff  of  Charlotte  had  given  a  nearly  similar  answer,  alleging  in 

addition,  that  in  regard  to  the  proceeds  of  the  sale  of  the  lands 

under  the  executions,  he  should  be  governed  by  circumstances,  and 

either  pay  them  to  the  ^Plaintiffs  in  the  executions,  or  hold  them 

subject  to  the  order  of  the  Court.    The  bill  also  alleged,  that  the 

interest  on  the  Debentures  was  in  arrear  from  the  1st  of  January, 


7Q  OASES  IN  THE  PEIVY  COUNCIL.  [L.  R 

J.  C.       1863,  and  that  the  Debenture-holders  had  no  means  of  obtaining 

1865       payment  of  the  bonds  and  interest  thereon,  except  through  the 

WicKHAM     laiids  80  levied  upon  and  advertised  for  sale,  and  the  other  pro- 

^  ^j,        pcrty  of  the  Company  mortgaged  to  them ;  and  the  bill  prayed, 

BiiuNswicK    that  the  New  Brtmswick  c&  Canada  Railway  &  Land  Company,  the 

Kailway  Co.  Sheriffs  and  Judgment  creditors,  might  be  restrained  from  selling 

the  lands  so  levied  upon  and  advertised  until  the  debentures  wore 

paid ;  or  in  the  event  of  a  sale  being  allowed,  the  Sheriffs  might 

be  restrained  from  paying  over  the  proceeds  of  such  sale  to  the 

Judgment  creditors ;  and  for  an  order  compelling  the  Company, 

the  Sheriffs,  and  the  Judgment  creditors  to  pay  over  the  proceeds 

to  the  Beceiver  so  appointed  as  aforesaid. 

A  motion  was  made  on  notice  before  Mr.  Justice  WHmoi,  one  of 
the  Judges  of  the  Supreme  Court,  for  an  injunction  in  terms 
of  the  prayer  of  the  bill,  who  refused  the  application.  From  the 
order  refusing  the  injunction,  an  appeal  was  brought  to  the  full 
Court,  and  on  the  22nd  of  October,  1864,  the  judgment  of  that 
Court  was  delivered  by  Chief-Justice  Carter,  dismissing  the  appeal 
with  costs.  The  grounds  of  the  judgment  were,  first,  that  the 
Judgment  creditors,  whose  judgments  were  duly  registered,  had 
no  notice  of  the  debentures ;  and,  secondly,  that  the  Debenture- 
holders'  claim,  that  the  Bonds  amounted  to  a  Mortgage  of  the 
proceeds  of  the  lands,  and  that  they  were  in  the  position  of 
equitable  mortgagees  of  the  land  itself,  could  not  be  sustained, 
as  there  was  no  analogy  in  the  circumstances  to  an  equitable 
mortgage.  The  learned  Chief-Justice  then  proceeded  : — **  At 
the  time  when  the  judgments  were  recovered  the  land  became 
legally  charged  and  liable  to  be  sold  as  personal  estate  to 
satisfy  these  judgments.  It  can  only  be  sold  for  that  purpose, 
under  executions  issued  on  these  judgments,  and  when  30  sold  the 
proceeds  must  be  applied  as  the  law  authorizing  the  sale  directs, 
and  equity  cannot,  in  our  opinion,  in  this  case  stop  such  sale  and 
so  prevent  a  party  having  a  charge  by  Statute  from  making  avail- 
able such  lien  in  the  manner  pointed  out  by  the  enactment,  bind- 
ing the  land,  for  the  simple  reason  that  the  party  asking  the 
intervention  has  ho  right,  or  title  to,  or  charge  on  the  land,  and 
so  no  interest  therein.  Nor  can  equity  declare  the  Judgment 
creditors,  or  the  Sheriff,  after  such  a  sale,  trustees  for  the  Deben- 
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ture-holders  and  decree  either  of  them  to  hold  the  proceeds  of  J-  0. 

such  sale  (not  for  the  Judgment  creditors  for  whose  sole  benefit  the  1805 

law  gives  the  charge  and  authorizes  the  sale,  but)  for  the  benefit  Wickhax 

of  parties  setting  out  a  claim  directly  antagonistic.     To  do  so  the^New 

would  be  to  destroy  the  legal  charge  of  the  one  party,,  and  give  to    Brunswick 
1  1  1  1  .  r^  1        1    .  r--    J9  B  AND  Canada 

the  other  a  charge  which  by  their  agreements  they  expressly  BailwayCo, 

stipulated  they  were  not  to  have.  Can  it  be  said  that  in  competi- 
tion  with  the  Judgment  creditors  who  have  perfected  their  title  by 
registry,  execution,  levy,  and  sale,  the  Debenture-holders  have  an 
equal  equity,  they  have  acquired  no  right,  legal  or  equitable,  to 
the  land  itself,  though  very  possibly  a  right  to  proceed  against 
their  debtors  in  personam  upon  a  sale  by  them.  We  would  not, 
however,'  by  any  means  be  understood  as  saying  that  a  Judgment 
creditor  may  take  any  property  whatever  without  regard  to 
equitable  interests.  K  the  title  of  an  equitable  mortgagee  is  com- 
plete, and  so  constitutes  a  lien  or  charge  on  the  land,  it  may  be 
fairly  open  to  argument,  that,  notwithstanding  our  Eegistry  Acts, 
though  the  judgments  operated  as  a  charge,  they  must  be  taken 
as  a  charge  subsequent  to  the  lien  or  charge  before  created  by  a 
perfected  equitable  mortgage.  In  the  view  we  have  taken  of  this 
case  the  question  does  not  arise,  and  we  express  no  opinion  on  it. 
But  to  allow  parties  to  hold  lands  unencumbered  on  the  records 
of  the  county  in  which  they  lie,  and  thus  enable  them  to  obtain 
credit  on  the  strength  of  owning  such  unincumbered  lands,  and 
after  judgments  obtained  and  registered,  to  permit  such  judgments 
to  be  cut  down  by  secret  bonds  of  the  extraordinary  character 
now  put  forward,  and  which  expressly  reserve  the  lands  free  from 
charge,  would,  in  our  opinion,  be  not  only  at  variance  with  the 
whole  policy  of  our  legislation  on  this  subject,  but  with  every 
principle  of  justice  and  equity." 
The  present  appeal  was  brought  from  this  order. 

Sir  Hugh  Cairm,  Q.C.,  and  Mr.  Swanston,  for  the  Appellants  : — 

First,  we  submit  that  the  Debentures  held  by  the  Appellants 
constituted  a  Mortgage  on  aU  the  property  of  the  CJompany.  As 
the  Del)entures  give  the  holders  an  absolute  mortgage  over  all  the 
property  of  the  Company,  the  Company  could  not  give  their  Judg- 
ment creditors  any  greater  interest  in  the  property  than  they  had 
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J.  a  themselves  at  the  date  of  the  judgments,  at  which  time  the  Com- 

1865  pany  had  no  interest  in  its  property  except  subject  to  the  deben- 

WicKBAM  tures,  and  the  Judgment  creditors  can  only  take  what  the  CJompan^r 

TjtE%Ew  ^^  *^®  power  to  charge.    The  true  construction  of  the  clause  in 

Bkunswick    the  debentures  which  provides  that  nothing  therein  contained 
AND  Canada     ,,,,,,,        ^..i  i.i  ..ii_ 

Bailwat  Co.  should  be  held  to  bnut  the  power  of  sale  or  appropnation  by  the 

Ck)mpany  of  any  of  the  lands  of  the  Company  is  plain ;  it  was  in- 
troduce for  the  sole  purpose  of  enabling  the  Company,  as  a  land 
company,  to  effect  sales  of  lands  whenever  they  judged  it  expe- 
dient so  to  do,  without  the  concurrence  of  the  Debenture-holders 
being  required  to  perfect  the  title  of  the  purchaser,  the  right  ol 
the  Debenture-holders  attaching  to  the  proceeds  of  the  sale  in  the 
place  of  the  land  sold.  It  cannot  be  doubted  that  the  true  effect 
of  the  Debentures  is  to  give  the  Debenture-holders  an  absolute 
mortgage  over  all  the  property  of  the  Company,  and  this  is  not 
made  less  absolute  by  the  condition  that  the  Company  might  ex- 
change land  for  money  whenever  it  chose.  The  Debenturee 
amount  to  an  agreement  that  the  Company  should  hold  their  lands 
in  trust  to  sell  them,  when  and  as  they  should  think  expedient, 
and  apply  the  proceeds  of  the  sale  in  payment  of  the  Debenture- 
holders  ;  neither  the  Company  nor  any  Act  of  Parliament  regu- 
lating the  right  of  Judgment  creditors  can  override  this  agreement. 
Under  the  Col.  Stat.,  tit.  xxx  c.  113,  s.  10,  nothing  could  be  sold 
by  the  sheriff  but  the  interest  of  the  debtor,  and  the  interest  of  the 
company  is  an  interest  subject  to  the  agreement  with  the  Debenture- 
holders.  In  Beavan  v.  The  Earl  of  Oxford  (1),  it  was  held  that  a 
Judgment  creditor  was  not  a  purchaser  within  the  meaning  of  the 
Statute,  27  Eliz.  c.  4,  and  had  no  title  to  set  aside  a  voluntary  deed. 
Whitworfh  v.  Oaugain  (2)  was  a  suit  by  an  equitable  Mortgagee 
against  a  Judgment  creditor  of  the  Mortgagor,  who  had  obtained 
possession  of  the  mortgaged  estates  imder  degits,  and  the  Court  held 
that  the  Plaintiff  acquired  a  special  lien  on  the  property,  and  that 
a  judgment  had  relation  to  the  time  it  was  entered  up,  and  did  not 
affect  any  honafide  conveyance  made  before  that  time.  Assuming 
then  that  the  judgments  were  properly  registered,  as  required  by 
the  registration  laws  of  New  Brunswick^  they  would  only  affect 

(1)  6  D.  G.  M.  &  G.  507. 

(2)  1  Ph.  728 ;  S.  C.  3  Hare,  416;  Cr.  &  Ph.  325. 
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property  which  the  debtor  was  lawfully  possessed  of  at  the  date  of       J.  a 
the  judgment,  and  could  not  displace  a  previous  equitable  mort-        1865 
gagee :  Benham  t.  Keane  (1)  ;   Mfre  v. .  MBoweU  (2) ;  where  the    Wi^Im 
authorities  on  this  point  are  all  collected.    Even  if  the  interest  of    thj.'new 
the  company  in  the  lands  was  sold  under  the  Colonial  Statute^  tit.    Bbunbwick 
XXX  c.  113,  s.  6,  such  interest  could  only  be  sold  as  personal  estate,  Railway  Co. 
for,  according  to  the  law  of  New  Brunsunck,  freehold  lands  of  a 
debtor  are  saleable  under  a  fieri  facias  ;  and  as  soon  as  the  lands 
are  converted  into  personalty,  the  right  of  the  Debenture-holders, 
even  if  they  had  none  to  the  land,  when  in  specie    attaches. 
Under  section  10  of  the  same  Staiute  nothing  can  be  sold  but 
the  interest  of  the  debtor,  and  the  interest  of  the  Company  in 
these  lands,  was  an  interest  subject  to  the  agreement  with  the 
Debenture-holders.     If  the  Debenture-holders  have  no  charge  on 
the  lands,  neither  have  the  Judgment  creditors;  for  they  also 
could  only  call  on  the  Sheriffs  to  sell  the  interest  of  the  debtors 
in  land    as  personal  estate.       The  position,  therefore,  of   the 
parties   is  that  the  Debenture-holder   has   an   agreement  with 
the  Company,  by  which  the  Company  is  trustee  of  the  land 
with  power  to  sell  it,  and  must  hold  the  proceeds  as  trustee 
for  the  Debenture-holder,  while  the  Judgment  creditor  has  a 
right  subsequently  acquired,  to  have  the  interest  in  the  com- 
pany in  the  lands  sold,  and  the  piroceeds  paid  to  him.    Each  party 
is,  therefore,  entitled  only  to  receive  the  proceeds,  and  the  Deben- 
ture-holder being  prior  in  time  has  the  priority  in  right. 

Secondly.  There  was  no  necessity  to  register  these  debentures 
as  against  a  Judgment  creditor.  A  judgment  can  only  affect  the 
interest  which  the  debtor  has  in  land :  Bose  v.  Waison,  (3).  Section  4 
of  the  Bevised  Statutes  of  New  BruvMoich,  tit.  xxx.  c.  112,  pro- 
vides that  all  conveyances,  memorials  of  judgments,  or  other  in- 
struments by  which  any  lands  may  be  affected,  shall  be  registered ; 
and  if  not  so  registered,  shall  be  fraudulent  and  void  against  sub- 
sequent purchasers  for  valuable  consideration  whose  conveyances 
are  previously  registered,  and  by  tit.  xli.  c.  161,  s.  7,  a  conveyance 
is  defined  to  mean  any  instrument  by  which  any  freehold,  lease- 
hold estate  or  interest  in  real  estate  may  be  transferred  or  affected. 
Here  registration  is  not  required,  for  a  Judgment  creditor  is  not  a 
(1)  IJ.  &  H.  685.  (2)  9  H.  L.  0.  619.  (3)  10  H.  L.  0. 672. 
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J.  0.       purchaser.    Kotice  does  not  affect  a  Judgment  creditor  claindng 
1865       interest  in  land  by  contract 

WicKHAK        Thg  AUomey-Oeneral  (Sir  B.  Palmer),  and  Mr.  Wiekens,  for  the 

The  New    Respondents : — 
Bbunswick 

n^  ^^^^      These  debentures,  or  mortgage  bonds,  as  they  are  called,  create 

no  charge  on  the  lands  advertised  for  sale  by  the  Sheriffs.     The 

question  as  to  what  interest  the  Debenture-holders  take  in  a  great 
measure  depends  upon  the  construction  of  the  agreement,  the 
Statute,  21  &  22  Vict,  c  154,  carrying  out  that  agreement  and  the 
language  of  the  Debentures.  By  that  Statute  the  "  undertaking  '* 
of  St.  Andrew's  &  Quehec  Railway  Company  was  transferred  to 
the  New  Brvmswick  &  Canada  Railway  &  Land  Company.  The 
word  "undertaking"  is  a  general  expression,  and  its  meaning 
must  be  ascertained  from  the  intention  manifested  in  the  agree- 
ment and  Statute.  All  that  the  Debentures  affect  to  transfer  to 
the  Debenture-holders  is  the  "  undertaking  "  of  the  Company,  and 
the  money  to  arise  from  the  sale  of  the  land,  tolls,  &c. ;  but  these 
words  do  not  give  the  Debenture-holders  or  confer  on  them  any 
legal  title  to  restrain  the  sale  of  the  lands  in  the  hands  of  the 
Sheriff  for  the  Judgment  creditors ;  neither  does  the  proviso  autho- 
rizing them  to  enter  upon  the  undertaking  and  into  the  receipt 
of  the  proceeds  of  the  sales,  give  them  a  charge  upon  the  lands. 
The  case  of  Doe  dem  Wyatt  v.  The  8t,  Helens  &  Runcorn  Gap  Rail- 
way Company  (1)  is  on  all  fours  with  the  present  case.  That  was 
an  action  of  ejectment  brought  by  a  mortgagee  of  the  "  under- 
taking," and,  as  in  this  case,  turned  upon  the  meaning  of  that 
word,  and  the  Court  of  Queen's  Bench  held  that  the  word  "  under- 
taking "  did  not  give  to  the  mortgagee  such  an  interest  as  would 
enable  him  to  maintain  ejectment.  Land  of  a  Railway  company  is 
not  included  in  a  Mortgage  by  the  Company  under  such  a  term, 
and  cannot  pass:  Russell  v.  The  East  Anglian  Railway  Com^ 
pany  (2) ;  Fripp  v.  The  Chard  Railway  Company  (3).  In  equity  a 
covenant  to  settle  on  A.  lands  of  a  certain  yearly  value  without 
mentioning  any  lands  certain,  will  not  create  a  specific  lien :  JFVe- 
moidt  V.  Dedire  (4) ;  Berrington  v.  Eoans  (5).    Even  if  the  deben- 

(1)  2  Q.  B.  Rep.  364.  (4)  1  P.  Wms.  429. 

(2)  3  Mac.  &  Gor.  125.  (5)  3  Y.  &  a  384. 

(3)  11  Hare,  241. 
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iuies  were  effectual  to  create  a  cbaorge  on  land,  they  were  not       J.  0. 
registered  as  required  by  the  law  of  New  Brwnsunek,  Beviaed        1865 
Statutes,  tit.  xxx.  c.  112,  s.  4,  and  on  that  ground  are  inoperative    Wigkhak 
against  the  Bcspondents  as  Judgment  creditors.  The'nbw 

But  there  is  no  precedent  for  such  a  bill  as  this  to  restrain  the  Brinswick 
Sheriffs  selling  the  lands.  In  the  case  of  an  ordinary  Mortgagee  Bailway  Co. 
it  certainly  would  not  lie ;  and  as  to  the  alleged  equitable  right, 
there  is  no  relation  subsisting  between  the  Debenture-holders  and 
the  Judgment  creditors  to  affect  a  trust  in  their  fayour  upon  the 
proceeds  of  sale  of  the  lands.  There  is  no  allegation  in  the  bill 
of  any  equitable  ground  whatever  for  interfering  with  the  ordinary 
remedies  of  the  Bcspondents  as  execution  Creditors  according  to 
the  laws  prevailing  in  New  Brunswick. 

Their  Lordships'  judgment  was  delivered  by 
Lord  Chelmsford  : — 

This  is  an  appeal  from  an  order  made  by  the  Supreme  Coui-t  ^^^^ 
of  Judicature  of  New  Brunswick,  affirming  an  order  made  by  Dee.  22. 
a  single  judge  of  that  Court  refusing  a  motion  for  an  injunc- 
tion  to  restrain  the  Defendants  in  the  suit  fi'om  selling,  and,  if 
allowed  to  sell,  from  paying  over  the  proceeds  of  the  sale  of  lands 
of  the  New  Brunswick  &  Canada  Bailway  <&  Land  Company  to 
certain  Judgment  creditors  of  the  said  Company  upon  whoso 
judgments  executions  had  issued,  and  in  the  event  of  a  sale  to 
restrain  the  Sheriffs  from  paying  over  the  proceeds  of  the  sale  to 
the  Judgment  creditors,  and  to  order  such  proceeds  to  be  paid  over 
to  a  Eeceiver  previously  appointed  on  the  application  of  the 
Plaintiffs. 

The  Plaintiffs  were  the  holders  of  certain  mortgage  deben- 
tures granted  by  the  Company,  and  claimed  under  the  terms  of 
those  debentures  to  have  a  right  to  prevent  the  sale  of  the  lands 
under  the  executions  issued  by  the  Defendants  the  Judgment 
creditors,  or  at  all  events  to  be  entitled  to  the  proceeds  of  such 
sale. 

There  is  no  doubt  upon  principle,  as  well  as  on  the  authority  of 
the  cases  cited  in  the  argument  at  the  Bar,  that  the  right  of  a 
Judgment  creditor  under  an  execution  is  to  take  the  precise 
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J.  0.  interest,  and  no  more,  which  the  debtor  possesses  in  the  property 

1865  seized,  and  consequently  that  such  property  must  be  sold  by  the 

WicKHAx  Sheri£F  with  all  the  charges  and  incumbrances,  legal  and  equitable, 

Thb^New  ^  which  it  was  subject  in  the  hands  of  the  debtor.    In  other 

Bbtjnswick    words,  what  the  debtor  has  power  to  give  is  the  exact  meaisure  of 
AND  Canada  .  . 

Railway  Co.  that  which  the  execution  creditor  has  the  right  to  take.     This 

case,  therefore,  depends  entirely  upon  the  question  what,  as 
between  the  New  Brunsunck  dk  Canada  Bailway  Company  and  the 
Debenture-holders,  was  the  interest  which  the  Company  had  in  the 
lands  taken  in  execution  by  the  Judgment  creditors.  The  title  of 
the  Company  depends  upon  a  private  Act  of  the  Imperial  Legis- 
lature, 21  &  22  Vict  c.  154,  by  which  the  undertaking  of  the 
Si.  Andrews  &  QuAec  Railroad  Company  was  transferred  to  them 
in  pursuance  of  an  agreement  entered  into  between  the  two 
companies  which  is  set  out  in  the  schedule  to  the  Act. 

Under  this  agreement  the  shares  of  a  class  of  shareholders  in 
the  8t.  Ando'ew'a  &  Qiuibee  Company,  called  the  Class  A  Company, 
were  to  be  transferred  to  the  Transferee  Company,  and  the  Class  A 
Company  were  to  be  entitled  to  receive  the  quantity  of  42,670 
acres,  in  addition  to  a  quantity  of  20,630  acres  already  granted  to 
them.  And  the  Transferee  Company  were  to  be  entitled  to 
appropriate  out  of  the  lands  to  be  granted  to  them  16,000  acres  of 
land  in  respect  of  their  Class  A  shares,  and  105,000  acres  in 
respect  of  their  Class  B  shares. 

Both  in  the  agreement  and  in  the  Act  confirming  it  a  marked 
distinction  appears  to  be  made  between  the  undertaking  itself  of 
the  St.  Andrew's  &  Quebec  BaUroad  Company  and  the  lands 
and  other  property  belonging  to  the  Company.  In  the  agreement 
the  companies  mutually  agree  with  each  other  that  the  under- 
taking of  the  St.  Andrews  dk  Quebeo  BaUroad  Company,  and 
the  control  and  management  thereof  (t.e.,  of  the  undertaking), 
"  and  all  the  lands,  goods,  chattels,  and  present  and  future  property 
and  effects,  rights,  and  expectancies  of  the  St.  Andrews  &  Q,uebee 
BaUroad  Company  shall  be  and  are  hereby  transferred  to  the 
Transferee  Company."  And  the  3rd  section  of  the  Act  confirms 
the  agreement  in  these  words :  "  the  transfer  by  the  same  agree- 
ment of  the  said  undertaking  and  of  the  said  lands,  rights,  and 
expectancies  to  the  Company  is  hereby  confirmed,  and  the  same 
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undertaking,  lands,  rights,  and  expectancies  shall  from  and  after       J.  0. 
the  passing  of  thus  Act  be  vested  in  the  Company."    It  will  be        1865 
necessary  to  bear  this  distinction  in  mind  in  determining  what    Wigkhah 
were  the  rights  which  were  acquired  by  the  Appellants  under    rp^^r 
the  terms  of  the  Debentures  issued  by  the  Company.  Bbuhbwick 

The  Company,  it  appears,  was  by  its  constitution  a  land  as  weU  Bailwat  Ca 
as  a  Eailway  company.  Of  course  it  was  essential  to  the  carrying 
out  of  the  objects  of  this  part  of  their  undertaking  that  they 
should  have  the  power  of  dealing  freely  with  the  lands  belonging 
to  them,  and  as  they  were  also  to  be  entitled  to  appropriate  a 
large  quantity  of  these  lands  to  their  shareholders,  that  .they 
should  not  be  restricted  in  the  exercise  of  this  right  of  appro- 
priation« 

The  debentures  which  the  Company  issued  to  the  Appellants 
and  others  seem  to  have  been  framed  with  a  special  view  to  these 
objects. 

The  one  given  to  Mr.  Wickham,  one  of  the  Appellants,  is 
printed  in  the  proceedings  as  a  specimen  of  thom  aU.  It  is 
termed  an  indenture  of  mortgage,  dated  May  29,  1862,  made 
between  the  Company  of  the  one  part,  and  Mr.  Wiekham  of  the 
other  part.  It  recites  the  advance  by  him  of  £1000  to  the 
Company  on  condition  that  they  will  repay  the  same  to  him  on 
the  1st  of  January,  1867,  with  interest  in  the  meantime  at  the 
rate  of  6  per  cent,  per  annum,  by  equal  half-yearly  payments 
on  the  1st  of  July  and  the  Ist  of  January  in  every  year.  It  then 
proceeds :  "  Now  it  is  hereby  witnessed  that  for  securing  the  said 
advance  and  interest,  the  said  Company  hereby  grant  to  the 
said  Henry  Wiekham  Wiekham,  his  executors,  administrators,  and 
assigns,  the  undertaking  of  the  said  New  BrwMwiek  &  Canada 
BaUway  &  La/nd  Company,  and  all  moneys  to  arise  from  the 
sale  of  the  lands  of  the  said  Company  for  the  time  being, 
and  all  future  calls  on  shajeholders  of  the  said  Company,  and 
all  the  tolls  and  sums  of  money  which  shall  become  due  to  the 
said  Company,  including  the  provisional  guarantee,  and  also  all 
engines,  tenders,  passenger  and  other  cars,  and  every  description 
of  rolling-stock,  rails,  sleepers,  goods,  and  chattels,  of  the  said 
Company  whatsoever  or  wheresoever  being,  and  all  the  estate, 
right,  title,  and  interest  of  the  said  Company  in  the  same." 
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J.  0.  It  is  then  declared  that  if  the  Company  fails  in  paying  the  said 

1865  principal  or  interest  moneys  on  the  days  specified  for  payment, 

WicKHAH  Mr.  Wickham  may,  upon  giying  three  months*  notice  to  the 

The'new  Company,  enter  upon  the  receipt  of  the  said  proceeds  of  sales,  tolls, 

Bbdnswick   calls,  and  sums  of  money  which  may  thereafter  become  due  to 
AND  Canada  . 

Railway  Co.  the  said  C!ompany  in  any  manner  &om  or  in  respect  of  the  said 

undertaking,  and  upon  the  absolute  possession  of  the  said  engines, 
tenders,  cars,  rolling-stock,  rails,  sleepers,  goods,  and  chattels  of 
the  said  Company  before  mentioned,  and  the  said  road  and  the 
entire  charge,  control,  and  working  thereof,  and  reimburse  him- 
self thereout  the  sums  due  upon  his  security  and  his  expenses. 
And  the  debenture  closes  with  a  proviso  in  these  terms :  "  Pro- 
yided  also,  that  nothing  herein  contained  shall  be  held  to  limit 
the  power  of  sale  or  appropriation  by  the  said  Company  of  any  of 
the  lands  of  the  said  company,  nor  constitute  a  charge  upon  the 
same." 

It  was  contended  on  the  part  of  the  Appellants  that  these 
Debentures  transferred  to  the  mortgagees  all  the  property  of  the 
Company  without  any  exception ;  for  that  the  undertaking  itself 
being  granted,  the  lands  which  are  a  portion  of  the  undertaking 
must  necessarily  pass  under  that  word.  On  the  other  side,  the 
case  of  Doe  dem.  Myatt  v.  The  8t,  EelerCs  &  Runcorn  Oap 
Railway  Company  (1)  was  cited  to  shew  that  the  mortgage  by 
a  railway  company  of  their  undertaking  did  not  give  the  mort- 
gagee any  title  to  land  so  as  to  enable  him  to  maintain  ejectment. 
That  case  did  not  determine  that  the  conveyance  of  an  under- 
taking by  a  railway  company  would  in  no  case  carry  the  land ; 
but,  as  was  said  by  Mr.  Justice  Coleridge,  "  The  word  is  ambiguous 
and  may  be  construed  as  meaning  the  speculation  generally,  or 
possibly  it  might  be  taken  to  include  the  land  itself." 

Having,  then,  no  certain  and  settled  meaning,  when  this  worJ 
is  used  in  any  conveyance  of  property  by  a  company,  it  must 
be  construed  according  to  the  obvious  intention  of  those  who 
employ  it. 

As  a  guide  to  its  meaning  in  the  debentures  in  question, 
reference  may  again  be  made  to  the  agreement  and  the  Act 
transferring  the  undertaking  to  the  New  Brunswick  &  Canada 
(1)  2  Q.  R  Rep.  364. 
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Company,  and  to  the  manner  in  which  the  undertaking  and  the  J.  0. 

lands  are  in  expression  (at  least)  distinguished  from  each  other.  1865 

Turning  from  them  to  the  debenture  it  will  appear  that  this  Wickhak 

distinction  is  not  only  preserved  but  strengthened.    For  as  if  to  thb\mw 

shew  in  the  clearest  manner  that  the  word  "  undertaking "  was  B«i'n«wick 

^^  AND  Canaha 

not  intended  to  include  the  lands  belonging  to  the  Company,  it  is  Bailway  Co. 
immediately  followed  by  a  grant  of  all  moneys  to  arise  from  the 
sales  of  such  lands.  Now  if  it  was  intended  to  comprehend  the 
lands  themselves  in  the  Mortgage  debentures,  or  if  the  word 
"  undertaking  "  would  ex  vi  termini  contcdn  them,  the  Debenture- 
holders  would  not  only  have  been  entitled  to,  but  would  have  had 
the  complete  control  over,  the  proceeds  of  the  sales  of  lands,  as  the 
Company  could  not  have  sold  without  their  consent,  and  it  would, 
therefore,  have  been  qidte  unnecessary  to  provide  specifically  for 
their  having  the  moneys  to  arise  from  the  sales.  It  ought, 
perhaps,  also  to  be  noticed  that  even  when  provision  is  made  for 
the  default  of  the  Company  by  non-payment  of  the  principal  or 
interest  secured  by  the  debentures,  the  right  of  entry  which  is 
given  to  the  Debenture-holders  is  not  upon  the  lands  themselves, 
but  only  upon  the  receipt  of  proceeds  of  sales.  But  if  any  doubt 
exists  upon  these  terms  of  the  debenture  the  proviso  must  entirely 
remove  it.  It  has  been  already  observed  that  the  company  is  a 
land  company,  whose  very  object  is  to  deal  with  and  dispose  of 
lands,  and  that  it  has  a  right  to  appropriate  portions  of  the&b  lands 
to  its  shareholders.  With  these  operations,  any  interest  in  or 
charge  upon  the  lands  would  materially  interfere.  The  words  of 
the  debenture  are  so  sweeping  and  general  that  it  might  well  be 
supposed  they  would  give  the  mortgagees  the  right  to  every 
description  of  property  belonging  to  the  Company.  Therefore,  to 
prevent  any  misconception,  the  proviso  in  express  and  clear  terms 
says  to  the  Mortgagees,  what  has  been  previously  granted  to  you* 
shall  not  limit  the  power  of  sale  or  appropriation  by  the  Company 
of  any  of  the  lands  of  the  Company,  nor  constitute  a  charge  upon 
the  same.  In  this  view  the  proviso  is  not  inconsistent  with  but 
merely  explanatory  of  what  has  gone  before ;  but^  according  to 
the  Appellants,  the  meaning  of  the  proviso  is,  that  although  all 
the  lands  are  granted  to  the  Debenture-holders,  yet  in  every 
instance  in  which  the  Company  wishes  to  exercise  its  power  of  sale 
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J.  a       or  of  appropriation  the  charge  upon  the  particular  lands  is  to  be 

1865.       withdrawn^  but  to  remain  upon  the  unsold  and  unappropriated 

WiamAM     residue.    It  is  not,  however,  usual  to  treat  the  actual  right  to 

_.    *^^^    lands  as  a  mere  charge  upon  them  ;  and  as  the  power  of  sale  and 

Brunswick    appropriation  extends  to  any  and  all  of  the  lands  of  the  Company, 

Railway  Co.  it  does  seem  unreasonable,  upon  the  Appellant's  construction,  that 

all  the  lands  should  be  given  to  the  mortgagees  as  a  part  of  their 

security,  and  a  power  left  in  the  Company  immediately  to  take 

them  all  away  again.    It  seems  clear  to  their  Lordships  that  the 

lands  not  being  in  terms  granted  by  the  Mortgage  debentures,  the 

proviso  makes  the  intention  of  the  parties  perfectly  clear  that  no 

general  expression  used  in  the  grant  was  intended  to  comprehend 

them,  and  therefore  that  the  Debenture-holders  are  not  entitled  to 

interfere  with  the  sale  of  the  lands  under  the  execution  issued  by 

the  Judgment  creditors. 

But  the  Debenture-holders  insist  that  if  they  cannot  stop  the 
sale  of  the  lands,  they  are  entitled,  under  the  terms  of  their 
debentures,  to  all  the  moneys  arising  from  such  sale.  It  is  quite 
clear,  however,  that  the  sales  contemplated  by  the  grant  are  those 
which  are  to  be  made  by  the  Company  in  the  course  of  their  regular 
operations.  It  was  contended  on  the  part  of  the  Appellants,  that 
the  sale  under  the  execution  would  be  virtually  a  sale  by  the 
Company,  as  the  title  of  the  Judgment  creditors  is  derived  from 
them.  .  But  that  is  not  so.  The  Judgment  cieditors  take  what 
belonged  to  the  Company,  but  do  not  take  under  them ;  and  a  sale 
by  the  Sheriff  under  an  execution  is  a  sale  by  the  law,  and  not  by 
the  Company. 

It  is  clear,  upon  the  whole  case,  that  the  lands  of  the  Company 
did  not  pass  to  the  Mortgagees  under  the  Debentures,  nor  are  they 
entitled  to  the  proceeds  of  the  forced  sales. 

*  Their  Lordships  will,  therefore,  recommend  to  Her  Majesty  that 
the  decree  appealed  from  be  afBrmed,  and  the  appeal  be  dismissed 
with  costs. 

Solicitors  for  the  Appellants :  ChiUon,  Burton,  TeaieSy  dt  Hari. 
Solicitors  for  the  Eespondents:    Bireham,  Dalrymple,  Drake,^ 
dtCo. 
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THE  QUEEN Appellant  ;  J.  c». 

AKD  1865 


WALTER  WATSON  HUGHES  and  )  The  Quekn 

EDWABD  STIRLING j  Respondents,  ^^,^ 

ON  APPEAL  FROM  THE  SUPREME  COURT  OP  THE  PROVINCE  OP    ^^'^^^l^^' 
SOUTH  AUSTRALIA.  1866* 

Crmvn  grants — Leases  under  Colonial  Ad — Sdre  facioM — Record— Supreme 
Court  cf  South  Auetroiia^ 

Leases  granted  by  the  Oovemor  of  South  Australia  under  powers  conferred 
on  him  by  the  Colonial  Act,  21  Vict.  No.  5,  sec.  13,  for  regulating  the  sale 
and  other  disposal  of  waste  lands  belonging  to  the  Crown,  sealed  with  the 
public  seal  of  the  Province,  but  not  enrolled  or  recorded  in  any  Court,  are 
not  in  themselves  Records;  and,  though  bad  on  the  face  of  them,  being 
for  a  larger  quantity  of  land  than  allowed  by  that  Act,  cannot  be  annulled 
or  quashed  by  a  writ  of  Scire  facias. 

Such  writ  is  a  prerogative  judicial  writ,  which  must  be  founded  on  a 
Record,  and  cannot  under  the  constitution  of  the  Supreme  Court  in  South 
Australia  issue  out  of  that  Court. 

The  proper  remedy  for  an  unauthorized  possession  of  lands  of  the  Crown 
in  the  Colony  is  by  an  information  in  Chancery,  or  Writ  of  Intrusion. 

The  case  of  The  Queen  v.  Clarke  (1),  commented  on  and  explained. 

X  HIS  was  an  appeal  against  a  decision  of  the  Supreme  Court  of 
the  Province  of  South  Australia,  making  absolute  a  rule  obtained 
by  the  Bespondents  for  quashing  a  writ  of  Scire  facias  issued  out 
of  that  Court  at  the  suit  of  the  Appellant,  on  the  prosecution  of 
Samuel  MiUsy  whereby  the  Bespondents  were  commanded  to  shew 
cause  why  certain  leases  granted  by  the  Governor  of  the  Colony  of 
Sou^h  Australia  to  the  Bespondents  should  not  be  declared  void. 
The  question  raised  by  the  rule,  though  affecting  the  rights  of  the 
Crown  and  the  validity  of  the  leases,  was  narrowed  in  the  first 
instance,  both  in  the  Court  below  and  on  the  appeal,  to  the  power 
of  the  Supreme  Court  of  South  Australia,  to  issue  the  writ  of  Scire 
fadas  to  annul  grants  or  leases  of  Crown  lands  within  that  Province. 

*  Present : — Lord  Chelubfobd,  Sib  James  W.  Colvile,  and  Sib  Edwabd 
Yaughan  Williams. 

(1)  7  Moore's  P.  C.  Cases,  77. 
YoL.  I.  3  G 
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J.  G.  The  grants  sought  to  be  annulled  were  made  by  twelve  indeoh 

1865       tures  of  lease,  two  of  which  were  dated  on  the  7th  of  September,  and 

Thk  QtTEEN  the  remaming  ten  on  the  22nd  of  October,  1861 ;  and  all  of  which 

HrGHss.     ^^^^  made  between  Her  Majesty  the  Queen,  of  the  first  part,  Sir 

— '       Bichard  Orama  MacDofmell,  Captain-General  and  GoTemor  in 

Chief  of  the  ProYinoe  of  South  Australia^  of  the  second  part,  and 

the  Bespondents  of  the  third  part ;  and  by  such  indentures,  in 

consideration  of  the  respective  rents  thereby  reserved  to  Her 

Majesty,  Her  heirs,  successors,  and  assigns  (being  in  each  case  the 

minimum  rent  of  10«.  per  acre  required  to  be  reserved  by  the  local 

Act  called  the  Wade  Lands  Act,  21  Yict.  No.  5,  sec.  13),  and  of  the 

reservations,  covenants^  and  agreements  to  and  with  Her  Majesty, 

Her  heirs,  successors,  and  assigns,  thereby  made  and  entered 

into,  divers  portions  of  the  waste  lands  of  the  Crown  within  that 

Province  were  expressed  to  be  demised  by  the  Governor,  under 

and  in  pursuance  of  the  powers  and  regulations  of  the  aforesaid 

Act,  to  the  Bespondents,  their  executors,  administrators,  and 

assigns,  for  the  purposes  of  mining,  for  the  respective  tem^  o£ 

fourteen  years  from  the  dates  of  the  indentures,  with  such  right 

of  renewal  as  therein  mentioned. 

These  indentures  were  sealed  with  the  public  seal  of  the  Province, 
and  were  signed  and  executed  in  the  name  and  on  behalf  of  Her 
Majesty  by  the  Governor  of  the  Province,  in  accordance  with 
the  provisions  of  the  before-mentioned  Wade  Lands  Act,  but  were 
not  filed  or  recorded  in  the  Supreme  Court 

It  was  alleged  on  the  part  of  MUh,  the  prosecutor  of  the  writ 
of  Scire  facias,  that  the  indentures  of  lease  or  grant  of  the  7th 
of  September,  1861,  and  the  22nd  of  October,  1861,  did  not 
comply  with  the  provisions  of  the  Waste  Lands  Act  and  the 
regidations  made  in  pursuance  thereof,  and  were  obtained  by  the 
Bespondents  by  false  representations  and  upon  false  suggestions, 
which  were  set  out  in  the  writ  of  Scire  facias,  and  that  the 
indentures  were  not  good  and  valid  grants  of  the  portions  of 
waste  lands  of  the  Crown  purporting  to  be  thereby  demised, 
and  that  the  same  ought,  therefore,  to  be  annulled. 

The  Supreme  Court  of  the  Province  was  established  by  a  Provin- 
cial Act,  17  Vict.  No.  31,  as  a  Court  of  Eecord,  with  all  the  jurisdic- 
tion, within  the  Province  and  its  dependencies,  the  Courts  of  Queen's 
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Bench,  ComiiiDii  Pleas,  and  Exchequer  have  in  EngHand^  and  also       J.  (X 
as  a  Court  of  Oyer  and  Terminer  and  gaol  deliyery,  and  as  a  Court       1865 
of  Equity  in  the  Proyinee  and  its  dependencies,  with  all  the  juris-  j^  Qnxnr 
diction  of  the  Court  of  Chancery.    The  16th  section  of  the  Act     htohm. 
gave  the  Judges  of  the  Supreme  Court  power  to  make  rules  and       — * 
orders  concerning  the  practice  and  procedure  of  the  Court 

No  Act  of  the  Imperial  or  Colonial  Legislature  gaye  the 
GoTemor  of  the  Colony  authority  in  the  matter  of  writs  for  re- 
pealing grants  from  the  Crown,  nor  had  there  been  any  legislation 
in  the  Colony  in  reference  thereto,  nor  was  any  power  given 
in  express  terms  to  the  Supreme  Court  to  issue  writs  of  Scire 
faeia».  Except  the  Supreme  Courts  there  is  no  other  Court 
in  the  Province  of  South  Australia  out  of  which  a  writ  of  Scire 
facias  to  annul  a  Crown  grant  within  the  Province  could  issue. 

On  the  16th  of  September,  1864,  Mitts  presented  a  petition 
to  Sir  Domimck  Daly,  the  then  Grovemor  of  the  Province,  in  which 
it  was  alleged  that  the  several  leases  above  mentioned  ought  not 
to  have  been  granted  to  the  Bespondents,  and  were  contrary  to 
law. 

By  a  warrant  under  the  hand  of  the  Governor,  and  sealed 
with  the  public  seal  of  South  Australia,  bearing  date  the  2nd  of 
March,  1864,  and  directed  to  the  Attorney-General  for  the  Province, 
the  Governor  authorized  and  required  the  Attorney-General  to 
sue  out  in  the  name  of  the  Crown  a  writ  of  Scire  facias,  for  the 
purpose  of  compelling  the  Bespondents,  and  all  other  persons 
claiming  under  them,  to  shew  cause  why  the  indentures  of  lease 
should  not  be  declared  void  and  annuUed. 

In  pursuance  of  the  warrant  and  fiat,  a  writ  of  Scire  facias  was 
on  the  same  day  issued  out  of  the  Supreme  Court,  directed  to  the 
Sheriff^  who,  on  the  28th  of  April,  1864^  made  his  return  to  the 
writ. 

On  the  29th  of  May,  1864,  a  rule  nisi  was  obtained  by  the 
Respondents  for  quashing  the  writ  of  Scire  facias,  on  the  grounds, 
first,  that  the  Supreme  Court  had  no  jurisdiction  to  issue  a  Scire 
facias  for  annulling  a  Crown  grant.  Secondly,  that  there  was  no 
record  in  the  Supreme  Court  of  South  Australia  whereon  to  ground 
such  writ.  Third,  that  it  did  not  appear  by  the  records  of  the 
Supreme  Court  that  the  authority  of  Her  Majesty's  Attorney* 

3         Q  2 
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J.  a       General  in  the  Colony  had  been  obtained  prior  to  the  issuing  of 

1865       such  writ.     Fourth,  that  the  writ  did  not  sufficiently  disclose 

*£hm  QuiEK  *^**  ^^^  prosecutor  was  a  party  damnified.    Fifth,  that  the  writ 

^  ^-         did  not  set  forth  any  record  for  annulling  of  which  it  had  been 

issued ;  and  sixth,  that  the  writ  was  wrongly  tested. 

On  the  29th  of  August,  1864,  the  Supreme  Court  gave  judg- 
ment on  this  rule  in  favour  of  the  Bespondents.  Two  of  the 
Judges  (Mr.  Justice  Gwynne  and  Mr.  Justice  BootKby)  being  of 
opinion  that,  as  there  was  no  record  to  ground  the  proceedings, 
tbe  writ  must  be  quashed :  the  Chief  Justice  (The  Hon.  Richard 
Davies  Hanson)  dissented,  holding  that  grants  from  the  Crown 
in  the  Colony,  under  the  public  seal  of  the  Colony,  were  records ; 
whereupon  the  rule  was  made  absolute. 

From  this  judgment  the  present  appeal  was  brought.  It  was 
assumed  for  the  purposes  of  the  appeal  tbat  the  leases  in  question 
were  void,  being  for  quantities  of  land  exceeding  eighty  acres, 
the  limit  named  in  the  13th  section  of  the  Waste  Lands  Act, 
21  Vict.  No.  5. 

Sir  Huffh  Cairns,  Q.C.,  Mr.  Mdlish,  Q.C.,  and  Mr.  0.  W.  Mounsey, 
for  the  Appellant. 

This  is  a  question  of  the  utmost  importance  regarding  the 
interests  of  the  Crown  and  the  inhabitants  of  the  Colony. 
Though  in  form  it  relates  to  the  jurisdiction  of  the  Supreme  Court, 
in  substance,  it  affects  durably  the  interests  of  the  Crown  as 
well  as  the  interests  and  the  individual  rights  of  the  subject; 
for  if  the  right  of  Scire  faeias,  enjoyed  and  exercised  as  a  preroga- 
tive by  the  Crown  from  the  very  earliest  times,  and  still  subsist- 
ing in  full  vigour,  can  be  taken  away,  not  by  direct  legislation, 
but  indirectly,  this  branch  of  the  prerogative,  intended  as  much 
for  the  protection  of  public  interests  as  individual  rights,  and 
which  in  many  cases  affords  the  only  remedy  either  for  the  Crown 
or  the  subject,  becomes  a  dead  letter  as  far  as  Her  Majesty's 
Colonies  are  concerned.  Now,  the  property  in  the  waste  lands 
comprised  in  the  indentures  of  lease  was  at  their  date  vested  in 
the  Crown.  There  is  no  doubt  of  that.  The  leases  were  executed 
by  the  Governor  in  the  name  and  on  behalf  of  Her  Majesty,  in  pur- 
suance of  and  accordance  with  the  provisions  of  the  Waste  Lands 


VOL.  L]  CASES  IN  THE  PRIVY  COUNCIL.  83 

Ad,  21  Vict.  No.  5.    They  were  sealed  with  the  pubUc  seal  of  the       J.  O. 
Province,  which  is  equivalent  to  the  Great  Seal,  and  being  grants       1865 
of  the  Crown  were  to  all  intents  and  purposes  Eecords  sufficient  xm  Quedt 
to  found  thereon  the  writ  of  Scire  facias.      There  is  no  pro-     hu^hhl 

vision  in  the  Waste  Lands  Act,  or  by  the  rules  of  the  Supreme        

Court,  which  required  the  enrolment  of  the  grants;  nor  is 
such  enrolment,  in  the  circumstances,  necessary  to  give  the 
Supreme  Court  authority  to  issue  the  writ  of  Scire  famasy 
which  is  the  proper,  and  only  remedy,  for  setting  such  leases 
aside :  4  Inst.  72 ;  Rex  v.  Sir  Oliver  BuUer  (1).  The  Queen 
has  by  common  law,  jure  regio,  an  undoubted  right  to  procee<l 
by  Scire  fadaSy  if  she  has  been  deceived  in  Her  grant,  or  if 
Her  subjects  have  been  prejudiced  thereby:  4  Inst.  88; 
Magdalen  College  Case  (2) ;  Bynner  v.  The  Queen  (3).  The  case 
of  The  Queen  v.  Clarke  (4)  is  precisely  in  point.  There  a  grant 
similar  to  these  made  by  the  Governor  of  the  Colony  of  New 
Zealand,  which  exceeded,  as  we  allege  here,  the  amount  of  land 
prescribed  by  the  Local  Ordinance,  was  upon  a  Scire  facias  held 
void,  and  such  decision  was  confirmed  by  this  Court.  Here  the 
writ  was  duly  authorized  by  the  only  Court  out  of  which  it  could 
issue  on  the  fiat  of  the  Attorney-General,  and  we  submit  that 
the  grounds  stated  for  making  absolute  the  rule  for  quashing 
the  writ  were  insufficient  to  support  such  a  rule. 

The  Attorney-General  (Sir  R.  Palmer),  Mr.  Rdt,  Q.C.,  and  Mr. 
Macnamara,  for  the  Respondents. 

The  writ  of  Scire  facias  is  wholly  inapplicable  to  the  laws  and 
constitution  of  the  Colony.  There  is  no  Officer  or  Court  in  the 
Colony  having  jurisdiction  to  issue  such  a  writ.  It  is  a  judicial 
and  high  prerogative  writ,  and  cannot  be  granted  but  upon  a 
Eecord.  Bac.  Abr.  tit  Sci.fa.  (A),  2  Inst.,  470.  2  Wm.'s  Saund., 
p.  71,  note  (4).  Forster  on  Scire  Facias,  2.  Grants  of  Crown  lands 
in  the  Colonies  are  not  Eecords,  they  are  not  Patents,  nor  are  they 
proceedings  of  a  Court  of  Record,  or  enrolled,  which  is  necessary 
to  constitute  them  Records.  Com.  Dig.  tit.  Eecord  (A) ;  lb.  tit. 
Patent  (F  7) ;  Eindmarsh  on  Patents,  p.  37-9 ;  3  Inst.  71.    Crown 

(1)  3  Lev.  220.  (3)  9  Q.  B.  523,  529. 

(2)  11  Co.  Rep.  75*  (4)  7  Moore's  P.  C.  Cases,  77. 
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J.  Oi       grants'  of  land  can  only  be  made  by  Letters  Patent  under  the 

1865       Great  Seal,  which  are  Beoords  without  further  proof,  being  enrolled 

Tm  Qckcn  in  the  High  Court  of  Chancery,  from  whence  they  issue :  Co.  LiU, 

UmBm     ^^>  ^^^'  ^^^'  *^*-  Prer(^-  (0);  P^^  E.  31,  note  c.  (4th  ed.); 

2  Bla.  Comm.  346;  Doc.  &  Stud.  B.  I.  dial.  8;  Chiiif/  on  Pre- 

rog.  331.  The  leases  here  were  not  grants  at  all,  they  are  only 
•statutory  assurances,  made  by  the  Governor  in  execution  of  the 
powers  conferred  on  him  by  the  Waste  Lands  Ad,  in  the  name 
but  not  on  behalf  of  the  Sovereign,  as  if  by  Letters  Patent 
enrolled;  grants  they  cannot  be,  but  they  may  be  of  the  same 
nature  as  leases  granted  here  by  the  office  of  Woods  and  Forests. 
The  seal  of  the  Governor  is  not  equivalent  to  the  Great  Seal ;  he 
has  no  Sovereign  authority,  and  an  act  done  by  him  unauthorized 
by  his  commission  is  void :  Ccimeron  v.  Ki/te  (1).  In  the  making 
of  the  leases  he  could  only  act  under  the  authority  of  the  Colonial 
Act. 

In  our  Colonies,  questions  regarding  the  title  to  lands  are  to  be 
decided,  in  the  first  instance,  by  the  Court  of  local  judicature,  from 
whence  an  appeal  lies  to  Her  Majesty  in  Council :  AU&mey-Creneral 
v.  Stewart  (2).  This  must  be  done  in  the  ordinary  mode  of  pro- 
cedure ;  there  is  no  instance  of  such  a  proceeding  as  this  in  the 
Colonies.  The  case  of  Ths  Queen  v.  Clarke  (3)  does  not  apply ;  it 
was  heard  ex  parte^  and  the  right  of  the  Governor  <rf  New  Zealand 
to  make  grants  at  all  of  waste  land  was  not  questioned,  though 
the  particular  grant  in  question  was  held  bad  for  excess ;  that  was 
the  point  determined,  and  no  reference  was  made,  or  required  to 
be  made,  to  the  irregularity  of  the  proceeding  by  Scire  facias. 
There  is  no  authority  or  machinery  in  the  Supreme  Court  for  the 
issuing  of  a  writ  of  Set.  fa. 

There  were  other  remedies  to  which  resort  might  have  been 
had;  the  parties  might  have  proceeded  by  Bill  in  equity,  to  set 
aside  the  grants  as  unduly  obtained :  Sawyer  y.  Vernon  (4) ;  Attorney'- 
General  v.  Chambers  (5) ;  Alcock  v.  Cooke  (6) ;  or,  as  in  the  case 
of  a  grant  under  the  Duchy  Seal  of  Lancaster,  of  a  manor  with 
certain  rights,  where  the  question  was  raised  in  an  action  of 

(1)  3  Knapp's  P.  C.  Cases,  332.  (4)  1  Vem.  370. 

(2)  2  Mer.  143.  (5)  4  D.  M.  &  G.  206* 
(8)  7  Moore*8  P.  C.  Casesj  77.                   (6)  5  Bing.  840* 
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troyer;  or  by  information  of  intrafiion,  Chaimenl  Opinions^  J.  C 
vol.  i^  p.  160,  where  the  very  case  is  put,  of  error  on  the  face  I8e5 
of  the  grant ;  or  by  writ  of  intrusion,  ChiUy  on  Prerog.,  332-3.  tbb  Qusmr 

But  the  writ  itself  was  inyalidi  being  tested  in  the  name  HronnL 
of  the  Chief  Justice  of  the  Supreme  Court,  that  Court  having  no  — 
authority  to  issue  the  writ.  The  trial  of  the  question  at  issue  in 
this  case  would  put  the  Bespondents  under  great  and  very  unfair 
advantages,  and  neither  the  Crown  nor  any  one  entitled  to  impeach 
the  indentures  of  lease,  are  without  remedy,  although  there  is  no 
jurisdiction  in  the  Colony  to  issue  the  writ  of  Sei.fa. 

LoBD  Chelmsford: — 

This  is  an  appeal  against  a  rule  of  the  Supreme  Court  of  the        }^ 
Province  of  South  Avatralia^  making  absolute  a  rule  of  the  same      F^,  l. 
Court  obtained  by  the  Bespondents  for  quashing  a  writ  of  Seire 
/(UHoa,  issued  for  the  purpose  of  revoking  certain  leases  of  Crown 
lands  granted  by  the  Gbvemor  of  the  Province  to  the  Bespondents. 

The  question  raised  by  the  rule,  and  to  be  decided  upon  the 
appeal,  is  whether  the  Supreme  Court  <tf  South  Australia  had 
jurisdiction  to  proceed  by  writ  ot  Seire  faaias  to  annul  grants  or 
leases  of  Crown  lands  within  the  Province. 

The  writ  of  Scire  faetae  to  repeal  or  revoke  grants  or  charters  of 
the  Crown  is  a  prerogative  judicial  writ  which,  according  to  all 
the  authorities,  must  be  founded  upon  a  Becord.  These  Crown 
grants  and  charters  under  the  Great  Seal  are  always  sealed  in  the 
Petty  Bag  Office,  which  is  on  the  Conunon  Law  side  of  the  Court 
of  Chancery,  and  become  Becords  there.  Whether  grants  would 
be  Becords  by  the  mere  act  of  sealing  without  enrolment  in  the 
Court,  it  is  unnecessary  to  consider,  because  in  point  of  fact  such 
grants  are  invariably  enrolled.  They  are  then  at  all  events  brought 
within  the  definition  of  a  Becord  given  in  Com.  Dig.,  tit.  Becord 
(A),  upon  the  authority  of  Co.  lAtt.  260a,  viz.,  "  A  memorial  of  an 
act  or  proceeding  of  a  Court  of  Becord  proceeding  according  to 
the  course  of  the  common  law,  entered  on  parchment  for  the  pre- 
servation of  it.**  All  Charters  or  grants  of  the  Crown  may  be 
repealed  or  revoked  when  they  are  contrary  to  law,  or  uncertain, 
or  injurious  to  the  rights  and  interests  of  third  persons,  and  the 
appropriate  process  for  the  purpose  is  by  writ  of  Scire  faciae.    And 
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J.  a       if  the  grazit  or  Chaxter  is  to  the  prejudiee  of  any  persoiH  be  is 

1866       entitled  as  o^  right  to  the  protection  of  this  prerogatiire  remedy. 

The  Quexm  I?or,  as  was  said  by  Chief  Justice  Jervis^  in  the  case  of  The  Eaaiem 

HcttHK.     Archipdoyo  Oompcuny  v.  The  Queen  (1),  "  T6  every  Crown  grant 

'"^       there  is  annexed  by  the  common  law  an  implied  condition  that  it 

may  be  repealed  by  Scire  fa/nas  by  the  Crown,  or  by  a  subject 

grieyei  using  the  prerogative  of  the  Crown  upon  the  fiat  of  the 

Attomey-GreneraL" 

This  being  the  long-settled  and  well-known  ruk  of  proceeding 
with  respect  to  Crown  grants  in  this  country,  the  question  to  be 
determined  is  whether  grants  and  leases  of  Crown  lands  in  £huth 
Auetralia  are  of  such  an  analogous  character  and  description  as  to 
b(3  necessarily  subject  to  the  same  remedial  process  of  Scire  faciai 
for  their  repeal. 

The  first  thing  to  be  conadered  is  the  constitution  of  the 
Supreme  Court  in  the  Province.  This  was  settled  by  a  ©olonial  Act, 
17  Vict.,  No.  31, 1856,  intituled,  **  An  Act  to  consolidate  the  several 
Ordinances  relating  to  the  establishment  of  the  Supreme  Court  of 
the  Province  of  South  Australia'*  By  the  7th  section  of  that  Act> 
tJie  Court  is  constituted  a  Court  of  Becord,  and  is  to  have  oogni* 
zance  of  all  pleas,  civil,  criminal,  and  mixed,  and  jurisdiction  in 
all  cases  whatsoever,  as  fully  and  amply  in  the  Province  and  its 
dependencies  as  Her  Majesty's  Courts  of  King's  Bench,  CommoB 
Pleas^  and  Exchequer  at  WestrainsteVy  or  either  of  them,  lawfully 
have  or  hath  in  England.  And  by  the  8th  section,  it  is  enacted 
^'that  the  Supreme  Court  shall  be  a  Court  of  Equity  in  this 
Province  and  its  dependencies,  and  shall  have  power  and  authority 
to  administer  justice,  and  to  exercise  and  perform  all  such  acts, 
matters,  and  things  necessary  for  the  due  execution  of  such  equit' 
able  jurisdiction  as  the  Lord  High  Chancellor  of  Great  Britain 
can  or  lawfully  may  within  the  realm  of  England ;  and  all  such 
acts,  matters,  and  things  as  lawfully  can  or  may  be  done  by  the 
said  Xiord  High  Chancellor  within  the  realm  of  England  in  the 
exercise  of  the  jurisdiction  to  him  belonging."  The  16th  section 
gives  the  Judges  of  the  Supreme  Court  power  to  make  and  practice 
(probably  a  misprint  for  *'  frame ")  general  rules  and  orders 
**  touching  and  concerning  the  time  anfl  practice  of  holding  the 

(1)  2  E.  &  a  94. 
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Gonrtfl,  the  forms  and  xnanneiB  of  proceeding,  and  the  practice  and       J.  C. 
pleading  upon  all  indictments,  informations,  actions,  suits  and        1866 
other  matters  to  be  brought  therein."    Whether,  under  the  powers  thb  Qukkv 
conferred  by  this  section,  it  would  haye  been  competent  to  the     hcohks. 

Judges  to  have  made  a  rule  for  "  the  form  and  manner  of  proceed-        

ing  "  in  suits  to  revoke  grants  of  Crown  lands,  and  to  have  ordered 
that  the  remedy  by  Scire  facias  should  be  aj^licable  to  such  cases, 
it  is  unnecessary  to  consider.  They  have  not  done  so.  They  have 
promulgated  a  rule  as  to  the  teste  of  writs  of  Scire  facias,  but  as 
that  process  is  applicable  to  other  objects  besides  the  grants  of 
Crown  lands  (such  as  recc^nizances  and  judgments),  the  right  to 
use  it  in  order  to  annul  the  leases  in  question  must  depend  upon 
whether  the  grants  are  of  the  peculiar  nature  and  character  to 
render  them  a  proper  foundation  for  this  particular  remedy. 

The  leases  were  granted  by  the  Governor  under  the  powers 
conferred  upon  him  by  a  Colonial  Act,  21  Vict.  No.  5,  of  1857, 
intituled  *^  An  Act  for  regulating  the  sale  and  other  disposal  of 
waste  lands  belonging'  to  the  Crown  in  South  Australia.'*  By 
the  first  section  of  this  Act,  "  All  the  waste  lands  of  the  Crown 
within  the  Province  are  to  be  disposed  of  in  the  manner  and 
according  to  the  regulations  therein  provided,  and  not  otherwise." 
The  absolute  sale  of  these  lands  is  provided  for  by  the  5th  section 
in  these  terms,  *'  Under  and  subject  to  the  various  provisions  and 
regulations  hereinafter  contained,  the  Governor  is  hereby  autho- 
rized and  required,  in  the  name  and  on  the  behalf  of  Her  l^Iajesty, 
to  convey  and  alienate  in  fee  simple,  or  for  any  less  estate  or 
interest,  to  the  purchaser  or  purchasers  thereof  any  waste  lands 
of  the  Crown  in  the  said  Province,  which  conveyances  and 
alienations  shall  be  made  in  such  forms  as  shall,  from  time  to 
time,  be  deemed  expedient  by  the  Governor  with  the  consent  of 
the  Executive  Coundl,  and  shall  be  sealed  with  the  public  seal  of 
the  said  Province." 

There  can  be  no  doubt  that  under  the  words,  **  in  fee  simple  or 
for  any  less  estate  or  interest,"  in  this  section,  the  Governor 
might  have  granted  leases  of  the  Crown  lands  ^  in  the  name  and 
on  the  behalf  of  Her  Majesty."  But  the  leases  in  question  were 
made  by  the  Governor  himself  under  the  authority  of  the  13th 
section  of  the  Act,  which  enacts  that  "  it  shall  be  lawful  for  the 
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J.  d       Governor  to  demise  for  the  purposes  of  miiimg  for  any  metal  or 

1866       mineral  (excepting  gold)  to  any  person  applying  for  the  some,  any 

Tms  QuEMT  portion  of  the  waste  haxds  of  the  Crown  within  the  said  Province, 

HtoHn.     ^^*  exceeding  eighty  acres,  for  any  period  not  exceeding  fourteen 

years,  at  an  annual  rent  of  10«.  per  acre,  Ac. ;  subject  to  such 

regulations  for  the  granting  of  such  leases,  and  for  the  workijig 
and  resumption  of  the  same,  as  may,  &om  time  to  time,  be  in  that 
respect  made  by  the  Governor  with  the  advice  and  consent  of  the 
Executive  Council."  The  leases  described  in  this  section  are  not 
required  to  be  under  the  Provincial  seal ;  and  although  the  leasee 
in  question  were  so  sealed,  the  authority  woidd  probably  have  been 
as  strictly  pursued  if  they  had  been  executed  under  the  private 
seal  of  the  Governor. 

It  may  be  assumed  for  the  purposes  of  the  present  case  that 
these  leases  are  void,  being  of  quantities  of  lands  exceeding  eighty 
acres;  and  the  Appellant  insists  that  the  remedy  by  Scire  facias 
is  not  only  the  proper,  but  the  only  remedy  for  setting  them 
aside. 

It  was  contended,  in  the  first  place,  that  these  leases  were 
virtually  Becords.  That  the  Governor  was  entrusted  with  all  the 
ministerial  duties  of  putting  the  Provincial  seal  (the  Queen's 
seal  of  the  Province)  to  grants  of  Crown  lands.  That  the  Supremo 
Court  besides  being  a  Court  of  Becord  is  also  a  Court  of  Equity, 
and  can  perform  "  all  such  acts,  matters,  and  things  as  lawftdly 
can  or  may  be  done  by  the  Lord  High  Chancellor  within  the 
realm  of  Enffland,  in  the  exercise  of  the  jurisdiction  to  him 
belonging." 

The  meaning  of  this  argument  seems  to  be  that  all  the 
machinery  existed  in  the  Province  for  placing  grants  of  Crown 
lands  on  the  same  footing  with  those  in  this  coimtry,  both  in 
their  original  creation,  and  for  constituting  them  a  Eecord,  But 
it  was  not  pretended  that  any  enrolment  of  them  had  takea 
place,  and  it,  therefore,  became  necessary  for  the  Appellant  to 
insist  that  the  leases  were  in  themselves  Beoords.  With  this  view 
it  was  asserted  that  every  grant  under  the  Great  Seal  is  ipso  fada 
a  Becord,  and  that  the  seal  of  the  Province,  which  was  entrusted 
to  the  Governor  by  the  Queen's  commission  for  the  purpose 
of  making  grants  in  Her  Majesty's  name,  is  equivalent  to  the 
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Great  Seal.    Assuming  this  to  be  the  case,  it  would  adyanoe  the       X  c. 
argument  a  very  short  way,  unless  it  could  be  established  that        1866 
the  mere  affixing  the  seal  to  an  instrument  by  the  Governor  at   thb  Qdskv 
once  made  it  a  Becord.    But  a  Becord  (to  recur  to  the  definition  of     huqhm. 

it  given  in  Comyn's  Digest)  must  be  "  A  memorial  of  an  act  or       

proceeding  of  a  Court  of  Record/'  and  when  it  is  asserted  that 
when  the  seal  of  the  Province  is  affixed  to  a  lease  by  the  Gover- 
nor it  becomes  a  Becord,  it  may  not  unreasonably  be  asked,  a 
Record  of  what  Court?  It  must  be  borne  in  mind  that  the 
Governor  in  granting  these  leases  was  not  exercising  any  dele- 
gated authority  from  the  Crown,  but  a  mere  statutory  power 
conferred  upon  him  to  demise  in  his  own  name. 

But  it  was  contended  that,  if  these  leases  were  not  Records,  and, 
consequently  not  in  every  respect  assimilated  to  royal  grants,  yet 
that  form  must  yield  to  substance ;  and  when  grants  of  Crown 
lands  were  introduced  into  Sotdh  AudraUa^  they  were  necessarily 
accompanied  with  aU  their  incidents,  one  of  which  is  the  right  of  a 
subject  who  receives  prejudice  from  them  to  invoke  the  aid  of  the 
writ  of  Scire  facias  for  their  repeal.  And  that  if  persons  injured 
by  these  grants  were  debarred  from  this  mode  of  proceeding,  they 
would  be  remediless.  To  this  it  was  correctly  answered  that  the 
question  of  the  power  of  a  Court  to  proceed  in  a  particular  course 
of  administering  justice,  was  one  of  substance  and  not  merely 
of  form.  And  that,  however  convenient  or  necessary  a  mode 
of  proceeding  for  the  redress  of  certain  wrongs  might  be,  that 
consideration  alone  would  not  confer  jurisdiction  on  the  Court  to 
sanction  its  introduction. 

But  it  was  further  argued  on  the  part  of  the  Respondents  that, 
even  if  Scire  facias  does  not  lie  in  this  case,  the  Appellant  will  not 
be  without  remedy,  as  the  leases  may  be  impeached  either  by 
a  writ  of  intrusion,  or  an  information  in  Chancery.  It  was  denied 
by  the  Appellant  that  these  remedies  existed ;  but  it  was  said 
that,  even  if  they  did,  they  were  inefficacious,  as  a  subject  has  not 
a  right  to  them  ex  dAUo  juBtiiise,  as  he  has  to  a  writ  of  Scire 
facias.  But  assuming  this  to  be  correct^  it  would  furnish  no 
ground  for  the  unauthorized  introduction  of  a  remedy  to  meet 
a  particular  occasion. 

There  can  be  no  doubt^  however^  that  the  other  modes  of  pro- 
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J.O.        ceeding  pointed  out  by  the  Eespondents  are  applicable  to  the 

1866        grant  of  the  leases  in  question.    The  writ  of  intrusion  lies  in 

The  Que<n   every  case  in  which  a  trespass  is  committed  on  the  lands  of  the 

HroHss.      Crown,  or  a  person  enters  on  the  same  without  title.     And  the 

information  in  Chancery  may  be  used  to  assert  the  Crown's  right 

to  property,  as  it  was  in  the  case  of  the  Attomey-Oeneral  t. 
Chambera  (1),  upon  a  question  of  the  right  of  the  Crown  to  the 
shore  between  high  and  low  water  mark. 

In  the  present  case  a  statutory  power  is  given  to  the  Governor 
to  be  exercised  over  the  Crown  lands.  This  power  must  be 
strictly  pursued.  The  leases  which  he  is  authorized  to  make  are 
limited  to  the  extent  of  eighty  acres.  This  quantity  is  said  to  be 
exceeded  in  the  leases  in  question ;  if  so,  they  are  altogether  voi-i, 
and  the  lessees  are  intruders  upon  the  lands.  The  remedies  which 
have  just  been  adverted  to  are,  therefore,  strictly  applicable  to  the 
Eespondents*  unauthorized  possession  of  the  lands  of  the  Crown. 

In  the  argument  for  the  Appellant,  the  case  of  the  Qtieen  v. 
Clarke  (2)  was  relied  upon.  That  was  a  proceeding  in  Scire  facias  to 
annul  a  grant  of  Crown  lands  in  New  Zealand,  where  the  Judicial 
Committee  upon  appeal  recommended  that  judgment  should  be 
entered  for  the  Crown.  This,  it  was  insisted,  is  an  express  decision 
that  Scire  facias  will  lie  although  there  is  no  Becord.  In  the  judg- 
ment of  the  learned  Chief  Justice  of  the  Supreme  Court  the  case  is 
treated  as  a  conclusive  authority  in  favour  of  the  promoters  of  the 
Scire  facias.  But  it  appears  to  their  Lordships  that  it  cannot 
properly  be  regarded  as  a  determination  of  the  question.  From 
the  beginning  to  the  end  of  that  case  there  was  nothing  to  raise 
any  doubt  as  to  the  propriety  of  the  proceeding  by  Scire  facias. 
No  objection  was  taken  to  it  in  the  Colony.  Not  the  slightest 
suggestion  was  offered  upon  the  subject  in  the  course  of  the  argu- 
ment upon  the  appeal.  The  hearing  before  the  Judicial  Com- 
mittee was  ex  parte,  the  Bespondent  not  having  appeared,  and  the 
attention  of  their  Lordships  was  not  in  any  way  called  to  the 
irregularity  of  the  proceeding  in  the  validity  of  which  they  are 
supposed  by  their  silence  to  have  acquiesced.  Even  if  the  point 
occurred  to  their  own  minds,  they  might  very  fairly  have  inferred 
from  the  absence  of  all  objection  in  the  Supreme  Court  of  New 
(1)  4  D.  G.  M.  &  G.  20C.  (2)  7  Moore's  P.  C.  Cases,  77. 
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Zealand  that  the  proceeding  by  Scire  facias  to  annul  grants  of        J.C. 
Crown  lands  was  proper  in  that  Colony,  either  from  the  grants        1866 
being  made  Records  of  the  Court  or  from  the  Judges  having  power  Th«  Quekn 
to  make  rules  as  to  the  form  and  manner  of  proceeding,  and     huohu. 

having  authorized  the  process  of  Scire  facias  in  the  case  of  Crown       

grants. 

The  presumption  arisihg  from  the  clause  in  the  Act,  1859, 
No.  18,  authorizing  the  Governor  to  grant  letters  of  registration  for 
inventions,  which  expressly  makes  them  liable  to  be  repealed  by 
writ  of  Scire  facia^y  is  unfavourable  to  the  Appellant's  argument. 
It  may  not  unreasonably  be  supposed,  that  the  Legislature  never 
contemplated  that  grants  or  leases  of  waste  lands  would  be  made 
improvidently  by  the  Governor,  and  would  require  to  be  recalled. 
But  grants  of  monopolies  to  exercise  inventions  were  likely  to  be 
occasionally  prejudicial  to  private  interests,  and,  therefore,  it  was 
thought  expedient  to  give  the  subject  the  protection  of  this  pre- 
rogative remedy. 

If  from  the  experience  of  the  present  case  it  should  be  thought 
desirable  that  the  writ  of  Scire  facias  should  be  made  available  for 
the  repeal  of  Crown  grants,  the  Judges  appear  to  have  the  power, 
under  the  Provincial  Act  "for  consolidating  the  several  Ordi- 
nances relating  to  the  establishment  of  the  Supreme  Court,"  to 
promulgate  a  rule  that  the  form  and  manner  of  proceeding  in 
these  cases  may  be  by  Scire  facias.  Or  if  there  be  any  doubt  of  the 
sufficiency  of  such  a  rule,  the  remedy  may,  as  in  the  case  of  letters 
of  registration  for  inventions,  be  given  by  the  Legislature.  All 
difficulty  for  the  future  will  thus  be  removed. 

Their  Lordships  being  of  opinion  that  the  rule  granted  by  the 
Supreme  Court  for  quashing  the  writ  of  Scire  facias  was  rightly 
made  absolute,  will  recommend  to  Her  Majesty  that  the  appeal 
against  it  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Oray  &  Mounsey. 
Solicitors  for  the  Respondents :  Torr,  Janeway  &  TagarL 
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P.  o»  IN  THE  MATTER  OF  THE  JERSEY  JURATS. 
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Jan.  17, 18.  ON  PETITION  FROM  THE  ISLAND  OP  JEESEY. 

Constitution  of  the  BoyaL  Court  of  Jersey — Prerogative  of  the  Crown — Resignation 
of  Jurats — New  elections. 

By  the  oonstitution  and  law  of  the  Island  of  Jersey,  the  Bpyal  Court  is 
composed  of  a  Bailiff  and  twelve  Jurats,  and  upon  the  voluntary  resignatiou 
of  a  Jurat  it  is  the  prerogative  of  the  Crown  to  permit  such  resignation,  and 
to  aathorize  a  new  election  to  fill  up  the  vacancy  so  occasioned. 

Seous,  on  a  vacancy  occaaioned  by  the  death  of  a  Jurat,  when  the  Bqyal 
Court  have  power  alone  to  order  a  new  election. 

The  States  of  Jersey  passed  two  Actes  accepting  the  resignation  of  two 
Jurats  on  the  ground  of  their  length  of  service  and  inability  to  continue  to 
perform  the  duties  of  their  office.  These  Actes  were  objected  to  by  certain 
landowners  and  others  in  the  Island,  who  petitioned  the  Crown  against  con* 
firming  the  same,  and  to  suspend  the  filling  up  of  those  offices  until  a  reform, 
long  in  contemplation,  of  the  Boyal  Court  had  taken  place ;  but,  although  it 
was  considered  by  the  Lords  of  the  Committee  that  a  complete  change  in  the 
oonstitution  of  the  Boyal  Court  was  necessary,  yet,  as  the  suspension  of  new 
elections  of  Jurats  would  not  affect  any  improvements  in  the  constitution  of 
that  Court,  Her  Majesty  was  advised  to  permit  such  resignations,  coupled  with 
directions  that  the  same  privileges  and  distinctions  that  the  retiring  Jurats 
had  enjoyed  as  Jurats  should  continue  to  them  during  their  lives^  and 
ordering  new  elections  to  supply  the  place  of  such  vacancies. 

X  HIS  was  a  petition  and  representation  of  the  States  of  Jersey  to 
Her  Majesty  in  Council  in  support  of  two  Ades  of  the  States,  dated 
the  14th  and  29th  of  January,  1864,  for  obtaining  new  elections  of 
Jwrat»  in  the  room  of  Philipe  Be  Ste.  Croix  and  FhUipe  Winter 
Nicdle,  resigned.  The  petition  was  met  by  a  counter  petition 
from  certain  landed  proprietors,  merchants,  and  others,  praying 
for  the  suspension  of  the  elections  to  the  vacant  posts  of  Jurats  of 
the  Boyal  Court.  Another  petition  was  also  presented  on  behalf 
of  an  association  designated  **  the  Committee  for  the  Eeform  of  the 

•  Present :— 'The  Lord  PiiEsroEirr  (the  Eabl  GBANVttLB),  the  Lord  Chak- 
CELLOB  (Lord  Crakworth),  Lord  Chelmsford,  the  Right  Hon.  Sir  George 
Gret,  and  the  Right  Hon.  J.  A.  Bruce. 

Assessors:  —  The  Attorney- General  (Sm  R.  Palmer),  and  the  Queen's 
Adyocath  (Sib  B.  Puiluhobb). 
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Boyal  Court  of  Jersey^  against  the  acceptance  and  oonfiimation       P.  0. 
by  Her  Majesty  of  these  resignations.  1866 

These  petitions  and  representations  were  severally  referred  by      In  the 
Her  Majesty  to  the  Lords  of  the  Committee  of  Council  for  the   ^^S^' 
affairs  of  Jersey  and  Guernseyy  for  their  opinion    and  advice      JuaAra. 
thereon. 

The  circumstances  which  gave  rise  to  these  proceedings  were  as 
follows : — 

Li  the  year  1864,  Messrs.  8te.  Croix  and  NicoUe  had  exercised 
the  functions  of  Jurats  in  the  Island  of  Jersey  for  many  years. 
Ste,  Croix  for  thirty  years  and  NicoUe  for  twenty-six  years. 

On  the  14th  of  January  in  that  year,  at  a  meeting  of  the  States 
of  the  Island  of  Jersey^  that  Assembly  took  into  consideration  a 
letter  addressed  to  it  by  Ste.  Croix,  praying  the  States,  on  aocoimt 
of  his  long  service  and  ill  health,  to  solicit  from  Her  Majesty  in 
Council  permission  to  resign  his  office  of  Jurat;  and  the  States, 
after  deliberating  thereupon,  acceded  to  the  request,  and  passed  an 
Acte  for  that  purpose,  which  they  directed  the  Greffier  to  transmit 
to  the  Privy  Council. 

On  the  29th  of  January,  1864,  the  States,  at  their  sitting  of  that 
day,  took  into  consideration  a  similar  application  of  NieoUe,  and 
passed  a  similar  Acte. 

These  Acies  were  transmitted  by  the  Oreffier  of  the  States  to 
the  Privy  Council  in  the  usual  manner  for  the  sanction  of  Her 
Majesty. 

In  the  month  of  February,  1864,  a  petition  was  presented  by 
William  Lempriere  and  John  Le  Couteur  on  behalf  of  themselves 
and  279  landowners  and  others  of  the  Island  of  Jersey,  praying 
that  all  future  elections  of  Jurats  might  be  suspended,  until  such 
measures  should  have  been  taken  as  Her  Majesty  should  deem 
necessary  for  separating  the  judicial  from  the  legislative  functions 
of  the  JurcUs,  and  for  insuring  the  due  administration  of  justice. 

The  Lords  of  the  Committee  of  Council  for  the  affairs  of  Jersey 
and  Guernsey  took  this  petition  into  their  consideration,  and,  on 
the  9th  of  March,  1864,  the  Lieutenant-Governor  was  officially 
informed  that  the  Lords  of  that  Committee  would  be  prepared  to 
recommend  to  Her  Majesty  that  the  prayer  of  the  petition  should 
be  granted,  and  to  advise  Her  Majesty  to  accept  the  resignaticm  of 
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p.  C       the  two  JiircUs,  and  to  direct  that  their  places  should  not  be  fillel 

1866       up,  on  receiving  a  distinct  assurance  from  the  States  of  Jeney  ihhi 

iKTHB      ^Jiey  were  prepared  to  take  the  necessary  measures  for  carrying 

otoJotet   ^^^  effect,  in  whole  or  in  part,  the  recommendation  of  the  Eoyal 

JcBATB.      Commissioners  with  regard  to  the  constitution  of  the  Royal  Court 

The  States  of  Jersey  on  the  7th  of  April,  1864,  forwarded  to  the 
Lord-President  of  the  Coimcil  a  representation,  urging,  amongst 
other  things,  that  the  suspension  of  the  elections  for  new  Jurais 
would  be  in  direct  violation  of  the  constitution  of  the  Boyal  Court 
as  by-law  established,  and  that  it  would  likewise,  in  effect,  operate 
as  a  repeal  of  the  law  which  directs  that  upon  a  vacancy  occurring, 
a  new  election  to  the  vacant  office  should  be  ordered  by  the 
Court, 

In  the  mean  time,  a  Bill  had  been  introduced  into  the  House  ot 
Commons  by  Mr.  Locke, ''  to  amend  the  constitution,  practice,  and 
procedure  of  the  Court  of  the  Island  of  Jersey^''  which  Bill,  among 
other  provisions,  provided  for  the  substitution  of  a  Court  consist- 
ing of  the  Bailiff  and  two  other  salaried  Judges. 

On  the  13th  of  April,  1864,  Mr.  Waddingiany  one  of  Her 
Majesty's  Under-Secretaries  of  State,  informed  the  Lieutenant- 
Grovernor  of  the  island  that  Her  Majesty's  Secretary,  Sir  George 
Orey,  had  felt  himself  obliged  to  assent  to  the  second  reading  of 
Mr.  Locke's  Bill,  and  that  he  should  not  have  done  so  had  he  been 
able  to  hold  out  to  the  House  of  Commons  the  hope  that  measures 
would  be  taken  by  the  States  for  the  improvement  of  the  judicial 
system,  and  the  better  administration  of  justice  in  Jersey.  Mr. 
Waddinffton  added,  that  Mr.  Locke  consented  to  postpone  the  next 
step  of  the  Bill  to  a  time  sufficiently  distant  to  "enable  the  States 
to  give  an  assurance  of  their  being  in  earnest  in  dealing  with  this 
subject ;  and  if  the  States  availed  themselves  of  that  interval  to 
frame  and  submit  such  a  Projei  de  Loi  as  was  described  in  the 
Lieutenant-Governor's  letter,  that  Sir  Oeorge  G^6y  would  willingly 
use  his  influence  to  induce  Mr.  Locke  not  to  press  his  BilL 

Mr.  Waddingtons  letter  was,  on  the  16th  of  May,  1864,  laitl 
before  the  States  of  Jersey,  who,  on  the  21st  of  May,  1864>  for- 
warded to  Sir  Oeorge  Grey  a  letter,  wherein,  among  other  things, 
they  stated  that  they  felt  that  they  could  not  discuss  and  pro* 
nounce  upon  any  question  or  measure  having  reference  to  the 
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reform  of  the  jadidal  system  and  administration  of  justice  with       P.  C 
the  nntrammelled  liberty  of  opinion^  withont  which  their  delibera-       1866 
tions  and  decisions  as  a  representative  and  legislatiye  assembly      ihtbs 
would  be  fallacious  and  worthless,  so  long  as  the  constitutional   ^'^^J 
question  now  before  the  House  of  Commons,  in  connection  with      Ju«Am 
Mr.  Locke's  Bill,  and  which,  as  the  States  alleged,  struck  at 
the  very  root  of  the  rights  of  the  Assembly,  and  of  the  most 
cherished  privileges  of  the  people  of  Jersey^  that  of  being  legis- 
lated for  by  their  own  representatives  in  all  matters  of  local  and 
internal  administration,  remained  in  suspense,  and  that  they, 
therefore,  respectfully  postponed  for  the  present  the  consideration 
of  the  correspondence  submitted  to   the   States.     They  stated 
that  they  were  not  unduly  attached  to  the  established  order  of 
things,  nor  unmindful  o^  or  indisposed  to  entertain  and  carry 
out   the  wishes  of  Her  Majesty's  Government,  the  manifesta- 
tions  of  public  opinion,  or  the  recommendations  of  the  Boyal 
Commissioners. 

After  the  receipt  of  this  representation  Mr.  Lookers  Bill  was 
withdrawn. 

On  the  4th  of  August,  1864,  the  States  of  Jersey  passed  an 
Ade  making  provision  for  the  office  of  a  Juge  dUndructiony  neces- 
sitated by  the  new  criminal  procedure  law,  which  was  to  come  into 
operation  on  the  Ist  of  November  following,  which  received  the 
Boyal  sanction. 

On  the  15th  of  December,  1864,  the  States  of  Jersey  met  for 
the  purpose  of  taking  into  consideration  two  motions,  the  first 
being  for  "  the  substitution  of  paid  judges  for  the  present  Jurat 
system,"  and  the  second,  "for  separating  the  judicial  from  the 
legislative  functions  of  the  JwraisP  The  States  ultimately  re- 
solved, by  a  majority  of  one,  that  the  constituencies  of  the  Island 
(the  ratepayers  in  the  several  twelve  parishes)  should  be  consulted 
upon  the  abstract  question,  whether  they  were  of  opinion  that  it 
was  desirable  to  substitute  salaried  Judges  for  the  twelve  Jwrcds  of 
the  Eoyal  Court,  and  fixed  the  2nd  of  January  following  for  col- 
lecting the  votes  of  the  ratepayers  in  all  the  parishes  of  the 
Island. 

The  votes  of  the  ratepayers  of  the  Island,  in  accordance  with 
this  resolution  of  the  States,  were  taken  on  the  2nd  of  January, 
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P.  C.       1865,  and  the  result  was,  that  out  of  2,470  ratepayers  who  votefl, 

1860        2,290  voted  against,  and  180  for  paid  Judges.    At  a  meeting  of 

IHTHB      ^he  States  on  the  12th  of  the  same  month,  in  consequence  of 

CTB^EBSET   ^^^  result  of  this  vote,  that  hody  at  oncse  rejected  the  two  former 

Jurats.       motions. 

On  the  14th  of  January,  1865,  Edicard  Mowranty  and  other 
persons,  associated  under  the  designation  of  "  The  Committee  for 
the  Reform  of  the  Royal  Court,"  presented  a  representation  to  the 
Lords  of  the  Privy  Council,  explanatory  of  the  result  of  the 
voting,  and  alleging  the  illegality  and  unfairness  of  the  States' 
resolution. 

By  another  petition  or  representation  from  the  same  body, 
dated  the  24th  of  June,  1865,  addressed  to  the  Lords  of  the  Com- 
mittee of  Council  for  the  affairs  of  Jersey  and  Guemsetfy  it  was 
prayed  that  Her  Majesty  might  not  be  advised  to  accept  the 
resignations  of  the  two  JunUa,  and  that  a  Commission  might  be 
appointed  to  examine  the  state  of  the  finances  of  the  Island  with 
respect  to  certain  alleged  misappropriation  of  the  revenue. 

The  States,  in  their  case  in  support  of  the  Actes  of  the  14th  and 
29th  of  January,  1864,  set  forth  the  nature  and  constitution  of 
the  Royal  Court,  stating  that  it  was  composed  of  the  Bailiff  and 
twelve  Jurats ;  that  the  Bailiff  was  president  of  the  Court,  and 
presided  over  the  meetings  of  the  States,  that  he  was  appointed  by 
Patent  from  the  Crown,  being  selected  on  account  of  his  learning 
and  knowledge  of  the  laws  and  customs  of  the  Island ;  that  the 
qualification  for  the  office  of  JurcU  was  the  possession  of  landed 
property  in  the  island  to  the  amount  of  40  quarters  of  wheat  rent 
(£30.  158.  3d.  per  annum) ;  that  such  property  qualification  was 
one  fixed  in  ancient  times,  and  was  then  deemed  of  sufficient 
amoimt ;  that  the  Jurats  were  chosen  from  among  gentlemen  of 
independent  fortune  and  reputed  ability,  and  who  not  unfrequently 
had  shewn  their  fitness  for  the  office  from  having  held  other 
appointments  in  the  Island. 

That  the  twelve  Jurats  were  believed  to  have  existed  long  prior 
to  the  Charter  of  King  John,  which  was  only  a  confirmation  of  the 
privileges  of  the  Island.  That  the  third  article  of  that  Charter 
prescribed  that  the  twelve  Jurats  should  be  elected  from  among 
the  natives  of  the  Island,  "jjw*  Ministros,  Domini  Begis  et  Optimates 
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Pairtas.**    That  the  Court  thus  constituted  had  jurisdiction  over  all        P«  0* 
matters  whatsoever  arising  within  the  Island,  with  the  exceptions       1866 
therein  mentioned ;  that  the  Charter  of  King  John  so  granted  to      Ik  thk 
the  Island  had,  from  time  to  time,  been  confirmed  by  successive   ^Hj^l^^r 
Sovereigns,  as  also  by  various  laws  passed  by  the  States^  which      Jcham. 
had  been  sanctioned  by  Her  Majesty  in  Council,  and  were  still  in 
force ;  that  the  mode  of  electing  the  Jurats  had  at  various  times 
been  changed,  sometimes  according  to  the  construction  as  it 
would  seem  put  upon  the  words  of  the  Charter  "per  Ministrci 
Domini  Begis  et  Optimates  PairiasJ'  and  at  others  By  force  of  legis- 
lative enactments.    That  by  fiui  Order  in  Council  bearing  date  the 
19th  of  May,  1671,  it  was  declared,  that  in  the  elections  of  Jurats 
and  Conneiables  none  be  admitted  to  vote  except  those  who  con« 
tribute  to  public  taxes  and  to  the  provisions  made  for  the  poor, 
and  are  masters  of  &milies;  and  in  the  Code  of  1771  (pp.  168-9) 
the  terms  of  the  last-mentioned  Order  in  Council  were  repeated ; 
that  at  present  the  right  to  vote  at  elections  was  regulated  by  an 
Act  of  the  States,  dated  the  14th  of  January,  1833,  confirmed  by  Her 
Majesty  in  Council  on  the  15th  of  July,  1835,  and  was  vested  in 
all  persons  not  under  disability,  who  may  be  rated  in  respect  of 
property  either  real  or  personal,  as  to  real  property  of  the  value  of 
£50,  and  as  to  personalty  to  the  amount  of  £114  capital;  that 
the  Jurats  received  no  salary  for  the  performance  of  their  duties, 
and  the  Court  fees  to  which  they  were  Entitled  were  so  small,  that 
their  services  were,  in  fact,  virtually  gratuitous. 

That  the  Jurats^  besides  being  members  of  the  Boyal  Court, 
were  also  members  of  the  States  or  Legislative  Assembly  of  the 
Island,  which  was  composed  of  fifty  members,  namely :  the  twelve 
Jurats,  twelve  Rectors  of  the  twelve  parishes  into  which  the  Island 
is  divided,  and  the  twelve  Connetahles  or  Mayors,  and  fourteen 
Deputies.  That  the  Jwrais  were  elected  for  life  by  the  whcJe  of 
the  ratepayers  throughout  the  Island.  The  Hectors  were  appointed 
for  life  by  the  Crown ;  that  the  OonnStahles  and  Deputies  were  elected 
by  the  ratepayers  of  the  parishes  which  they  respectively  represent, 
the  Connetahles  irregularly  every  three  years,  as  the  tenure  of 
oflSce  expired,  or  as  a  vacancy  occurred,  the  Deputies  triennially  in 
the  month  of  January,  or  whenever  a  vacancy  occurred ;  and  it 
was  submitted  by  the  States,  that  the  prayer  of  the  petition  of  the 
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P.  0.  landowners  beseeching  Her  Majesty  to  direct  that  all  future  elec- 
1866  tions  for  the  post  of  Jurat  be  suspended  until  such  measures  should 
In  the  have  been  taken  as  Her  Majesty  might  deem  necessary  for  separating 
raBjKww  ^^  judicial  from  the  legislative  functions,  ought  not  to  be  granted 
Jurats,  or  seriously  entertained,  as  the  simple  issue  was  whether,  having 
regard  to  the  inability  of  the  two  Jurats  any  longer  to  perform 
the  duties  of  their  ofiSce,  the  Acts  of  the  States  of  the  14th  and 
29th  of  January,  1864,  ought  not  to  be  confirmed  by  Her  Majesty 
in  Council,  and  new  elections  directed.  That  it  could  not  be  dis- 
puted that  thelStates  had  authority  to  originate  all  laws  that  they 
may  think  requisite  for  the  due  administration  of  justice  or  other- 
wise within  the  Island,  and  that  by  their  Actes  of  the  14th  and  29th 
of  January,  1864,  accepting  the  resignation  of  the  two  Jurats,  they 
had  not  exceeded  their  powers.  That  the  only  legitimate  question, 
therefore,  was  whether,  looking  at  the  constitution  of  the  Royal 
Court  BS  by  law  established,  the  Crown  ought,  in  justice  or  on  the 
ground  of  expediency,  to  withhold  the  Royal  assent  to  the  two 
Ades  referred  to.  That  in  practice  two  different  methods  had 
been  adopted  where  Jurats  have  desired  to  resign  their  office.  In 
some  instances  the  Jurats  wishing  to  retire  had  made  their  ap- 
plications by  petition  addressed  immediately  to  Her  Majesty  in 
Council,  and  in  others  to  the  States.  In  cases,  however,  where 
petitions  had  been  directed  immediately  to  Her  Majesty  in 
Council,  it  had  been  usual,  before  granting  an  Order,  to  refer 
the  application  to  the  States,  and  the  Orders  in  Council  dated 
respectively  6th  of  March,  1837,  21st  of  October,  1839,  and  3rd  of 
April,  1840,  confirmed  this  statement. 

It  was  further  urged  that  the  Eoyal  Court,  according  to  the 
Charter  of  King  John,  is  to  consist  of  twelve  Jurats,  as  expressed 
in  the  Charter  "  Imprimis  constUuit  duodecim  Coronatores  JurcUos 
ad  placita  et  Jura  ad  coronam  spectantia  custodienda  f"  that  in 
Article  iii.  of  the  Charter  it  is  provided  "  li  debent  degi  de  Indigetm 
Jnsularvm  per  Ministros  Domini  Regis  et  Optimates  Patrias,  scilicet 
post  Mortem  unius  eorum,  alter  fide  dignus,  vd  cdio  casu  legitime, 
debet  subatitui'' 

That  the  right  of  the  people  to  elect  the  Jurats  was  indis- 
putable, and  an  Order  in  Council  of  the  15th  of  July,  1813, 
clearly  established  who  were  entitled  to  vote  in  the  elections,  no 
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law  affecting  a  change  in  this  respect  haying  ever  been  made,        P.  C. 
whilst,  on  the  contrary,  as  well  by  the  Tarious  Charters  since        1866 
that'  of  }iing  John  as  by  the  laws  and  customs  of  the  Island,       in  thb 
the  same  number  of  Jurats  had  always  been  maintained;  that   ^ibJbwct 
it  was  true  that  in  troublesome  times  the  places  of  the  Jurats      Jur^ti. 
had  not  immediately,  on  a  vacancy  occurring,  been  filled  up,  as 
during  the  civil  war  and  on  the  return  of  King  Charles  the  Second 
to  the  throne;  but,  as  would  be  seen  by  their  Letters  Patent, 
both  Oliver  Cromwell  and  Charles  the  Second  carefully  desired  to 
maintain  the  constitution  of  the  Island  with  regard  to  the  number 
of  Jurats;  and  referring  again  to  the  Charter  of   King  John^ 
which  provides  for  supplying  the  place  of  a  Jurai  dying  or  a 
vacancy  occurring  from  some  other  legitimate  cause,  it  was  sub- 
mitted that  ill  health  had  always  been  considered  as  a  legitimate 
cause  for  a  Jurat  to  ask  to  resign  his  office,  and  it  was  upon  similar 
grounds  that  Messrs.  Ste.  Croix  and  NicoBe  sought  to  resign ;  that 
the  reasons  given  by  them  upon  which  their  applications  were 
grounded  were  not  contested,  and  it  wotdd  be  harsh  towards  them 
if  they  were,  under  the  circumstances  and  against  their  will,  to 
have  to  continue  in  office. 

The  States  by  their  case  further  maintained,  that  they  conceived 
that  the  question  of  the  alteration  of  the  constitution  of  the  Island, 
urged  by  the  opposing  petition,  was  not  then  before  the  Committee, 
and  proceeded  to  shew  how  the  proposed  alteration  had  been  viewed 
by  the  people  of  Jersey,  stating  the  Eoyal  Commissions  of 
1846  and  1859  to  inquire  into  the  state  of  the  Criminal,  Civil, 
Municipal,  and  Ecclesiastical  Laws  of  the  Island,  and  submitted 
that  the  allegation  in  the  report  of  the  Commissioners  appointed 
in  1 846,  that  the  Koyal  Court  neither  possessed  nor  deserved  the 
confidence  of  the  people,  was  not  founded  on  fact,  for  that  very 
soon  after  that  report  had  been  published  large  public  meetings  of 
the  inhabitants  were  held,  and  resolutions  passed,  entirely  re- 
pudiating the  conclusion  at  which  the  Commissioners  had  arrived, 
and  solemnly  protesting  against  any  change  by  which  the  people 
should  be  deprived  of  the  power  of  electing  their  own  Judges ;  they 
also  stated  that  on  the  13th  of  December,  1860,  after  the  report  of 
the  Commissioners  appointed  in  1859,  a  proposition,  or  rather  a 
series  of  resolutions,  was  lodged  au  Greffe,  relative  to  the  course  to 
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P.  C.       be  pursued  for  the  consideration  of  the  recommendations  of  the 
1866        Commissioners,  but  considering  that  one  of  such  recommendations 
In  the      involved  the  complete  annihilation  of  the  Royal  Court,  and  the 
toeJetoey   ^ff^c^^^g  ^^  other  fundamental  changes  in  the  constitution  of  the 
Jurats.      Island,  the  States  on  that  day  abstained  from  proceeding  further 
in  the  matter,  in  order  to  afford  the  Connetahles  an  opportunity  to 
consult  their  constituents  according  to  law  upon  the   changes 
proposed ;  that,  in  the  year  1861,  the  ConnUoitles  convened  public 
meetings  of  their  constituents,  and  the  result  was  a  unanimous 
decision  of  the  twelve  parishes,  directing  the  Connetahles  to  oppose 
the  change  in  the  constitution  of  the  Island  recommended  by  the 
Commissioners;  that,  on  the  renewal  of  the  discussion  by  the 
States,  that  Assembly,  on  the  25th  of  May,  1861,  unanimously 
resolved  to  reject  the  recommendations  for  altering  the  constitu- 
tion of  the  Koyal  Court,  but  being  of  opinion  that  many  of  th? 
other  recommendations  of  the  Commissioners  for  improving  the 
laws  of  the  Island  might  usefully  be  adopted,  the  States  subse- 
quently passed  various  Ades,  embracing  those  recommendations 
and  otlier  subjects,  and  making  considerable  changes  in  their 
laws. 

That,  on  the  25th  of  May,  1864,  the  States  renewed  the  discussion 
of  the  Commissioners'  Eeport  of  1859,  when  it  was  unanimouslj' 
resolved  to  reject  the  recommenlation  for  altering  the  constitu- 
tion of  the  Eoyal  Court,  but  the  States  proceeded  to  pass  Ades, 
carrying  out  some  of  the  recommendations  of  the  Commissioners ; 
that,  notwithstanding  the  unanimity  expressed  by  the  electors 
when  consulted  by  the  Constables  in  pursuance  of  the  Acte  of  the 
States  of  the  13th  of  December,  1860,  the  States  (in  consequence 
of  a  representation  which  appeared  to  have  been  made  to  Her 
Majesty's  principal  Secretary  of  State  for  the  Home  Department^ 
to  the  effect  that  the  views  of  the  people  had  undergone  a  change 
with  regard  to  the  alterations  proposed  in  the  constitution  of  the 
Eoyal  Court),  with  the  object  of  still  more  clearly  and  decidedly 
ascertaining  the  wishes  of  the  electors,  by  an  Ade  of  their  Assembly 
of  the  15th  of  December,  1864,  determined  again  to  consult  the 
constituents  on  this  important  question,  and  accordingly  ordered 
the  Constables  to  collect  the  opinions  of  the  ratepayers  in  each 
parish  in  the  same  manner  as  in  public  elections,  upon  the 
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question,  whether  they  were  of  opinion  to  constitute  paid  Judges       P.  C 
instead  of  the  twelve  Jurats  of  the  Royal  Court,  and  on  the  2nd  of       1866 
January,  1865,  the' opinions  of  the  electors  were  collected,  and  the      in  the 
following  was  the  result : — Actually  resident,  3989 ;  against  paid   JhWmy 
Judges,  2298;   for  paid  Judges,   180.     That,  on  the   12th  of     ^^^ 
January,  1865,  the  States  met  to  receive  the  returns  of  the 
Constables  when  that  assembly  adoptel  the  Ade,  thereby  direct- 
ing the  Committee  to  whom  the  subject  had  been  referred,  to 
press  the  acceptance  by  Her  Majesty  in  Council  of  the  resignation 
of  Messrs.  Ste.  Croix  and  NicoUe,  and  the  States  submitted,  that 
the   above   statements  demonstrated  clearly   that,  so   far  from 
liaving  a  want  of  confidence  in  the  Royal  Court,  the  people  of 
Jersey,  as  a  body,  had  the  strongest  objection  to  the  subversion  of 
that  Tribunal. 

That,  with  regard  to  the  alleged  delays  in  the  administration  of 
justice,  the  States  deeply  regretted  that  any  delays  shoul  1  exist,  but 
they  asserted  that  it  was  far  more  attributable  to  the  suitors  them- 
selves than  to  the  Court ;  and  they  submitted  that  great  incon- 
venience had  been  felt  from  the  non-appointment  of  the  two 
Jurats,  as  by  the  continued  suspension  of  the  election  of  Jurats,  in 
the  room  of  Messrs.  Ste.  Croix  and  NicoUe,  the  course  of  justice  was 
impeded,  and  the  States  rendered  incomplete;  and  the  States 
finally  submitted,  that  the  course  of  proceeding  proposed,  to  accept 
the  resignation  of  the  two  Jurats,  but  to  direct  that  their  posts 
should  not  be  filled  up,  would  ba  a  violation  of  the  constitution  of 
the  Royal  Court,  and  would  indirectly  operate  as  a  repeal  of  the 
law  of  the  Island,  which  directs  that,  upon  a  vacancy  occurring  in 
the  oflSce  of  Jurats,  a  new  election  shall  be  ordered  by  the  Court, 
and  prayed  that  their  Actes  of  the  14th  and  29th  of  January,  1864, 
might  be  confirmed  by  Her  Majesty,  and  that  the  resignations  of 
the  Jurats,  Ste.  Croix  and  NicoUe,  might  be  accepted,  and  an 
election  of  Jurats  in  their  place  directed. 

The  case  on  bohalf  of  the  Petitioners,  the  Merchants  and  landed 
proprietors,  set  forth  that  serious  dissatisfaction  with  the  present 
constitution  of  the  Royal  Court  had  for  years  existed,  and  had 
lately  been  increasing  in  the  minds  of  the  inhabitants  of  the 
Islanrl,  the  causes  of  which  were  fully  stated  in  the  Reports  of  the 
Commissioners  appointed  in  1846  and  in  1859,  which  unhesitatingly 
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P.  C.  condemned  the  present  constitution  and  character  of  the  Royal 
1866  Court,  and  recommended  the  creation  of  a  new  Tribunal,  to  be 
In  the  composed  of  three  paid  Judges.  And  with  respect  to  the  representa- 
.^^"Sot  *^^^  ^euie  by  the  States,  that  if  Her  Majesty  should  be  pleased  to 
JuKATB.  accept  the  resignations  of  the  two  Jurats,  but  to  direct  that  their 
places  should  not  be  filled ;  such  a  course  of  proceeding  would  be 
in  direct  violation  of  the  constitution  of  the  Boyal  Court  as  by  law 
established,  and  that  it  would  likewise  in  effect  operate  as  a  repeal 
of  the  law  which,  as  contended  by  the  States,  directs  that,  upon  a 
vacancy  occurring,  a  new  election  to  the  vacant  office  should  be 
ordered  by  the  Crown ;  the  Petitioners  submitted  and  insisted, 
first,  that  the  present  constitution  of  the  Court  in  no  wise  diflfered 
from  its  constitution  in  the  year  1734;  secondly,  that  when,  upon 
cause  shewn.  His  then  Majesty  in  Council  was  pleased  to  remove  and 
discharge  from  their  office  five  of  the  Jurats  of  the  Eoyal  Court, 
without  ordering  any  fresh  elections  in  their  places,  as  appeared  by 
a  letter  dated  the  11th  of  April,  1734,  from  the  Lords  of  the  Privy 
Council  to  the  Bailiff  and  Jurats  of  the  Royal  Court,  directing  them 
not  to  proceed  to  any  election  of  Jurats  to  replace  the  five  who  had 
thus  been  removed,  until  His  Majesty's  pleasure  was  made  known, 
which  was  afterwards  expressed  by  an  Order  in  Council  of  the 
9th  of  July,  1735,  for  the  election  of  "  three  new  Jurats  only  for 
the  present ;"  which  continued  until  an  Order  in  Council  of  the 
27th  of  December,  1739,  directed  the  Royal  Court  to  proceed  to 
the  election  of  six  new  Jurats,  being  the  number  of  the  then  existing 
vacancies,  and  farther  directing  that,  as  other  vacancies  should 
happen,  the  Court  should  proceed  to  the  election  of  new  Jurats 
to  supply  their  places ;  thirdly,  the  Petitioners  submitted  that, 
even  if  it  were  the  fact  that  on  the  death  of  a  Jurat  the  custom 
had  been  for  the  Court  to  order  a  new  election,  yet  it  did  not  fol- 
low that  there  was  any  law  which  prescriptively  directed  that  upon 
a  vacancy  occurring  in  the  office  of  Jurat,  except  by  death,  a  new 
election  should  be  forthwith  ordered  by  the  Court,  there  being,  as 
the  Petitioners  insisted,  nothing  in  the  Order  in  Council  of  1739 
which  was  intended  to  have  or  had  any  force  or  effect  to  restrain  Her 
Majesty  in  Council  from  suspending  at  any  time  the  election  of  new 
Jurats,  should  she  see  just  cause  for  so  doing.  Fourthly,  that  by 
the  two  Ades  of  the  States  sought  to  be  confirmed,  Her  Majesty  in 
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Council  was  prayed  not  only  to  permit  the  resignations  of  the  two       P.  0. 
Jurais,  but  also  to  appoint  fresh  elections ;  whereas  the  Petitioners        1866 
submitted  that  no  Order  for  fresh  elections  could  be  required  if,      i^  m, 
as  assumed  by  the  States,  a  general  law  already  existed  providing   ^^j^^ 
in  such  cases  for  fresh  elections  to  be  ordered  by  the  Eoyal  Court      Jorats. 
itself. 

That  if  it  was  contended,  that  it  was  not  competent  for  the 
Crown,  except  on  motion  of  the  States,  to  accept  the  resignations 
in  question,  and  at  the  same  time  to  direct  that,  until  further 
Order,  no  election  should  take  place  to  supply  the  vacancies 
thereby  caused;  the  Petitioners'  answer  was,  that  on  several 
occasions  the  prerogative  of  the  Sovereign  in  Council  to  legislate 
for  the  Island,  motn  proprioy  had  been  recognised  and  acted  upon ; 
and  the  Petitioners  submitted,  that  no  limitation  or  restriction  of 
Her  Majesty's  prerogative  of  legislation  has  since  taken  place,  and, 
in  particular,  they  denied  that  any  such  limitation  was  intended 
oj^eflFected  by  the  Order  in  Council  of  the  28th  of  March,  1771, 
whereby  Bis  .then  Majesty  was  pleased  to  give  efifect  to  certain 
Ordinances,  since  called  "The  Code  of  1771,"  the  scope  of  which 
Order,  as  the  Petitioners  believed,  was  merely  to  take  away  from 
the  Koyal  Court  a  power  of  making  Ordinances,  previously  assumed 
by  that  body,  independently  of  the  States.  They  admitted,  how- 
ever, that  this  power  of  legislation,  ex  motu  proprio,  might  be 
subject  to  some  limitation,  as,  for  instance,  where  taxation  of  the 
inhabitants  of  the  Island  is  involved ;  but  that  no  such  ground 
of  limitation  existed  in  the  present  case.  That  should  it  appear 
to  the  Lords  of  the  Committee  that  a  fresh  election  must 
necessarily  follow  the  acceptance  of  the  resignation  of  a  Jurats 
the  Petitioners  would  contend  that  the  acceptance  of  such 
resignation  was  matter  of  grace  and  not  of  right ;  and  would 
not  merely  deny  that  by  such  non-acceptance  any  wrong  would 
.be  inflicted,  as  alleged  by  the  States  of  Jersey^  but  would  also 
urge  that  no  inconvenience  to  the  public  service  which  might 
possibly  therefrom  arise  could  be  tantamount  to  the  injury  which 
would  be  inflicted  on  the  Petitioners  and  all  litigants  in  Jersey^  if, 
by  the  acceptance  of  the  resignations,  and  by  the  consequent 
occurrence  of  fresh  elections,  the  delay  of  the  reconstitution  of  the 
Royal  Court  of  Jersey  were  further  and  indefinitely  postponed; 
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P.O.       fl-iid  they  expressed  their  belief  that  if,  under  existing  circum* 
1866       stances,  the  Koyal  Court  should  be  ordered  to  proceed  to  new 
Inthe      elections  of  Jurats^  such  Order  would  by  a  considerable  portion  of 
Matteb  of    the  inhabitants  of  Jersey  be  taken  as  evidence  of  the  approval  by 
JcBATO.      Her  Majesty  in  Council,  not  only  of  the  continuance  of  the  present 
judicial  system,  but  also  of  the  conduct  of  the   States  of  Jersey 
in  relation  to  the  present  matter.    They  insisted  that  the  whole 
course  adopted  by  the  States  with  regard  to  the  repeated  repre- 
sentations of.  Her  Majesty's  Government,  shewed  a  determination 
to  refuse,  as  long  as  possible,  the  origination  of  any  measure  calcu- 
lated to  remove  the  objections  which  are  justly  entertained  against 
the  continuance  of  the  present  judicial  system.    That  the  measures 
which  the  States  had  adopted  as  regarded  criminal  and  civil  pro- 
cedure, might  or  might  not  be  good  in  themselves,  but  in  the 
words  of  the  Commissioners  of  1859,  "the  Island  has  so  com- 
pletely outgrown  its  judicature,  that  any  reforms  which  shall  leave 
the  duties  of  the  Superior  Court  in  the  hands  of  a  numerous  body 
without  professional  education,  whose  attendance  is  precarious, 
and  for  whose  nomination  no  one  is  responsible  to  public  opinion, 
will  be  absolutely  nugatory." 

With  regard  to  the  allegations  contained  in  the  representation 
of  the  Petitioners,  the  Jersey  Eeform  Committee,  as  to  the  misappro- 
priation of  the  revenues  of  the  Islan  1,  and  in  particular  of  the  har- 
bour dues,  the  Petitioners  stated  that  they  did  not  then  seek  to  urge 
the  request  contained  in  their  representation  for  the  appointment  of 
a  Commissioner  to  examine  the  state  of  the  finances  of  the  Island, 
nor  to  enter  minutely  into  any  complaints  on  the  general  mal- 
administration of  the  revenues,  although  believing  that,  on  a  proper 
occasion,  they  could  shew  that  great  defects  existed  in  their  admi- 
nistration, owing  very  much  to  the  circumstance  that  under  the 
present  constitution  of  the  Royal  Court,  no  independent  tribunal 
existed  in  the  Island  which  could  be  applied  to  successfully  with 
the  object  of  remedying  such  defects ;  that  besides  being  members, 
with  the  Governor  and  Bailiff,  of  the  Assembly  which  controls  the 
Impdi  (the  chief  source  of  the  Island  revenues),  the  Jurats,  as 
members  of  the  States,  and,  indeed,  most  frequently  as  members 
of  particular  standing  Committees  of  that  body,  to  whom  the 
details  of  a':lmini8tration  of  the  finances  are  entrusted,  had  a  very 
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direct  share  in  decisions  which  in  their  judicial  capacity  they  might       P.  a 
afterwards  be  called  upon  to  reyiew ;  nor  did  the  Petitioners  at       1866 
present  bring  forward  this  part  of  the  subject  of  their  represen-      i^  ^hk 
tation,  except  in  illustration  of  the  evils  of  the  present  system,    ^^J^bey 
being  desirous  rather  of  urging  the  former  part  of  their  petition,      Jdbats. 
namely,  that  relating  to  the  non-acceptance  of  the  resignations  of 
the  two  Jtirats  ;  and  it  was  prayed  that  the  confirmation  of  the  Aetes 
of  the  States  of  the  14th  and  29th  of  January,  1864,  and  the 
acceptance  of  the  resignations  of  Philipe  de  Ste.  Croix  and  Philipe 
Winter  NicoUe^  Esquires,  might  not  be  recommended  to  Her 
Majesty  in  Council ;  or,  if  Her  Majesty  should  be  advised  to  accept 
such  resignations,  then  that  the  confirmation  of  so  much  of  the  said 
two  Actes  of  the  States  as  related  to  the  ordering  of  fresh  elections 
in  the  room  of  the  two  resigning  JuraU  should  not  be  recom* 
mended,  but  that  it  be  recommended  that  during  Her  Majesty's 
pleasure  no  such  elections  to  the  two  vacant  places  should  take 
place. 
No  case  was  lodged  by  the  Jersey  Reform  Committee. 

Mr.  BoU,  Q.C..  Mr.  BoviU,  Q.C.,  and  Mr.  W.  W.  Mackeson,  for  the 
States  of  Jersey : — 

According  to  the  law  and  constitution  of  the  Island,  there  must 
be  the  full  number  of  twelve  Jurats,  The  office  is  for  life,  but 
where  there  are  sufficient  reasons,  as  in  the  present  instance,  for 
Jurats  tendering  their  resignations,  it  is  expedient  that  such  resig- 
nations should  be  accepted  by  the  Crown.  In  the  case  of  death 
of  a  Jurat,  it  is  not  in  dispute  that  the  Royal  Court,  consisting  of 
the  Bailiflfand  Jurats,  can  issue  their  warrant  to  fill  up  the  vacancy, 
FaHe,  p.  146  [E 1.  by  Durell,  1 837],  without  any  sanction  of  the  Crown. 
[Lord  Chelmsford  : — If  the  Queen  accepts  the  resignation  of  a 
Jurat,  can  the  States  proceed  to  a  new  election  immediately  ?] 
Yes ;  the  acceptance  of  such  resignation  involves  a  new  election, 
but  we  do  not  dispute  the  power  of  the  Crown  to  accept  or  refuse 
such  resignation ;  that  is  within  the  Charter  of  King  John,  but  we 
contend,  on  behalf  of  the  States,  that  the  resignation  cannot  be 
completed  without  the  consent  of  both  the  legislative  bodies,  the 
Crown  an  1  the  States.  The  Crown  cannot  legislate  so  as  to  affect 
internally  the  affairs  of  the  inhabitants  of  the  Island,  except  with 
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P.  0.       the  consent  of  the  States,  In  re  ike  States  of  Jersey  (1).    This 

1866       doctrine  was  confirmed  with  respect  to  the  Island  of  Chiemsey, 

JvTBE      ^^  ^^  ^^  States  of  Chiemsey  (2),  where  it  was  held,  that  an  ancient 

Matteb  op    office,  the  Controle  de  la  Rdne,  could  only  be  abolished  by  an  Order 

jmiATs.      in  Council,  with  the  consent  of  the  States  of  that  Island, 

The  Islands  of  Jersey  and  Gviemsey  are  said  by  Lord  Coke^  in 
Calvin  8  Case  (3),  to  be  no  parcel  of  the  realm  of  England,  4  Lost^ 
p.  286,  and  they  are  governed  by  their  own  laws.  As  to  the  rights 
of  the  Islanders  to  the  benefit  of  the  Charter  of  King  John,  that 
Charter  must  be  taken  not  as  the  foundation,  but  the  confin&atio]i 
of  rights  which  previously  existed.  The  original  Charter  is  lost^ 
but  the  substance  of  it  is  to  be  found  in  an  inquest  taken  in  the 
reign  of  his  son,  Hen.  III.,  Fade,  p.  222,  after  Normandy  was  alienated. 
This  inquest  recites  and  confirms  the  Charter.  By  the  first  clause 
twelve  Jwats  are  appointed,  whose  offices  are  now  in  question. 
^^L  ConstituU  Buodecim  Coronatores  Juratos,  ad  placUa  et  Jura  d 
Coronam  spectantia  citstodienda."  Their  further  duties  are  then 
defined  in  the  second  clause :  '^  ConstituU  etiam  et  coTieessit  pro 
seeuritate  Insu2arum,  quod  BalUvus  de  cetero  per  visum  didorum 
Coronatorum  poterU  placitare  absque  Brevi  de  Nova  Bissiisind  facia 
infra  annum,  de  Morte  Aniecessoris  infra  annum,  de  Bote  simUit^ 
infra  annum,  de  Feodo  iwvadiato  semper,  et  Incumhreio  Maritagih 
&c.  The  third  clause  is  most  essential :  "  li  debent  eliyi  de  In- 
digenis  Insvlarvm,  per  Ministros  Domini  Regis  et  Optimates  FatruR ; 
scilicet  post  mortem  unius  eorum,  alter  Jide  dignus,  vel  alio  casu  kgi- 
timo,  debet  substitui'^  Now,  the  words  " dd)d  suhstitud "  in  this 
Charter,  like  our  Great  Charter,  are  a  positive  enactment,  pro- 
viding in  the  event  of  death,  *'vel  alio  casu  legitimo,''  one  shall 
be  substituted.  The  'Crown  cannot  at  its  pleasure  suspend  the 
operation  of  the  Charter.  It  may  inquire  into  the  cause  of  the 
resignation.  Here  sufficient  cause  has  been  she^n.  Age  and  in- 
firmity is  a  legitimate  cause.  The  Charter  of  John  is  confirmed 
by  the  Charter  of  Edw.  III.  in  the  largest  terms.  The  Crown 
confirms  to  the  Island  "  Omnia  privUegia,  libertates,  immv^itaies, 
exceptiones  et  consududines,  in  personis,  rebus,  monetis,  et  aliiS' 
FaUe,  pp.  91,  357.    So  the  Charter  of  Miz.  ratifies  and  confirms  all 

(1)  9  Moore's  P.  C.  Cases,  185.  (2)  14  Moore's  P.  C.  Cases,  3G8. 

(3)  7  Co.  Rep.  21,  a. 
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and  singular  the  constitntions  of  the  Island  respecting  the  Bailiff  P.  C. 
and  Jurats.  Again,  by  an  Ada  of  the  Royal  Court  of  Jersey,  in  1564,  1866 
one  Dumaresq  was  appointed  on  a  death  to  fill  up  the  number  of  In  tbb 
Jwats.  Then  the  Order  in  Council  of  Car.  IL,  9th  May,  1671,  ^"^^ 
recognises  the  right  of  election  of  Jv/rcds.  In  the  year  1734  there  Ju»Am 
were  proceedings  by  the  Crown  to  remove  some  Jv/rais  for  corrup- 
tion and  misconduct,  but  the  other  Jurais  dech'ned  to  act,  and  in 
1739  an  Order  in  Council  was  made  for  the  election  of  new  Jurain. 
By  the  Code  of  1771  the  laws  and  privileges  of  the  Island  are 
confirmed.  [Lord  Chelmsford  : — That  Code  appears  to  be  an 
Order  in  Council  registered  by  the  States.]  The  States  agreed 
to  the  Code.  That  may  raise  a  question  not  now  before  this 
Tribunal,  as  to  the  powers  of  the  Parliament  to  legislate  for  the 
Island  of  Jersey.  [Lord  Chelmsford  : — ^Not  so.  It  is  with  re- 
spect to  the  power  of  the  Queen  in  Council  to  make  laws  for  Jersey^ 
That  very  question  arose :  ike  qsl^  oi  The  States  of  Jersey  (1)]  there 
the  Court  refused  to  register  the  Orders  in  Council.  It  is  true  that 
by  an  Order  in  Council  of  the  8th  of  November,  1811,  it  is  directed 
that  all  elections  of  Jurats  should  be  suspended  until  certain  Com- 
missioners who  were  about  to  proceed  there  should  examine  the 
laws  relating  thereto.  Then  there^  is  the  Order  in  Council  of  July, 
1813,  directing  all  future  elections  of  Jurats  to  be  according  to  the 
Order  in  Council  of  the  10th  of  May,  1671.  The  history  of  these 
Orders  in  Council  fully  appears  in  Le  Quesne,  Const.  Hist,  of  Jersey, 
p.  447.  [Lord  Chelmsford  : — ^Is  not  the  whole  question  this — 
whether  it  is  expedient  that  the  Crown  should  prevent  a  new  election 
of  Jurats  ?]  It  would  be  inexpedient  and  prejudicial  to  justice  and 
the  laws  of  the  Island  to  accept  the  resignations  without  at  the  same 
time  filling  up  the  vacancies.  In  the  case  of  ordinary  Corporations 
in  EngHand,  where  there  is  a  body,  it  is  the  right  of  the  electors,  and 
of  every  other  persons,  that  the  number  should  be  lull,  and  the 
Court  of  Queen's  Bench  will  grant  a  mandamus  to  compel  the 
Corporation  to  fill  up  an  oflBce  so  vacant. 

The  SoUcitor-General  (Sir  B.  CoUier),  Mr.  C.  S.  Perceval  with 
him,  for  the  Petitioners : — 

There  C€Ui  be  no  doubt  of  the  power  of  the  Crown  to  legislate 
(1)  9  Moore'8  P.  C.  Cases,  185. 
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P.  0.       by  Order  in  Council  for  the  Island,  Kep.  of  Jersey  Corns.,  1850, 
1866       p.  v.,  and  that  the  constitution  of  the  Koyal  Court  can  be  altered 
Ik  THE      by  an  Order  in  Council.    FdUe^  p.  157,  a  high  authority,  ex- 
tot7eLky   P^essly  states  so.    The  Eep.  of  the  Jersey  Com.,  1846,  p.  v.,  also 
Jurats,      gays  that  by  the  Norman  law  the  Duke  of  Normandy  had  supreme 
legislative  power,  and  that  the  form  that  this  authority  now 
assumes  is  that  of  Orders  of  Her  Majesty  in  Council,  and  that  this 
has  been  the  course  for  centuries.     The  case  of  The  States  of 
Jersey^  as  the  report  of  their  Lordships  shews  (1),  does  not  deter- 
mine that  Her  Majesty  could  not,  consistently  with  the  constitu- 
tional rights  of  the  Island,  legislate  by  Orders  in  Council,  but 
only  that  in  that  particular  instance  it  was  expedient  to  reyoke 
the  particular  Orders  complained  of. 

First,  then,  with  respect  to  the  Jurats.  The  States  rely  upon  the 
Charter  of  King  John,  but  Le  Qiiesne,  in  his  Constitutional  History 
of  Jersey,  p.  63,  doubts  whether  there  ever  was  such  a  Charter. 
It  is  not  described  as  a  Charter  in  the  inquest  of  his  son 
Hen.  III. :  Le  Quesne,  p.  60.  [Lobd  Chelmsford  : — How  long 
did  the. Kings  of  England  retain  the  title  of  Uuke  of  Normandy  i\ 
King  John  gave  it  up.  [Lord  Chelmsford  : — There  is  a  confir- 
mation of  the  feet  of  there  being  a  Charter  of  King  John  in 
the  Charter  of  Elizabeth,  which  speaks  of  privileges,  &c.,  granted 
by  former  Kings  of  England  and  Dukes  of  Normandy.']  It  was 
not  a  Charter  under  the  Great  Seal,  but  a  mere  Ordinance, 
and  had  not  the  effect  of  conferring  any  legislative  power. 
All  it  did  was  to  give  the  Coroner  a  standing  jury  of  twelve  to 
determine  certain  cases.  It  did  not  confer  the  power  the  States 
contend  the  Jwrods  have.  There  can,  however,  be  no  question  that 
Her  Majesty,  even  if  the  resignations  are  accepted,  may  withhold 
the  sanction  for  filling  the  vacancies,  and  that  during  pleasure. 
[The  Lord  Chancellor: — ^Your  argument  is,  that  the  Crown 
*  has  undoubted  legislative  authority  in  all  matters,  and,  therefore, 
must  have  with  respect  to  the  Jurats^  Yes.  We  contend  that 
your  Lordships  ought  to  recommend  that  no  election  shall  take 
place  during  Her  Majesty's  pleasure. 

[The  Lord  Chancellor  : — We  think  that  question  is  properly 
(1)  9  Moore's  P.  C.  Cases,  262. 
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before  us,  but  that  is  not  necessarily  involved  in  the  question  of       P.  0, 
general  legislation  throughout  the  Island.     If  it  were  to  be        1866 
shewn  that  Her  Majesty  had  an  absolute  power  of  legislating       in  tub 
in  the  Island  in  the  same  way  as  the  Queen,  Lords  and  Commons   J^^g^gy 
can  legislate  in  England,  it  would  be  idle  to  argue  whether  she      J'jbatb. 
could  make  a  particular  disposition  with  respect  to  Jurats,  because 
Her  Majesty  can  then  do  anything.    But  the  question  before  us  is 
not,  whether  there  is  a  general  power  of  legislating  on  all  subjects 
wliatever,  and  uncontrolled  on  the  part  of  Her  Majesty  in  Council, 
but  whether  there  was  a  power  in  Her  Majesty  in  Council  to 
interfere  in  this  particular  instance  of  regulating  the  election 
of  Jurats.    Your  argument  must  be  confined  to  the  expediency  of 
the  Crown  exercising  the  undoubted  power  of  accepting  or  refusing 
these  resignations,  and  so  impliedly  sanctioning  the  elections,  if 
accepted,  of  new  Jurats.'] 

Supposing  the  Crown  should  think  fit  to  accept  the  resignation^ 
still  there  is  the  power  to  direct  that  no  elections  should  take 
place  to  fill  the  vacancies.  [The  Ix)rd  Chancellor  : — The  ques- 
tion really  is  the  expediency  of  exercising  that  power.]  Serious 
dissatisfaction  with  the  present  constitution  of  the  Boyal  Court 
exists  in  the  Island.  The  union  of  legislative  with  judicial 
functions  in  the  persons  of  the  Jurats  of  the  Eoyal  Court  and 
the  whole  constitution  of  that  Court  have  been  repeatedly 
condemned  by  competent  and  impartial  authorities.  The  Com- 
missioners appointed  in  1846  for  the  consideration  of  the 
Criminal  Law,  and  in  1859  for  inquiring  into  the  Civil,  Muni- 
cipal, and  Ecclesiastical  Laws  of  the  Island  alike  condemn  the 
constitution  of  that  Court.  With  respect  to  the  Jurats,  they  are 
elected  not  by  the  optimates  patrim  and  mtnistri  domini  regis, 
but  by  the  sufirage  of  the  voters  in  the  Island.  Though  they 
act  as  Judges  and  legislators  they  are  not  lawyers,  many  are 
tradesmen,  and  the  only  qualification  for  the  office  is  that  they 
must  possess  forty  quarters  of  wheat  per  annum.  They  are  not 
bound  to  attend  to  their  judicial  or  legislative  duties,  and  attend 
only  when  it  is  convenient  for  themselves ;  and  the  Commissioners 
of  1846,  in  their  Report,  p.  xlii.,  express  their  opinion  that  "a 
Court  so  constituted  is  unfit,  from  want  of  legal  knowledge,  to 
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p.  c.       administer  the  law."    [Lord  Chelmsfobd  : — ^It  is  right  on  behalf 
1866        of  the  Jurats  to  say  that,  although  the  constitution  of  the  Conrt 
l^^^      is  condemned,  and  although  many  of  the  Jurats  may  have  been 
Matter  of    elected  for  party  motives,  the  Commissioners  all  say  there  is  no 
Jurat*      imputation  at  all  on  their  integrity.]    That  is  so.    The  Report  of 
1859  states,  that  the  practice  of  the  Royal  Court  is,  in  fact,  intoler- 
ably dilatory  and  vexatious,  the  chief  magistrate  being  powerless, 
the  actual  Judges  numerous,  their  attendance  precarious,  and  their 
ap|¥)intment  without  reference  to  judicial  qualifications  in  them- 
selves.   The  nature  of  such  a  Court  is  extremely  inconvenient  and 
objectionable,  and  it  is  absolutely  necessary  that  a  reform  should 
at  once  take  place,  which  would  be  interfered  with  if  the  vacancies 
in  question  are  filled  up  and  tend  to  perpetuate  the  Court.   [Lord 
Chelmsford  : — As  long  as  the  Royal  Court  exists,  ought  it  not  to 
be  efficient  to  perform  its  functions  ?]    An  election  in  the  present 
circumstances  would  not  add  to  its  efficiency,  and  no  legislative 
action  in  the  desired  direction  can  be  expected  from  the  States, 
if  their  application  for  new  elections  be  complied  with. 

The  Lord  Chancellor  interposed,  and  said,  that  the  opinion 
their  Lordships  had  formed,  and  the  advice  they  would  humbly 
tender  to  Her  Majesty  was,  that  though  the  Committee  were  strongly 
of  opinion  that  a  complete  change  in  the  constitution  of  the  Royal 
Court  was  absolutely  necessary  for  the  welfare  of  the  Island,  yet 
as  neither  the  refusal  of  Her  Majesty — in  the  exercise  of  her 
undoubted  right — to  accept  the  resignations,  nor  the  suspension 
of  any  new  election  of  Jurats  to  supply  the  place  of  those  resign- 
ing, would  have  any  immediate  efiect  in  improving  the  present 
constitution  of  the  Royal  Court;  and  as  Her  Majesty  would 
certainly  desire  that,  until  the  constitution  of  the  Court  is 
effectually  reformed  by  legislative  interference,  no  course  should 
be  taken  which  might  have  a  tendency  to  render  it  less  efficient 
than  it  now  is :  therefore  the  Committee  would  humbly  advise 
Her  Majesty  to  accept  the  resignations,  and  to  authorize  new 
elections  in  the  place  of  those  resigning.  This,  his  Lordship 
added,  b  the  unanimous  opinion  of  their  Lordships  to  whom  the 
matter  has  been  referred. 

As  is  customary  in  references  of  this  nature  no  judgment 
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was  delivered.    The  following  report  of  the  Lords  of  the  Com-       P-  0. 
mittee  was  made  on  the  Petitions :— *  Jf55 


Her  Majesty  having  been  pleased,  by  Her  General  Order  to    jj**™* 
refer  unto  this  Committee  the  several  Acts  of  the  States  of  the   the  Jersey 


Island  of  Jeney,  and  other  documents  hereinafter  described, 
relative  to  the  retirement  of  M.  Philips  de  8te,  Oroix  and  M. 
Philipe  Winter  Nieolle,  two  of  the  Jurats  of  the  Royal  Court  of 
the  said  Island,  viz. : — ^Act  of  States,  14th  of  January,  1864 ;  Act  of 
States,  29th  of  January,  1864 ;  Petition  of  the  Landed  Proprietors, 
Merchants,  &c.,  of  the  Island;  Act  of  States,  12th  of  January, 
1865;  Petition  of  the  States  of  the -Island,  14th  January,  1865 ; 
Representation  of  the  States,  7th  of  April,  1864 ;  Petition  of  Com* 
mittee  for  Reform  in  Jersey,  1st  of  October,  1864 ;  Representation 
of  Committee  of  Reform,  24th  of  June,  1865.  The  Lords  of  the 
Committee,  in  obedience  to  your  Majesty's  said  Order  of  Reference, 
have  this  day  (18th  of  January,  1866)  taken  into  consideration 
the  said  Acts  and  the  said  Representations  and  Petitions;  and 
having  heard  Counsel  on  behalf  of  the  States,  and  of  the  Peti- 
tioners against  the  confirmation  of  the  Acts  of  the  States  of  the 
14th  and  29th  January,  1864,  their  Lordships  do  agree  humbly 
to  report  as  their  opinion  to  your  Majesty  that,  although  they  are 
strongly  of  opinion  that  a  complete  change  in  the  constitution  of 
the  Royal  Court  is  absolutely  necessary  for  the  welfare  of  the 
Island,  yet,  as  neither  the  refusal  by  your  Majesty,  in  exercise  of 
your  undoubted  right  to  accept  the  resignation,  nor  the  suspension 
of  any  new  election  of  Jurats  to  supply  the  place  of  those 
resigning,  would  have  an  immediate  effect  in  improving  the 
present  constitution  of  the  Court,  and  as  your  Majesty  would 
certainly  desire  that,  until  the  constitution  of  the  Court  has  been 
effectually  improved  by  legislative  interference,  no  course  should 
be  taken  which  might  have  a  tendency  to  render  it  less  eflficient 
than  it  now  is,  their  Lordships,  therefore,  humbly  advise  that 
your  Majesty  may  be  graciously  pleased  to  permit  the  said 
PhUipe  de  &.  Croix,  Esq.,  and  the  said  Philipe  Winter  NicoUe, 
Esq.,  to  resign  their  offices  of  Jurats,  and  to  allow  them  to 
continue  during  their  lives  all  those  privileges  and  distinctions 
which  Jurats  do  now,  or  may  hereafter,  enjoy,  as  fax  as  your 
Vol.  I.  3  1 


JUBATB. 
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P.  C.  Majesty  may  be  enabled  in  law.  And  the  Lords  of  the  Committee 
1866  are  further  of  opinion,  that  your  Majesty  should  authorize  that 
Im  ths  »ew  elections  of  Jv/rais  should  be  made  according  to  the  laws  and 
constitution  of  the  Island  of  Jersey  to  supply  the  said  vacancies. 


Mattkbof 

THX  JbRSKT 

Jurats. 


The  Order  in  Council  made  thereon,  dated  the  3rd  of  February, 
1866,  after  setting  forth  the  Committee's  Eeport,  proceeded  in 
these  terms : — ^  Her  Majesty  having  taken  the  said  Report  into 
consideration,  was  pleased  by  and  with  the  advice  of  Her  Privy 
Council,  to  approve  of  what  is  therein  proposed,  and  doth  accord- 
ingly permit  and  allow  the  said  PhUipe  de  8L  Croix  and  PhUipe 
Winter  NiecUe  to  resign  their  said  offices  of  Jurats  of  the  Boyal 
Court  of  the  Island  of  Jersey^  and  doth  also  allow  them  the  con- 
tinuance, during  their  lives,  of  all  those  privileges  and  distinctions 
which  Ji^o^s  do  now,  or  may  hereafter,  enjoy,  so  far  as  Her  Majesty 
doth  hereby  order ;  that  new  elections  be  made  of  Jurats  according 
to  the  laws  and  constitution  of  the  said  Island  of  Jersey,  to  supply 
the  said  vacancies ;  and  Her  Majesty  doth  further  order,  and  it  is 
hereby  ordered,  that  the  said  Acts  (copies  of  which  are  hereunto 
annexed),  together  with  this  Order,  be  entered  upon  the  Registry  of 
the  Island  of  Jersey,  and  observed  accordingly.  Whereof  the  Lieu- 
tenant-Governor or  Commander-in-Chief,  the  Bailiff  and  Jurats, 
and  all  others  Her  Majesty's  officers  for  the  time  being  in  the  said 
Island,  and  all  other  persons  whom  it  may  concern,  are  to  take 
notice  and  govern  themselves  accordingly." 

Solicitors  for  the  States :  Jones,  Bladand,  &  Jones. 

Solicitors  for  the  Petitioners :  Eancoch,  Satmders,  (&  Hawksfard. 
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BAETOLOMEO  CASSANOVA.  >  vt>  rvrm:us     .     Appellants  ;       J.  c.-* 


A-.  .) 


THE  "BICARDO  SCHMIDT." 


ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  AT 
SIERRA  LEONE. 

Vice-Admiralty  Court  Act — Appeal  to  Privy  Council — Time  allowed/or — 
Discretion  in  admitting. 

Sea  23  of  the  26  &  27  Vict.  c.  24,  which  limits  the  time  for  appealing 
from  the  Vice- Admiralty  Courts  abroad  to  six  months,  vests,  by  the  same 
section  a  discretion  in  the  Judicial  Committee  to  admit  an  appeal  notwith- 
standing six  months  have  elapsed. 

Circumstances  shewing  that  there  was  no  wilful  laches  in  not  lodging 
petition  of  appeal  in  the  Registry  of  the  High  Court  of  Admiralty  within  the 
prescribed  time,  and  that  the  delay  arose  from  the  parties  waiting  a  decision 
on  a  pending  appeal,  which  involved  a  similar  question,  held  sufficient  for  the 
exercise  of  the  discretion  vested  in  the  Judicial  Committee,  to  admit  an  appeal 
under  that  section,  upon  payment  of  the  costs  of  the  application,  and  giving 
security  for  further  costs. 

By  the  Vice-Admiralty  Couri  Ad,  26  &  27  Vict.  c.*24,  s.  23,  it  is 
enacted  that  "the  time  for  appealing  from  any  decree  or  order  of 
a  Vice-Admiralty  Court  shall,  notwithstanding  any  existing 
enactment  to  the  contrary,  be  limited  to  six  months  from  the  date 
of  the  decree  or  order  appealed  from ;  and  no  appeal  shall  be 
allowed  where  the  petition  of  appeal  to  Her  Majesty  shall  not  have 
been  lodged  in  the  Registry  of  tho  High  Court  of  Admiralty  and 
of  appeals  within  that  time,  unless  Her  Majesty  in  Council  shall, 
on  the  report  and  recommendation  of  the  Judicial  Committee  of 
the  Privy  Council,  bo  pleased  t<»  allow  the  appeal  to  be  prose- 
cuted, notwithstanding  the  petition  of  ap^ieal  has  not  been  lodged 
within  the  time  prescribed." 
The  ship  Eicardo  Schmidt^  with  a  cargo  of  ground  nuts  and  palm 

^Present: — The  Lobd  Justice  Knight  Bruce,  The  Lord  Justice  Turner, 
Sib  James  W.  Colvile,  and  Sir  IJdward  YAuaHAN  Williams. 

3      :.: 


1866. 


THE  QUEEN  AND  JOHN  SHAW Respondents.     -Feb.  12. 
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J.  C.        oil,  under  the  command  of  the  Appellant,  was  seized  in  the  harbour 

1866       of  Freetowriy  Sierra  Leone,  under  the  Statute,  5  Geo.  IV.  e.  113, 

Casbanova    fts  being  equipped  for  and  engaged  in  the  Slave  trade,  and  taken 

The  Quekn   *^  *^®  Vice- Admiralty  Court  at  Sierra  Leone  for  adjudication. 

'  By  a  decree,  dated  the  26th  of  September,  1864,  that  Court  held 

"  RicARDo  that  it  was  not  proved  that  the  Ricardo  Schmidt  was  equipped  for 
ScHMiuT/'  ^Yxe  Slave  trade,  and  ordered  the  suit  to  be  dismissed,  but  without 
costs  or  damages,  as  the  Court  considered  there  was  probable 
cause  for  the  seizure,  as  the  owners  of  the  vessel  had  not  entered 
into  a  bond  at  Oenoa  for  certain  water  casks  on  board,  according 
to  the  provisions  of  the  Treaty  between  England  and  Sardinia, 
and  dismissed  the  case,  without  damages  or  costs.  On  the  4th 
of  October,  1864,  an  appeal  was  asserted  by  the  Claimant  for 
damages  and  costs. 

The  owners  of  the  Ricardo  Schmidt  resided  at  Oenoa,  and,  after 
being  informed  of  the  result,  they  instructed  Proctors  in  London 
respecting  the  advisability  of  appealing,  but  as  at  that  time  an 
appeal  in  the  case  of  the  ship  Lav/ra,  was  depending  before  the 
Judicial  Committee,  in  which,'as  it  was  alleged,  a  similar  claim  for 
costs,  losses,  and  damages  was  made,  they  were  advised  by  Counsel 
to  await  the  decision  of  their  Lordships. 

On  the  14th  of^  September,  1865,  the  Petitioners  lodged  a 
petition  of  appairf"  praying  to  be  allowed  to  appeal  from  the  decree 
of  the  14th  of  September,  1864.  As  the  petition  of  appeal  was 
not  lodged  in  the  Kegistry  of  the  Appeal  Court  within  six  months 
from  the  date  of  the  decree,  the  time  prescribed  by  the  26  &  27 
Vict.  c.  24,  8.  23,  it  was  now  moved  by  the  Appellants  under 
that  section  that  the  Judicial  Committee  would  be  pleased  to 
report  to  Her  Majesty  that  the  Appellants  might  be  allowed 
to  prosecute  their  appeal,  and  that  the  proceedings  already  taken 
for  prosecuting  the  appeal  whereby  the  process  had  been  for- 
warded from  Sierra  Leone,  might  be  ratified.  This  motion  was 
supported  by  an  affidavit  of  the  Petitioner's  Proctor,  setting  forth 
the  above  facts.    The  motion  was  opposed  by  the  Crown. 

'*   Mr.  V.  Lushington,  and  Mi*.  Bayford,  in  support  of  the  motion. 
The  delay  in  lodging  the  petition  of  appeal  arose  from  the 


Schkidt/ 
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Petitioners  waiting  for  the  decision  of  this  Tribunal  in  the  case  of       J.  C. 
the  Laura,  similarly  circumstanced.     The  time  limited  by  the        1866 
Statute,  26  &  27  Vict  c.  24,  s.  23,  which  is  six  months  for  pro-    CAaBAMovA. 
secuting  appeals  from  Vice-Admiralty  Courts  abroad,  including  ^^  *:^ 

Sierra  Leone,  was  orerlooked,  but  the  usual  steps  for  prosecuting        

the  appeal  have  been  taken  within  twelve  months,  the  period  pre-  «•  Bicabw* 
scribed  by  the  5  Geo.  IV.,  c.  113,  the  Slave  Trade  Abolition  Ad, 
under  which  the  proceedings  against  the  Ricardo  Schmidi  were 
liad,  and  which  time  is  still  allowed  for  prosecuting  appeals  from 
the  High  Court  of  Admiralty  of  England,  as  well  as  from  some  of 
the  Vice- Admiralty  Courts  abroad.  Upon  the  merits  we  are  entitled 
to  indulgence ;  the  owners  are  Foreigners,  and  the  strict  practice 
was  not  known  at  Sierra  Leone.  The  fact  of  the  Court  releasing 
the  vessel  without  awarding  costs  and  damages  involves  an  im- 
portant question  of  law.  We  have  sustained  damages  between 
£3,000  and  £4,000. 

TJie  Queens  Advocate  (Sir  B.  PhiUimore,  Q.C.),  and  Dr.  Swahey, 
for  the  Kespondents,  cordrd. 

JS'o  doubt  theraJa^A  discretion  vested  in  the  Judicial  Com- 
mittee by  the  23rd  section  of  the  Statute,  26  &  27  Vict.  c.  24,  to  re- 
commend the  allowance  of  an  appeal,  otherwise  shut  out,  for  non- 
compliance with  that  section,  which  requires  the  petition  of  appeal 
to  be  lodged  in  the  Registry  within  six  months  from  the  date  of 
the  decree,  but  we  submit  that*  the  section  must  be  construed  to 
mean  "  adequate "  grounds.  Here  there  does  not  appear  to  be 
any  particular  question  of  law  raised  to  justify  the  indulgence 
asked  for.  The  only  ground  accounting  for  the  delay  is  the  waiting 
till  the  decision  of  this  Court  in  the  Laura ;  that  alone,  we  submit 
is  not  sufficient. 

The  Lord  Justice  Knight  Bruce  : — 

No  ground  really  exists  to  entitle  the  Petitioners  to  the  exer- 
cise of  the  discretion  vested  in  their  Lordships  by  the  Statute, 
26  &  27  Vict.  c.  24,  s.  23,  to  admit  the  appeal,  notwithstanding  six 
months  have  elapsed,  except  that  the  Petitioners,  whom  we  believe 
intended  to  appeal,  did  not  lodge  their  petition  of  appeal  in  the 
Registry  until  a  similar  case,  the  Laura,  which  was  then  before  their 
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J.  0.        Lordships,  had  been  decided.     As,  however,  there  was  a  horn  fids 
1866        intention  to  appeal,  their  Lordships  think,  in  the  circtimstances, 
Oaikanova    that  the  appeal  ought  to  be  admitted  and  prosecuted  upon  pay- 
ment of  costs  of  the  present  application,  and  giving  security  for 
costs  to  the  amount  of  £300.    The  proceedings  that  have  already 


V. 

The  Queen. 


The 


"  RicARix)    been  taken  for  prosecuting  the  appeal  will  be  ratified. 

Schmidt.", 

Proctors  for  the  Appellants  :  Bothery  &  Co. 
Proctor  for  the  Respondents  :    F.  H.  Dyke,  Her   Majesty's 
Procurator-General. 


J.C* 

1866 


jP/*.  21.  28; 
MarcJi  17. 


TROTMAN'S   PATENT. 

Letters  Patent — Prolongation  of  term — Patentee  not  the  Manufacturer — Licenses 
— Profits — Bemuneration — Accounts, 

To  entitle  a  Patentee  to  a  prolongation  of  the  term  of  Letters  Patent,  he 
must  satisfactorily  establish  the  amount  of  his  profits. 

A  Patentee  did  not  manufacture  or  sell  the  patented  article  (ship  anchors), 
but  granted  licenses  to  Ironsmiths  to  manufacture,  from  Tvhom  he  received 
royalties.  On  an  application  by  him  for  an  extension  of  the  term  of  the 
Letters  Patent  on  the  ground  of  inadequate  remuneration,  the  accouots 
produced  of  his  own  expenditure  in  carrying  on  the  Patent  being  unsatis- 
factory, and  no  accounts  given  of  the  profits  derived  by  the  Licensees,  a 
prolongation  of  the  Letters  Patent  was  refused,  first,  as  the  Patentee's  accounts 
were  unsatisfactory,  and  secondly,  from  the  Patentee  having  so  dealt  with 
his  patent  rights  as  to  deprive  him  of  the  power  of  shewing  the  amount  of 
profit  derived  from  the  working  of  the  patent. 

Licensees  stand,  with  respect  to  the  profits,  in  the  same  position  s& 
an  Assignee  of  the  Patentee. 

XHIS  was  a  petition  by  the  Patentee,  Trofman,  for  a  prolongation 
of  the  term  of  Letters  Patent,  granted  to  him  in  April,  1852,  for 
his  invention  of  "  Improvements  in  Anchors." 

It  appeared  from  the  petition,  that  Letters  Patent  had  been 
granted  to  one  Porter  in  August,  1838,  for  improvements  in  anchors, 
but  which  Patent  had  been  worked  by  his  Assignee,  ManibaH  That 
the  Petitioner's  invention  and  improvements  which  were  applicable 

•  Present: — Lord  Chelmsford,  Sir  James  W.  Colvile,  and  Sib  Edwabd 
Vaughan  Williams. 
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to  Porter's  anchors  consisted,  "first,  of  forming  or  fixing  the  palm       J.  0. 
intennediately  of  the  breadth  of  the  arm ;  secondly,  in  forming  the        1866 
horn  wider  than  the  arm ;  and,  thirdly,  in  forming  or  affixing  the       jn  n 
palm  of  Porter's  at  the  back  of  the  arm,"  and  it  was  alleged,  that    ^p^^.'" 
by  these  improvements  an  anchor  made  in  accordance  with  the        — 
Petitioner's  invention  was  ensured  to  bite  the  ground  immediately, 
without  a  possibility  of  the  unopened  fluke  dragging  along,  as 
was  the  case  sometimes  with  Porters  anchor,  when  the  fluke  did 
not*  open  out  by  the  action  of  the  horn,  and  that  in  the  improved 
anchor  the  cable  was  less  likely  to  foul  the  horn  in  consequence 
of  its  peculiar  formation,  and  by  reason  of  the  angles  which  the 
faces  of  the  palm  made  to  the  faces  of  the  arms,  much  greater 
holding  power  was  obtained  than  in  Porter's,  or  any  other  existing 
anchor,  for  which  invention  Letters  Patent  had  been  granted  to  the 
Petitioner  for  England  on  the  20th  of  April,  1852,  and' for  Scotland 
and  Ireland  on  subsequent  dates.      That  shortly  afterward  the 
grant  of  the  Letters  Patent,  trials  were  made  under  the  Admiralty 
superintendence,  of  the  relative  value  of  anchors,  and  the  result 
of  the  trials  proved  the  Petitioner's  anchor  to  possess  superior 
advantages  over  the  other  anchors  tested ;  but  that,  although  exten- 
sively employed  by  the  Merchant  .Marine,  yet,  with  the  exception 
of  Her  Majesty's  Royal  Yacht,  "  The  Victoria  and  Albert,"  the 
anchor  was  not  employed  by  the  Eoyal  Navy,  notwithstanding  it 
had  been  recommended  by  a  Committee  of  the  House  of  Commons 
sitting  upon  that  subject 

The  Petitioner  further  stated,  that  from  the  outset  of  his  endea- 
vours to  bring  his  anchor  before  the  public  he  had  met  with 
great  difficulties,  both  from  the  peculiar  nature  of  the  trade 
of  an  Anchorsmith  and  other  causes,  and  that  the  paucity  of 
skilled  labour  among  that  trade  had  limited  the  production  of 
his  anchors,  although  the  number  of  licenses  he  had  granted  to 
Anchorsmiths,  at  a  certain  royalty,  had  steadily  increased.  That 
not  being  a  maker  or  dealer  in  anchors,  he  had  derived  no  benefit 
from  the  manufacture  or  sale  thereof,  and  no  advantage,  except 
in  the  way  of  royalties,  and  having  no  trade  or  goodwill  in  any 
trade  for  the  manufacture  of  anchors,  he  could  not  receive  any 
remuneration  from  his  invention  after  the  expiration  of  the  Letters 
Patent    That  he  had  expended  large  sums  of  money  in  connection 
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J.  c.       with  his  improYements  and  in  superintending  the  manafiBu^me 

1866       of  the  anchor  by  his  Licensees,  and  in  endeayonring  to  make  his 

/„  re       invention  known,  appreciated,  and  used  by  the  public ;  and  that  the 

'"paSott**    royalties  received  and  to  be  received  from  the  Licensees,  would  not 

afford  a  remuneration  or  reward  adequate  to  the  great  labours 

which  ho  had  sustained,  or  commensurate  with  the  benefits  which 
the  invention  had  conferred  on  the  public,  and  he  prayed  for  an 
extension  of  the  English  Patent  for  fourteen  years. 
There  was  no  caveat  entered  or  opposition. 
Evidence  was  given  shewing  that  the  Patent  was  a  most  useful 
one,  and  extensively  employed  in  the  Merchant  Marine,  though 
not  adopted  in  the  Eoyal  Navy.  From  the  accounts  produced  by  him 
it  appeared,  that  the  Licensees  had  paid  the  Petitioner  for  royalties 
the  sum  of  £15,000.  Among  the  items  of  the  expenditure  of  the 
Petitioner  ih  reference  to  the  profits  of  the  Patent  he  deducted 
the  sum  of  £4,900  for  his  personal  allowance  and  subsistence 
money,  in  visiting  and  overlooking  the  Licensees*  works  while 
manufacturing  the  anchors  during  the  fourteen  years  of  the 
Patent. 

Mr.  Webster,  Q.C.,  and  Mr.  Henry  James,  for  the  Petitioner : — 

This  case  materially  differs  from  other  applications  for  extension 
of  the  term  of  Letters  Patent.  Here  the  Inventor  is  not  the  Manufiic- 
turer  of  the  patent  article,  nor  did  he  sell  the  same.  He  has  granted 
licenses  to  Ironsmiths  to  manufacture  his  anchors  on  their  own 
account  upon  a  given  royalty,  and  the  royalties  received  by  him 
have  not  remunerated  him  for  what  is  confessedly  a  most  useftil 
Patent. 

[Lord  Chelmsford  : — As  the  Patentee  has  adopted  that  mode 
of  working  the  Patent,  if  not  sufficiently  remunerated,  is 'he  not 
bound  by  the  consequence?  The  accounts  are  most  unsatisfac- 
tory. The  charge  of  £500  a-year  for  personally  superintending 
the  Licensees'  manufactures  is  unheard  of.  There  ought  to  have 
been  a  return  of  the  profits  of  the  Licensees,  who  are  in  the 
same  position  as  an  assignee  of  the  Patentee.] 

:    From  the  nature  of  the  case,  that  is  impossible.    It  is  similar  to 
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a  Patent  for  making  biead,  where  licenses  have  been  granted  to       J.  0. 
Bakers.    How  could  you  ascertain  the  Bakers'  profits  ?    There  is        1866 
no  means  of  ascertaining  the  Licensees'  profits  or  loss  in  this 
instance.   In  Perkins'  Pat.  (1)^  a  similar  charge  for  personal  super- 
intendence of  the  Patent  was  allowed. 

Mr.  Hannen,  for  the  Crown. 

Such  an  application  as  the  present  is  not  a  matter  of  course. 
The  Patentee  must,  in  addition  to  the  public  utility  of  the  inven- 
tion, shew,  first.,  that  he  has  not  been  adequately  remunerated,  and, 
secondly,  that  he  has  pushed  on  the  Patent  so  as  to  obtain  that  ob- 
ject, which  in  this  case  he  has  not  done,  as  he  only  granted  licenses 
to  manufacturers.  The  accounts  are  unsatisfactory.  Among  the 
items  the  deduction  he  makes  from  the  profits  for  personal  expenses 
for  visiting  and  superintending  tlie  Licensees'  estabUshments, 
amounting  to  £4,900,  cannot  be  allowed.  Again,  no  accounts  have 
been  filed  by  the  Licensees,  who  are  in  the  same  position  as  Assignees 
of  the  Patentee.  It  is  impossible  to  ascertain  ijx)m  the  accounts 
filed  by  the  Petitioner  what  have  been  the  profits  of  the  Patent. 

The  consideration  of  the  application  was  reserved.    Their  Lord-        isnc 
ships'  judgment  was  now  delivered  by  Maixh\7. 


Lord  Chklmsford: — 

This  is  an  application  for  the  extension  of  the  term  of  a  Patent 
for  "  Improvements  in  Anchors." 

The  Patent  in  question  was  taken  out  by  the  Petitioner  shortly 
before  the  expiration  of  a  Patent  which  had  been  granted  to  a 
Mr.  Porter  for  "  Improvements  in  Anchors,"  and  which  Patent  had 
been  worked  by  Porter's  Assignee,  Mr.  Honiball,  the  uncle  of  the  Pe- 
titioner, who  assisted  him  in  his  business.  It  was  to  this  anchor  of 
Porter's  that  the  Petitioner's  improvements  were  applied.  Porters 
anchor  had  considerably  improved  upon  the  anchor  in  common  use, 
but  upon  a  trial  for  infringement  of  his  Patent  it  was  found  that  the 
principle  of  his  improvement  had  been  anticipated  by  a  person  of 
the  name  of  Loffon.  That  principle  was,  that  instead  of  the  arms 
being  fixed  as  in  an  ordinary  anchor,  they  moved  upon  axes,  and 

(1)  2  Webs.  Pat.  Cases,  17. 
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J.  C.       the  flukes  were  set  upon  them  at  an  angle.    It  appears  that  by 

1866       this  arrangement  greater  biting  and  holding  powers  were  obtained, 

In  re       ^^^  when  the  anchor  was  in  the  ground,  by  the  upper  fluke  resting 

'^Patont^    upon  the  shank  it  was  more  out  of  the  way,  and  less  likely  to  be 

caught  by  the  cable  while  the  vessel  was  swinging,  and  the  anchor 

itself  was  capable  of  more  compact  stowage.  The  Petitioner, 
taking  this  anchor  of  Porters  as  thus  described,  added  the  im- 
provements for  which  he  obtained  his  patent.  These,  according  to 
his  specification,  consisted  in  making  the  horn  or  toggle  for 
canting  the  anchor  and  opening  the  flukes  mdei  than  the  arm,  in 
aflSxing  the  palm  of  Porters  anchor  intennediate  of  the  breadth 
of  the  arms,  and  at  the  back  of  the  arm  instead  of  in  front  (it  not 
being  new  to  place  the  palm  at  the  back  of  the  arm  of  ordinary 
anchors),  and  in  making  the  angles  which  the  palms  make  to 
the  shank,  and  those  made  by  the  arms,  to  be  different.  These 
variations  from  Porters  anchor,  however  slight  and  insignificant 
they  may  seem,  were  undoubtedly  improvements  upon  it;  and 
the  Petitioner,  without  the  exercise  of  any  great  inventive  in- 
genuity, perfected  an  anchor  which  has  proved  highly  efficient 
and  useful. 

This  anchor  has  been  very  extensively  employed  by  the  mer- 
cantile marine,  and  has  invariably  been  found  upon  trial  to  possess 
holding  powers  superior  to  all  other  anchors.  For  some  unex- 
plained reason  it  has  not  been  introduced  into  the  Navy.  In  1853, 
an  Anchor  Committee  appointed  by  the  Admiralty  to  determine 
the  relative  merits  of  different  descriptions  of  anchors,  after  sub- 
mitting them  respectively  to  various  tests,  reported  most  favourably 
of  Trotman's  anchor.  The  Report  stated  that  this  anchor  "  proved 
to  have  greater  holding  powers  than  Porters,''  and  that  when  it 
was  subjected  "  to  trials  with  anchors  on  the  Admiralty  plan  of  the 
respective  weights  of  thirty,  thirty-five,  and  forty  cwt.  (stock 
included),  no  doubt  was  left  upon  the  minds  of  the  committee 
that  in  regard  to  holding  power  with  a  steady  equable  strain, 
Trotmans  anchors  were  fully  equal  to  Admiralty  anchors  of  at 
least  twenty-four  per  cent,  greater  weight." 

It  was  proved  in  evidence,  that  after  this  report  Porter's  anchors 
went  entirely  out  of  use,  and  that  the  demand  was  for  Trotmans 
anchors  instead  of  them.    Although,  therefore,  the  merit  of  the 
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improved  anchor  was  originally  due  to  Porter  (or  to  Logan,  who  J.  0. 
was  before  him  in  the  field),  the  improvements  introduced  by  the  1866 
Petitioner  have  certainly  tended  to  make  the  anchor  practically  in  m 
more  useful,  and  he  has,  therefore,  upon  this  ground  a  claim  to    ^p^ot." 

consideration  in  his  present  application.  

But  admitting  the  merit  of  the  Petitioner,  the  question  to  be 
next  considered  is  the  sufficiency  of  his  remuneration.  There  is 
this  peculiarity  in  his  case,  that  instead  of  becoming  himself  a 
manufacturer  of  his  patented  anchors,  he  has  preferred  to  grant 
licenses  to  Ironsmiths  to  manufacture  them  on  their  own  account, 
paying  him  a  royalty.  In  all  prior  applications  for  the  extension 
of  the  term  of  a  Patent,  the  Patentee  has  himself  made  and  sold 
the  patented  article,  either  exclusively  or  in  conmion  with  other 
persons  to  whom  he  has  granted  licenses,  or  he  has  assigned  away 
his  Patent  altogether,  so  as  to  substitute  his  Assignee  for  himself 
in  all  questions  respecting  his  Patent  rights.  In  these  cases  there 
is  obviously  no  difficulty  in  ascertaining  the  profit  which  has  been 
derived  from  the  Patent.  It  is  supposed,  however,  that  the  unusual 
manner  of  working  the  Patent  in  this  case  renders  the  application 
of  a  different  principle  necessary.  This,  however,  is  clearly  a 
misapprehension.  The  question  in  all  cases  of  this  description  is 
not  what  the  Patentee  has  received,  but  what  has  been  made,  or 
by  proper  judgment  and  application  might  have  been  made,  by 
the  Patent.  The  Petitioner  might,  if  he  pleased,  have  become  the 
Manufacturer  of  his  patented  anchor.  If  he  had,  it  would  then 
have  been  necessary  to  ascertain  what  part  of  the  profits  of  the  • 

manufacturing  business  ought  to  be  ascribed  to  the  Patent.  In 
arriving  at  this  result  the  proper  course  would  have  been  to 
deduct  the  original  cost  of  the  anchor,  the  ordinary  amount  of 
Manufacturer's  profits  in  the  particular  trade,  and  probably  an 
allowance  for  the  time  and  labour  of  management,  and  the  re- 
mainder would  then  have  been  the  profit  due  to  the  Patent.  But 
the  Petitioner  was  unwilling  to  incur  a  large  expenditure  in 
erecting  the  proper  plant  for  carrying  on  the  manufacture,  and 
preferred  to  leave  the  expense  of  the  new  ma<5hinery  necessary  for 
forging  his  anchors  to  the  Licensees,  being  content  to  receive  a 
royalty  as  his  share  of  the  profits  of  the  Patent  business.  Under 
these  circumstances,  if  this  royalty  alone  were  to  be  regarded,  it  is 
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J.  C.  evident  that  we  should  not  arrive  at  a  knowledge  of  the  whole 
1866  amount  realized  by  the  Patent,  but  that  the  question  would  be 
j^  changed  from  what  the  patent  had  produced  to  what  it  had  yielded 
^PatoIt  "  to  the  Patentee.  It  was  necessary,  therefore,  for  the  favourable 
—  consideration  of  the  Petition  that  the  Patentee  should  bring  into 
account  the  profits  obtained  by  the  Licensees  in  respect  of  tho 
Patent.  He  has  however  not  furnished  any  information  upon  this 
point;  for  although  he  has  proved  t^at  the  Licensees  paid  him 
royalties  amounting  to  £15,000,  being  five  per  cent,  upon  the 
d£300,000,  the  gross  amoimt  of  their  business,  he  has  not  enablerl 
their  Lordships  to  ascertain  how  much  of  this  large  sum  is  appli- 
cable to  the  co^t  of  the  manufacture,  and  what  per-centage  of  it 
belongs  to  the  Patent  monopoly.  In  the  course  of  the  argument 
for  the  Petitioner,  a  case  was  supposed  of  a  person  patenting  an 
invention  of  a  particular  kind  of  bread,  and  granting  licenses  for 
the  sale  of  it  to  a  very  large  number  of  Bakers,  and  it  was  aske  I 
whether  in  such  a  case  it  would  be  necessary  for  him,  in  applying 
for  a  prolongation  of  the  term  of  his  Patent,  to  prove  the  amount 
of  the  profits  made  by  all  the  Licensees  in  respect  of  the  patented 
article.  The  answer  is,  that  he  would  undoubtedly  be  bound  to 
furnish  this  proof.  It  must  always  be  borne  in  mind  that  the 
extension  of  the  term  of  a  Patent  is  matter  of  favour,  not  of  right ; 
and  that  it  is  essential  to  the  favourable  consideration  of  the 
Patentee's  application,  that  he  should  distinctly  prove  how  much 
the  public  have  had  to  pay,  or,  in  other  words,  how  much  has  been 
received  on  account  of  the  Patent.  If,  therefore,  the  Patentee  has 
dealt  i;\ith  his  Patent  rights  in  such  a  manner  that  when  the  time 
arrives  for  asking  for  a  renewal  of  his  term,  he  has  put  it  out  of 
his  power  to  give  the  requisite  evidence  upon  which  his  applica- 
tion must  to  a  great  extent  be  founded,  his  petition  must  fail, 
because  it  wants  the  proof  which  is  essential  to  its  success.  This 
is  the  case  with  the  present  Petitioner.  He  has  left  in  complete 
obscurity  the  actual  amount  of  profits  realized  by  the  Patent, 
which  may,  for  anything  that  appears,  be  more  considerable  than 
in  any  former  case  in  which  a  Patent  has  been  extended. 

The  uncertainty  in  which  the  Petitioner  has  left  this  part  of  his 
case  would  be  fatal  to  his  application,  even  if  he  were  entitled  to 
all  the  deductions  for  his  own  share  of  the  profits  which  he  has 
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claimed  in  his  accounts.  But  their  Lordships  cannot  forbear  J.  0. 
expressing  their  dissatisfaction  with  the  manner  in  which  these  if^BG 
accounts  have  been  prepared.  The  Petitioner  was  in  the  situation  /»  ^ 
of  a  person  receiving  a  rent  or  royalty,  having  nothing  whatever  p^^t.* 
to  do  with  the  manufacture  of  the  article  from  which  this  rent  or 
royalty  was  derived.  He  had  a  right  under  the  licenses  (a  specimen 
of  which  has  been  furnished)  to  visit  the  works  of  the  Licensees  at 
any  time,  "to  view  and  inspect  the  method  there  used  and 
employed  in  manufacturing  anchors,  and  the  quantities  and  values 
thereof."  This  power  was  reserved  to  enable  him  to  ascertain, 
from  time  to  time,  the  nature  and  amount  of  the  business  carried 
on,  80  as  to  provide  him  with  a  constant  check  upon  the  accounts 
of  the  royalties.  It  is  very  doubtful  whether  his  journeys  to  the 
different  works,  for  the  purpose  of  watching  over  his  interests,  and 
seeing  that  the  anchors  were  properly  made,  ought  to  be  debited 
to  the  Patent ;  and  there .  are  annually  questionable  items  |intro- 
duced  into  iJie  accounts,  for  many  of  which  there  are  no  vouchers, 
liut  these  sums  are  insignificant  in  comparison  with  the  item  for 
"  Patentee's  allowance  and  subsistence-money  for  fourteen  years  at 
£350  per  annum,  £4,900."  The  Patentee,  in  his  examination 
before  their  Lordships,  at  first  gave  them  to  understand  that  this 
sum  partly  represented  the  expense  of  his  maintenance  which  he 
claimed  to  charge  against  the  Patent,  but  he  afterwards  stated, 
that  it  was  an  assumed  sum  which  he  considered  himself  entitled 
to  for  his  trouble  and  labour  in  generally  superintending  the 
manufacture  of  his  anchors  by  the  different  Licensees.  Taking 
it  for  granted  that  this  is  the  correct  meaning  of  this  large  item, 
it  is  difficult  to  understand  upon  what  principle  it  can  be  main- 
tained. It  was  no  part  of  the  covenant  with  the  Licensees  that 
the  Petitioner  should  superintend  their  operations ;  and  if  they 
required  his  assistance  to  instruct  their  workmen,  they  should 
have  engaged  him,  and  paid  him  for  his  services.  If  they  had 
done  so,  this  would  have  constituted  a  fair  deduction  out  of  the 
profits  of  the  Licensees,  and  would  have  properly  entered  into  the 
Patent  account.  But  if  an  allowance  for  management  were  to  be 
deducted  from  the  royalty  in  ascertaining  the  amount  of  profit 
received  by  the  Patentee,  as  the  Licensees,  in  estimating  their 
profits  from  the  Patent,  would  be  entitled  to  the  deduction  of  an 
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J.  0.       annual  sum  on  the  same  account,  the  Patent  would  be  debited 

186C       twice  with  the  same  item  of  expense  for  management. 

/„  re  In  the  absence  of  all  proof  of  the  portion  of  the  profits  receive*.! 

'^Pi^TOiT.'*    by  the  Licensees,  which  the  Petitioner  was  bound  to  adduce,  and 

from  the  unsatisfactory  nature  of  his  accounts,  their  Lordships 

think  that  the  Petitioner  has  not  placed  himself  in  a  position 
which  entitles  him  to  their  favourable  consideration,  and  they 
cannot  recommend  any  extension  of  the  term  of  his  Patent. 

\    Solicitors  for  the  Petitioner :  WaikinSy  Bakery  &  Baylis. 
Solicitors  for  the  Treasury  for  the  Crown.  ^ 
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GEORGE  JONES  SAXON  PAGE Appellant;       JO* 

AKD  1866 

COWASJEE  EDULJEE Respondent.    fa.2AZ. 

ON  appeal  from  the  supreme  court  of  CEYLON. 

Sate  of  huU  </siranded  Ship  hy  auction — Variation  of  tonditiaiu  of  sale — Pay-' 
ment  of  deposit — Repoeumon  hy  vendor^^Be^saie — Action  to  recover  the 
difference  hettoeen  original  price  and  mm  realised  upon  re-tale — Roman- 
Dutch  Law — Pleadings — Answer — Reconvention — Damages  awarded  to  />e- 
fendantn 

Action  to  recover  the  difierenoe  between  the  original  price  bid  at  public 
anction,  and  the  sum  realized  upon  a  re-sale,  for  the  hull  of  a  stranded 
vessel,  sold  by  the  Master  and  purchased  by  the  Defendant,  upon  conditions 
of  sale,  which  were  appended  to  the  memorandum  of  purchase,  and  signed 
after  the  sale  by  the  Defendant's  agent  on  his  behalf;  which  conditions 
differed  materially  from  those  appended  to  the  catalogue  of  sale,  and  which 
were  the  conditions  read  out  at  the  auction. 

The  Defendant  paid  the  deposit  upon  the  terms  of  the  conditions  of  sale 
read  at  the  auction,  and  took  possession  of  the  vessel,  without  having  any 
formal  transfer  made  to  him.  The  vessel  was  laden  with  rice,  and  was 
soon  afterwards  by  order  of  the  Board  of  Health,  destroyed  as  a  nuisance. 
The  Defendant  having  declined  to  complete  the  purchase,  the  vendor  resumed 
possession  of  the  vessel,  and  re-sold  it  at  a  loss. 

The  form  of  the  action  was  by  libel,  according  to  the  Roman-Dutch  Law. 
The  Defendant  in  his  answer,  among  other  defences,  denied  that  he  had 
purchased  under  the  conditions  appended  to  the  memorandum  of  sale,  and 
prayed  the  dismissal  of  the  action  with  costs ;  and  in  reconvention,  for  pay- 
ment of  the  amount  of  the  deposit  and  damages  he  had  sustained,  to  the 
amount  of  £1,000,  for  loss  of  profits  and  advantages  from  the  vessel,  her 
tackle  and  implements. 

The  judgment  of  the  District  Court  was  in  favour  of  the  Plaintiff,  the  Judge 
of  that  Court,  being  of  opinion,  that  the  Defendant  purdiased  on  the  conditions 
of  sale  appended  to  the  memorandum  of  purchase,  and  that,  according  to 
those  conditions,  the  Plaintiff  had  rightly  resumed  possession  and  re-sold  the 
vessel.  The  Supreme  Court  on  appeal  reversed  that  judgment,  and  ordered 
judgment  to  be  entered  for  the  Defendant,  being  of  opinion,  that  the  Plaintiff 
having  founded  his  claim  upon  an  agreement  which  gave,  among  other  things, 
a  right  of  re-sale,  with  conditions  different  from  those  read  at  the  auction 
and  having  in  consequence  repossessed  himself  of  the  vessel  and  re-sold  her, 
had  thereby  deprived  himself  of  the  right  to  recover  from  the  Defendant, 
and  awarded  the  Defendant  the  damages  claimed  by  his  answer : — 

*  Present.'— Lord  Chelksfobd^  Sib  Jaxes  Willxav   Colvilx,   and   Sib 
Edwabd  Yauohav  Williams. 

Vol.  L  3  K 
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J.  0.  Held  by  the  Judicial  Committee,  (1),  that  thoogh  the  merits  of  the  caae 

1866  were  with  the  Flaintifif,  neither  the  judgment  of  the  District  or  Supreme 

JT^^  Court  could  be  sustained,  as  there  was  no  other  agreement  between  the  parties 

9,  than  the  one  founded  on  the  conditions  read  out  in  the  auction  room  at  the 

GowAsnoc  sale ;  and  that  the  Plaintiff  haying  sued  upon  a  different  conti&et,  was  doc 

Edpukb.  entitled  to  recover,  and  ought  to  have  been  non-suited :  and  (2),  that  in 

the  absence  of  any  evidence  of  damage,  the  Defendant  was  not  entitled  to 

judgment  for  damages : — 

Held  further,  that  although  the  act  of  the  Plaintiff  in  retaking  the  hull  of 
the  ship  and  selling  her  was  wrongful  and  entitled  the  Defendant  to  brin^ 
an  action  of  trover,  it  did  not  amount  to  a  recission  of  the  contract. 

If  before  actual  delivery,  the  vendor  re-sells  the  property  while  the  pm*- 
chaser  is  in  default,  the  re-sale  will  not  authorise  the  purchaser  to  consider 
the  contract  rescinded,  so  as  to  entitle  him  to  recover  back  any  deposit  of 
the  price,  or  to  resist  paying  any  balance  which  may  be  still  due. 

The  rule  applies  where  there  has  been  a  delivery,  and  the  vendor  after- 
wards takes  the  property  out  of  the  possession  of  the  purchaser,  and  re- 
sells it. 

XHIS  was  an  appeal  against  a  decision  of  the  Supreme  CSonrt 
of  Cejflony  setting  aside  a  judgment  of  the  District  Court  of 
Cclumbo  in  an  action  brought  in  that  Court  by  the  Appellant, 
as  Plaintiff,  against  the  Respondent,  as  Defendant. 

The  Plaintiff  was  formerly  the  Master  of  the  ship,  Nova  SeoHan. 
The  Defendant,  a  Parsee  Merchant  residing  at  ColumbOf  was  the 
purchaser  of  the  hull  of  the  ship; 

The  libel  of  the  Plaintiff  stated,  that  the  Defendant  by  a 
certain  memorandum  or  agreement,  which  was  annexed  to  the  libel, 
had  agreed  to  purchase  the  hull  of  the  ship,  Nova  Scotian,  for  the 
sum  of  £1,020,  according  to  certain  conditions  of  sale  annexed  to 
the  libel,  by  which  it  was  stipulated,  amongst  other  things,  that 
the  purchasers  should  pay  to  the  Plaintiff  a  deposit  of  10  per 
cent,  on  the  purchase-money,  on  the  transfer-deed  being  executed 
by  the  Plaintiff,  but  if  from  any  cause  whatever  the  remainder  of 
the  purchase-money  should  not  be  paid,  then  that  interest  at  the 
rate  of  10  per  cent,  should  be  paid  by  the  Defendant  until  payment 
in  fiill,  but  without  prejudice  to  the  right  of  the  Plaintiff,  in 
case  the  Defendant  should  fail  or  neglect  to  comply  with  the  con- 
ditions, to  treat  the  deposit  money  as  forfeited,  and  to  have  the 
sale  enforced,  or  to  have  the  vessel  r^^old  at  the  option  of  the 
Plaintiff  in  terms  of  the  conditions  of  sale ;  and  the  libel  stated 
that>  although  the  Defendant  had  paid  £250,  in  respect  of  the 
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deposit  of  10  per  cent.,  and  the  Plaintiff  had  always  been  ready       J.  C. 
to  carry  out  his  part  of  the  agreement,  the  Defendant  refused        1866 
to  pay  the  balance  of  the  purchase-money,  and  the  Auctioneer's       p^ob 
commission,  and  otherwise  foiled  to  comply  with  the  terms  of  the    oowasjeb 
agreement  and  conditions  of  sale,  and  that,  therefore,  the  Plaintiff    Eduljee. 
had  caused  the  hull  of  the  yessel  to  be  sold  at  the  risk  of  the 
Defendant,  and  at  which  rensKile  no  higher  sum  than  £500,  was 
.  offered,  whereby  the  Plaintiff  became  entitled  to  recover  from  the 
Defendant  a  sum  of  £520,  the  deficiency  on  such  re-sale,  together 
with  costs  of  the  same  as  liquidated  damages. 

Annexed  to  the  libel  was  the  following  memorandum  of  sale : — 
"That  Coway'ee  Edvljee  declared  the  highest  bidder  for  and 
purchaser  of  the  ship^  Nova  Scotian,  hereinbefore  described,  at  the 
sum  of  £1,020,  at  which  sum  he,  the  said  Cowayee  Edtdjee,  doth 
agree  to  become  the  purchaser  thereof  accordingly,  and  also 
doth  agree  on  his  part  to  perform  the  conditions  of  sale ;  and 
in  consideration  thereof  the  vendors  do  agree  to  sell  and  convey 
the  said  vessel  unto  the  said  Cowayee  Edtdjee^  his  heirs  and 
assigns,  or  as  he  shall  direct  according  to  the  said  before  written 
conditions." 

On  the  other  side  of  the  same  paper  on  which  the  foregoing 
memorandum  was  printed  and  signed,  were,  partly  written  and 
partly  printed,  certain  conditions  of  sale,  which  differed  materially 
from  the  original  conditions  appended  to  the  catalogue.  The 
third  condition  required  a  deposit  of  10  per  cent,  on  the  purchaqe- 
money,  as  pleaded  in  the  Ubel,  and  the  eighth  condition  gave  a 
power  of  *!re-flale. 

The  Defendant  by  his  answer  pleaded  as  follows: — ^first,  be 
denied  that  he  purchased  the  vessel  subject  to  the  conditions  of 
sale  alleged  in  the  libel,  and  stated  that^  on  the  contrary,  the 
vessel  was  advertised  for,  and  was  ultimately  put  up  for  sale, 
on  entirely  different  conditions,  which  conditions  of  sale  he 
annexed  to  his  answer.  Second,  he  stated  that  when  the  vessel 
was  put  up  for  sale  he  offered  the  sum  of  £1,020,  for  the  same,  and 
the  offer  being  accepted  paid  the  deposit  of  £250,  in  part  of  the 
purchase-money,  and  tendered  the  balance  of  the  purchase-money, 
but  that  the  Plaintiff  refused  to  convey  the  vessel  or  to  furnish 
the  Defendant  with  the  necessary  documents  for  the  preparation  of 
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a  legal  transfer.  Third,  that  the  vessel  was  subsequently  taken 
possession  of  by  the  Board  of  Health,  and  on  the  ground  that  the 
same  was  a  nuisance,  was  broken  up,  destroyed  and  damaged. 
Fourth,  that  the  Plaintiff  had  not  at  the  time  he  offered  the 
vessel  for  sale,  and  had  never  since,  had  the  necessary  power, 
right  or  authority  to  sell  the  vessel  or  to  make  a  good  conveyance 
thereof  to  the  Defendant.  Fifth,  that  the  Plaintiff  after  the  sale 
resumed  possession  of  the  vessel  and  offered  the  same  for  sale: 
Sixth,  that  the  agreement  for  the  sale  was  invalid  and  inoperative, 
and  contrary  to  law :  and  seventh,  that  by  reason  of  the  Plain- 
tiff's non-performance  of  his  agreement  he  had  ^become  and  was 
liable  to  pay  to  the  Defendant  the  sum  of  £250 ;  and  in  recon- 
vention the  Defendant  pleaded,  that  he  had  sustained  heayy 
loss  and  damage,  having  been  deprived  of  the  profit  and  adyan- 
tage  which  would  have  accrued  to  him  from  the  vessel  when 
repaired  and  floated,  her  tackle,  implements  and  other  articles, 
which  the  Defendant  had  also  purchased  with  a  view  of  re-fitting 
the  vessel,  to  the  damage  o£  £1,000. 

The  conditions  of  sale  which  were  annexed  by  the  Defendant  to 
his  answer,,  provided  by  the  second  condition  for  a  deposit  of  25  per 
cent,  to  be  made  on  each  lot,  if  required,  at  the  time  of  the  sale, 
but  gave  no  power  of  re-sale  and  forfeiture  of  deposit  in  failure  of 
compliance  with  the  conditions. 

The  action  was  tried  before  Mr.  George  Lawsan,  the  Judge  of  the 
District  Court  of  Coltmbo,  when  the  following  facts  were  proved:— 

Early  in  the  month  of  December,  1862,  the  Nova  Scotian,  of 
which  the  Plaintiff  was  then  Master,  arrived  at  Oolumho,  and 
on  the  18th  of  that  month  she  was  driven  from  her  anchorage, 
and  finally  stranded  near  the  harbour,  a  complete  wreck.  At 
the  request  of  the  Plaintiff,  two  surveys  were  held  on  the  No^ 
Scotian  by  Captains  of  other  ships  then  in  port.  Acting  on  their 
advice,  the  Plaintiff,  as  Master  of  the  ship,  advertised  the  ship 
for  sale,  for  the  benefit  of  all'  concerned.  Catalogues  and  par- 
ticulars of  sale  of  the  ship  and  stores  were  circulated  in  Colitido 
by  the  Auctioneers.  Appended  to  the  catalogues  were  certain 
printed  conditions  of  sale,  which  were  the  same  conditions  as  were 
filed  with  the  Defendant's  answer.  The  sale  took  place  on  the 
2nd  and  3rd  days  of  January,  1863.     Before  the  sale  com- 
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menoed,  the  Auctioneer  read  over  the  conditions  of  sale  attacj^ed  J-  C. 
to  the  catalogue.  The  hull  of  the  ship  was  sold  for  £1,020,  to  1866 
the  Defendant's  agent.  The  Defendant  was  present  at  the  sale,  Paob 
and  purchased  several  other  lots  put  up  for  sale,  consisting  of  Cowasjsb 
tackle,  stores,  &a  After  the  sale,  the  Defendant  s  agent,  in  his  ^'^''' 
presence,  signed,  at  the  request  of  the  Auctioneers,  a  memorandum 
in  the  form  annexed  to  the  Plaintiff's  libel.  The  conditions  of  sale 
were  not  those  originally  appended  {o  the  catalogue  of  sale,  but  were 
substituted  for  them.  There  was  conflicting  evidence  as  to  whether 
they  were  read  over  in  the  presence  of  the  Defendant  and  his  agent, 
by  the  Auctioneer,  or  his  Clerk,  before  the  memorandum  of  the  sale 
was  signed.  The  Defendant  paid  the  deposit  of  25  per  cent.,  as  stipu- 
lated by  the  original  conditions,  and  received  from  the  Auctioneers 
authority  to  take  possession  of  the  wreck,  which  he  accordingly  did. 
Application  was  made  to  the  Plaintiff  by  the  Defendant  for  the  Ship's 
Kegister,  which  the  Plaintiff  refused,  having,  on  the  advice  of  the 
Collector,  sent  the  same  to  the  Custom-house,  to  be  transmitted  to 
the  Port  of  Registry  in  England  for  the  purpose  of  being  cancelled, 
pursuant  to  the  provisions  of  the  Merchant  Shipping  Act,  17tk 
&  18th  Vict.,  c.  104,  sec.  53.  On  the  8th  of  January,  1863,  the  De- 
fendant  received  a  notice  from  the  Board  of  Health,  ordering  him 
to  discharge  the  cargo  forthwith,  or  within  a  week,  and  on  the 
next  day  he  was  informed  that  the  Board  of  Health  intended 
to  destroy  the  ship,  as  a  nuisance,  on  the  following  morning ;  and 
accordingly  the  ship  was  blown  up  on  that  day.  On  the  12th 
of  January,  the  Auctioneers  by  letter  of  that  date,  applied  to  the 
Defendant  for  payment  of  the  balance  of  the  purchase  money. 
The  Defendant  declined  to  pay  the  balance  and  claimed  to  have 
his  deposit  returned,  upon  the  ground  that  the  Plaintiff  had  fedled 
to  comply  with  his  agreement,  and  was  unable  to  carry  it  out 
as  the  ship  was  destroyed.  The  Auctioneers  gave  notice  by  letter 
to  the  Defendant  that  they  should  re-sell  the  ship  at  the  Defendant's 
risk  in  terms  of  the  conditions  of  sale,  and  the  ship  was  accordingly 
re-sold  by  auction,  and  fetched  the  sum  of  £500. 

The  Judge  of  the  District  Court  found,  that  as  it  appeared  &om 
the  memorandum  of  sale  that  there  was  a  plain  and  distinct  reference 
to  certain  conditions  written  on  the  same  paper,  and  as  the  Defen- 
dant's agent,  in  signing  that  document^  must  have  learned  that  they 
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J,  0.  wert  incorporated  with  the  memorandum,  or  might  have  done  so  but 
1866  for  his  own  neglect,  the  Plaintiff  had  proved  that  the  Defendant 
^^^  purchased  the  vessel  subject  to  the  conditions  annexed  to  the 
«•  libel :  and  he  added,  that  there  was  no  pretence  for  imputing  fraud  to 
Edcuke.  the  Plaintiff  or  his  agents :  he  further  found,  that  the  Plaintiff  had 
always  been  ready  and  willing  to  transfer  the  vessel,  and  that  he 
was  justified  in  refusing  to  furnish  the  Defendant  with  the  Register : 
and  he  held,  that  the  Plaintiff  was  not  bound  to  prove  his  right 
to  sell  the  vessel,  as  the  Defendant  had  dealt  with  him  as  having 
authority  to  sell :  that  the  Board  of  Health  did  not  take  posses- 
sion of  the  ship  or  injure  it  until  after  the  property  had  passed  to 
the  Defendant  and  was  at  his  risk,  and  that  the  injury  done  to 
the  ship  by  a  third  party  after  the  property  had  vested  in  the 
Defendant,  and  possession  had  been  delivered  to  him,  was  no 
ground  for  rescinding  the  contract.  That  the  Plaintiff  was  justified 
in  resuming  possession  of  the  ship  by  the  conditions  of  sale ;  and 
that  as  to  the  contract  being  void  and  illegal  because  the  vessel 
was  a  nuisance,  there  was  no  evidence  that  the  ship  was  a  nuisance 
at  the  time  of  the  sale,  arid  not  sufficient  to  prove  that  she  was  so, 
when  abandoned  by  the  Defendant.  The  Court,  therefore,  found 
against  the  Defendant  on  all  the  pleas  pleaded  by  his  answer,  and 
judgment  was  entered  for  the  Plaintiff  for  £373.  Is.  and  costs. 

The  Defendant  appealed  from  this  judgment  to  the  Supreme 
Court  of  the  Island,  on  the  following,  amongst  other  grounds, 
first,  that  it  was  established  that  the  vessel  had  been  sold  on  the 
conditions  appended  to  the  catalogue  of  sale,  and  not  on  the  con- 
ditions produced  by  the  Plaintiff;  and,  secondly,  that  the  Defen- 
dant having  purchased  the  vessel  on  the  conditions  appended  to 
the  catalogue,  could  not  be  subsequently  burdened  with  other  and 
different  conditions. 

On  the  24th  of  November,  1863,  Sir  Edward  8.  Creasy,  the  Chief 
Justice,  delivered  the  judgment  of  the  Court,  whereby  the  judgment 
given  by  the  District  Court  in  favour  of  the  Plaintiff  was  set  aside, 
and  judgment  for  the  Defendant,  with  costs,  ordered  to  be  entered. 
The  Chief  Justice,  in  delivering  the  judgment  of  the  Court,  after 
stating  the  averments  in  the  libel  and  answer,  proceeded  in  these 
terms :  "  The  hull  of  the  Nova  Scotian  was  sold  by  auction,  and  it 
appears  to  us  to  be  qidte  clear  on  the  evidence  that  the  conditions 
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of  sale,  which  were  circulated  before  and  daring  the  auction,  and       j.  0. 
which  were  read  out  by  the  Auctioneer  at  the  commencement  of       18G6 
the  sale,  were  not  the  conditions  relied  on  by  the  Plaintiff  and       p^, 
annexed  to  his  libel,  but  were  a  different  set  of  conditions  which    n^^j^^j^ 
the  Defendant  has  annexed  to  his  (the  Defendant's)  answer.  These     Eduusb. 
last-mentioned  set  of  conditions  contain  nothing  to  give  the  yendor 
a  power  of  re-sale  in  the  eyent  of  the  purchaser  making  defSault 
— they  stipulate  for  a  payment  of  25  per  cent,  deposit.    The 
Defendant  was  the  highest  bidder  for  the  hull  of  the  stranded 
ship  and  the  lot  was  knocked  down  to  him.      In  the  ordinary 
course  of  auction  sales  he  thereby  became  the  purchaser,  according 
to  the  conditions  which  the  Auctioneer  had  read  out,  and  subject 
to  the  necessity  of  complying  with  any  statutory  requisites  as  to 
such  sales,  whether  imposed  by  the  Imperial  Legislature  or  by  the 
Ordinances  of  this  Colony.    No  point  was  made  in  the  argument 
of  the  case,  as  to  the  non-compliance  with  the  proyisions  of  the 
Merchant  Shipping  Ads,  as  to  the  mode  in  which  property  in  a  ship 
can  be  transferred.    We  do  not  think  it  necessary  to  consider  that 
point  in  this  judgment,  because  it  is  a  clear  fact  in  the  case,  that 
no  such  formal  transfer  of  the  ship  was  here  made  at  all.  -  If  such 
a  formal  tremsfer  is  indispensable  in  order  to  giye  yalidity  to  the 
sale,  or  to  make  it  amount  to  at  least  a  yalid  agreement  for  a  sale, 
the  Plaintiff  is  out  of  Court  for  default  of  such  a  transfer  haying 
been  effected.    AJfter  the  sale,  the  Defendant  paid  the  deposit  of  25 
per  cent,  stipulated  in  the  conditions  which  had  been  read  out,  and 
this  payment  satisfied  the  requisitions  of  the  Ordinance,  No.  VII. 
of  1840,  sec.  21 ;   and  the  sale  and  purchase  of  the  ship's  hull 
were  thereby  made  yalid  and  completed  according  to  our  Colonial 
laws,  and  unquestionably  the  sale  and  purchase  were  made,  and 
the  deposit  paid,  under  the  conditions  of  sale  read  at  the  auction, 
and  not  under  those  which  the  Plaintiff  sets  up,  but  of  which  not 
a  word  had  been  said  in  the  transactions  until  aftex  the  deposit 
money  was  paid.     After  the  payment  of  the  deposit  a  set  of 
conditions  of  sale,  which  do  contain  a  clause  of  re-sale,  and  which 
are  annexed  by  the  Plaintiff  to  his  libel,  were  signed  by  the  Defen- 
dant's agent  at  the  Auctioneer's  oflSce.    The  eyidence  of  the  parties 
as  to  the  precise  circumstances  under  which  they  were  signed  is  not 
uniform.  We  haye  no  doubt  that  the  Defendant's  agent  signed  them 
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J.  0.       in  fall  confidence  that  they  were  identical  with  those  lead  out  at  the 
]g66        sale.    But  eyen  if  he  knowingly  signed  conditions  which  imposed 
]^       the  new  obligation  on  him  of  paying  any  loss  arising  from  a  re- 
V-         salOy  such  fresh  agreement  would  be  insufficient  to  maintain  an 
Editijee.     action,  being  entirely  without  consideration.    It  has  been  urged 
that  the  right  of  re-sale  always  etists,  and  that  the  vendor  had  it 
here  independently  of  the  stipulations  in  the  signed  set  of  condi- 
tions of  sale.    This  is  dearly  shown  not  to  be  law  by  the  case  of 
Martindale  y.  Smith  (1)  and  other  authorities,  cited  in  Tudor'$ 
Leading  Gases  on  Mercantile  and  Maritime  Law,  p.  530,  et.  seq^ 

The  effect  of  this  judgment  was  to  condemn  the  Flamtiff  to  pay 
the  Defendant  the  several  sums  of  £250,  the  amount  of  the  deposit^ 
and  £1,000,  claimed  in  his  answer  for  damages. 

The  Plaintiff  appealed  from  this  judgment  to  Her  Majesty  in 
Council. 

Mr.  MeUish,  Q.C.,  and  Mr.  WatJcm  WiUiams,  for  the  Appellant  :— 

This,  though  an  action  brought  by  the  Plaintiff,  as  Master  of 
the  ship,  Nova  Scati(m,io  recover  damages  from  the  Defendant  for 
the  non-Mfilment  of  a  contract  for  the  purchase  of  the  hull  of  that 
vessel,  which  had  become  a  wreck,  has  been  so  dealt  with  and 
treated  in  the  Court  below  as  to  have  the  effect  of  an  action  by 
the  Defendant  against  the  Plaintiff  to  repudiate  the  contract  of 
sale  upon  the  ground  of  fraud,  no  fraud  being  alleged  or  proved  ; 
and  damages  to  the  amount  of  £1,000,  have  been  given  against  the 
Plaintiff,  without  any  evidence  of  damage  sustained,  or  materials 
from  which  it  could  be  inferred,  but  simply  upon  the  Defendant's 
claim  in  reconvention  made  by  his  answer.  That  is  the  consequence 
of  the  judgment  of  the  Supreme  Court,  which  did  not  simply  reverse 
the  judgment  of  the  District  Courts  but  actually  gave  judgment  for 
the  Defendant,  with  costs.  It  is  as  if  the  Defendant  had  originally 
brought  an  action  against  the  Plaintiff,  to  repudiate  the  contract  of 
sale,  which  the  Plaintiff  had  sued  on.  This  is  irregular  and  cannot 
upon  any  principle  of  pleading  be  sustained,  and  on  that  ground 
alone  we  submit  that  the  judgment  of  the  Supreme  Court  cannot 
stand.  But  both  the  merits  and  the  law  are  with  the  Appellant^ 
and  were  rightly  so  held  by  the  District  Court.    The  vessel  was  a 

(1)  1  Q.  B.  389. 
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wreck,  and  the  Master,  in  the  circnmstanoes,  properly  sold  her ;  j.  0. 
Oambridffe  v.  Anderton  (1) ;  Famwarih  y.  Hyde.  (2)  The  memo-  ]S66 
randnm  of  sale,  signed  by  the  authorized  agent  of  the  Bespondent,  ^^^ 
was,  in  the  absence  of  fraud,  the  only  admissible  eyidence  of  the  ^* 
terms  upon  which  the  Appellant  sold  and  the  Respondent  purchased  Eduuu. 
the  ship;  Acdd  v.  Levy  (3) ;  Hochster  v.  De  La  Tour  (4).  Up  to 
the  time  of  the  signing  of  the  memorandum  of  agreement  there  was 
not  a  complete  contract  of  sale  under  the  law  of  the  Islands  Ceylon 
Ordinance,  No.  VIL,  of  1840,  which,  by  clause  21,  part  3,  requires 
either  a  written  contract,  signed  by  the  parties  making  the  same,  or 
by  some  person  thereto  lawfidly  authorized  by  him,  on  the  delivery 
of  the  whole  or  part  of  the  thing  sold,  or  on  pajrment  of  the  whole  or 
part  of  the  purchase  money.  The  case  of  Martindale  v.  Smith  (5), 
cited  by  the  learned  Chief  Judge  in  the  judgment  of  the  Supreme 
Court,  is  not  in  point.  That  was  an  action  of  trover  for  goods  sold 
but  not  delivered,  after  part  payment  of  the  purchase-money  in 
pursuance  of  an  agreement  executed  at  the  time  of  sale,  which  fact 
differs  from  the  present  case ;  Milgate  v.  Kebble  (6).  There  is  no 
implied  warranty  of  title  in  the  contract  of  sale  of  a  personal 
chattel ;  that  was  held  in  Morley  v.  AUenborough  (7),  Eichhdz  v. 
Bannister  (8).  The  evidence  shews  that  the  Appellant  had  been 
at  aU  times  ready  and  willing  to  carry  out  the  terms  of  the  contract, 
and  that  the  Bespondent  had  made  such  defiftult  as  entitled  the 
Appellant  to  proceed  to  a  re-sale  at  his  risk :  Hadley  v.  Baosen- 
dale  (9).  According  to  the  conditions  of  sale  appended  to  the  me- 
morandum, the  purchaser  was  bound  by  the  contract  executed,  and 
the  ship  being  a  wreck,  there  was  a  right  of  re-sale  without  any 
special  clause  to  that  effect.  Chinerey  v.  FioS  (10)  shews  what  may  be 
the  measure  of  damage.  The  re-sale  of  the  vessel  was  not  a  rescind- 
ing of  the  original  contract ;  Stephens  v.  Wilkinson  (1 1) ;  Fitt  v.  Cos- 
sanet  (12) ;  GiOard  v.  Brittan  (13) ;  Greaves  v.  Ashlin  (14).  A  clause 

(1)  2  B.  &  C.  691.  (8)  34  L.  J.  (C.B.)  105 ;  5  New 

(2)  6  New  Rep.  4b8.  Bep.  87. 

(3)  10  Bing.  376.  (9)  9  Ex.  341. 

(4)  2  E.  &  B.  678.  (10)  6  H.  &  N.  258. 

(5)  1  Q.  B.  389.  (11)  2  B.  &  Ad.  320. 

(6)  3  M.  &  G.  100;  3  Sc.  N.8.  (12)  4  M.  &  G.  898. 
368.  (13)  8  M.  &  W.  575. 

(7)  3  Ex.  50a  (14)  3  CSamp.  426. 
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J.  0.        of  re-sale  is  usual  in  sales  in  the  Ead  Indies  ;  Chiity  on  Contracts, 

\m       p.  391  (Tth  Ed.) ;  Blackburn  on  Contracts  of  Sale,  p.  329,     With 

Pagb       regard  to  the  objection  to  the  non-delivery  of  the  Register,  that 

CowASJEE     ^^  ^^*  requisite,  as  under  the  53rd  section  of  the  MereJtani 

Edwjkh.     Shipping  Act,  17  &  18  Vict.  c.  104,  the  certificate  of  a  ship  lost, 

or    ceasing    to    be  a  British    ship,  must    be   delivered  up  to 

the  British  Consul  of  the  nearest  port,  to  be  transmitted   by 

him  to  the  port  of  Eegistry :  MadacAlan  on  the  Law  of  Merchant 

Shipping,  p.  80. 

Mr.  F.  Stiff e  Everitt,  for  the  Eespondent  :— 

First,  the  contract  for  sale  was  complete  upon  the  purchase,  the 
Respondent  being  declared  the  highest  bidder,  and  that  being 
so,  the  conditions  appended  to  the  printed  catalogue,  read  at  the 
auction,  were  the  conditions  subject  to  which  the  Respondent 
bought,  and  not  the  conditions  substituted  at  the  time  of  the 
signing  of  the  memorandum  of  purchase  by  the  Respondent's 
agent  on  his  behalf.  There  was  no  right  of  re-sale  in  the  condi- 
tions under  which  the  Respondent  purchased.  All  the  Appellant 
was  entitled  to,  if  he  had  any  remedy,  was  to  affirm  the  contract, 
if  it  was  one  of  sale,  and  bring  an  action  for  the  balance  of  the 
purchase  money;  but  even  that  remedy  was  abandoned  by  the 
Plaintiff's  resuming  possession  of  the  hull  of  the  ship  and  re-selling 
it ;  and  the  claim  made  to  recover  the  difference  of  the  original 
purchase  money,  allowing  for  the  amount  realized  by  the  re-sale^ 
cannot  under  any  circumstances  be  supported.  On  the  contrary,  the 
Respondent  was  entitled,  and  was  rightly  so  held  by  the  Court  below, 
not  only  to  have  the  contract  rescinded,  as  null  andvoid,  but  to  the 
damages  claimed  by  him  in  his  answer  for  the  breach  of  it  by  the 
Appellant;  Hagedom  v.  Laing  (1);  Martindals  v.  Smith  (2); 
Maehan  v.  Dunn  (3).  As  to  the  general  power  of  re-sale  in  case 
of  repudiation  of  the  contract,  all  the  authorities  are  collected 
in  Addison  on  Contracts,  pp.  205-6  (5th  Edit.).  The  sale  of  the 
ship  by  the  Master,  without  the  consent  of  the  owner,  could  only 
be  justified  by  proof  of  urgent  circumstances,  which  proof  is  not 
afforded  here.    The  «  Margaret  MUcheU  "  (4) ;  The  "  BonUa  "  (5) ; 

(1)  6  Taunt  162.  (2)  1  Q.  B.  389.  (3)  4  Bing.  722. 

(4)  Sw.  382.  (5)  Lush.  262. 
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Tudoif^B  Leading  Cases  on  Mercantile  and  Maritime  Law,  530        j.o. 
eisec.  1866 

Secondly,  the  mode  of  pleading,  though  by  the  English  pro-       ^^ots 
cedure  may  be  thought  inconvenient,  is  in  accordance  with  the         *• 
practice  prevailing  in  the  Courts  in  the  Colony,  being  founded     EDmjxK. 
on  the  Roman-Dutch  law  which  is  in  force  in  Ceylon^  and  which 
law  allows  a  counter  claim  by  reconvention,  such  as  is  made  by 
the  Eespondent's  answer ;  the  decree,  therefore,  is  consistent  with 
both  the  law  and  practice  of  the  Colony,    It  is  not  necessary  now 
to  insist  on  the  non-delivery  of  the  Ship's  Registry,  because  the 
whole  transaction,  with  respect  to  the  sale,  was  vitiated  by  the  act 
of  the  Appellant. 

Their  Lordships'  judgment  was  delivered  by  jgg^ 

LoBD  Chelmsford: —  F^i. 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
Ceylon  reversing  a  judgment  of  the  District  Court  of  Colombo  in 
favour  of  the  Appellant  (the  Plaintiff  in  the  suit),  and  ordering 
judgment  to  be  entered  for  the  Defendant  (the  Respondent),  with 
costs. 

The  action  was  brought  in  the  District  Court  to  recover  the 
balance  of  a  sum  of  £1,020,  the  amount  at  which  a  stranded  ship 
called  Nova  Scotian  was  sold  by  the  Plaintiff,  the  Master,  and  pur- 
chased by  the  Defendant  under  the  following  circumstances. 

The  Nova  Scotian  had  arrived  at  Colombo  in  the  month  of 
December,  1862,  and  was  lying  there  at  anchor  with  a  cargo  of 
rice  on  board,  when,  on  the  18th  of  that  month,  she  was  driven 
from  her  anchorage  and  stranded  on  the  beach  near  the  harbour. 

Before  her  stranding  the  Nova  Seoiian  appears  to  have  been 
worth  £9,000,  and  she  was  under  insurance  for  £7,000,  but  the 
Plaintiff  thought  that  her  back  had  been  broken  by  the  stranding, 
and  in  his  opinion  it  would  have  cost  from  £1,500  to  £2,000,  to  get 
her  afloat  again. 

Under  these  circumstances  the  Plaintiff  caused  two  surveys  to    . 
be  held  on  the  Nova  ScoUan,  and  acting  upon  the  judgment  of 
the  Surveyors,  and  under  their  advice,  he  advertised  her,  with  hep 
tackle  and  apparel,  for  sale  by  auction  on  the  2nd  and  3rd  days 
of  January,  1863. 
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J.  C.  The  sale  took  place  on  the  days  named.    The  property  sold  was 

1S66       arranged  in  sixty-eight  lots,  the  vessel  being  the  last  lot  in  the 
PAoa       catalogue,  and  was  offered  for  sale  separately  from  her  saik,  stores, 
OowABjEB    ^P^^f  hawsers,  and  rigging,  which  were  included  in  prior  lots. 
Eduljie.        Xhe  catalogue  of  sale  was  headed  ^  Catalogue  and  particulars  of 
the  sale  of  the  ship,  Nova  Scotian,  of  Liverpool,  999  tons,  built 
1860,  as  she  now  lies  stranded  opposite  the  Backet  Cowrt,  con- 
demned on  survey  to  be  sold  on  account  and  for  the  benefit  of  the 
concerned,  with  all  her  sails,  stores,  &c." 

The  conditions  of  sale  were  printed  at  the  foot  of  the  catalogue, 
and  were  read  out  in  the  room  by  the  Auctioneer  before  the  sale 
commenced.  By  one  of  these  conditions  a  deposit  of  25  per  cent, 
was  to  be  miade  on  each  lot,  by  another,  all  goods  were  to  be  at  the 
risk  of  the  purchaser'  from  the  time  of  sale,  and  by  a  third,  all 
customs'  duty  was  to  be  paid  by  purchasers.  The  Defendant's 
son-in-law  attended  the  sale,  and  by  his  authority  bought  several 
of  the  lots,  consisting  of  the  tackle,  sails,  spars,  and  other  articles 
belonging  to  the  vessel,  and  the  vessel  herself  was  afterwards 
knocked  down  to  him  at  the  sum  of  £1,020. 

No  memorandum  was  signed  in  the  auction  room  either  by  the 
Auctioneer  or  by  the  Defendant's  agent ;  but  after  the  sale 
(whether  on  the  same  or  a  subsequent  day  does  not  appear)  the 
Defendant's  son-in-law,  on  his  part,  and  the  Auctioneer  on  behalf  of 
the  Plaintiff,  signed  a  memorandum  to  the  following  effect  [His 
Lordship  read  the  memorandum,  ante  p.  129.] 

The  conditions  referred  to  in  this  memorandum,  which  were  on 
the  other  side  of  the  paper,  varied  from  the  conditions  read  out  in 
the  auction  room  in  these  particulars.  Instead  of  a  deposit  of  25 
per  cent,  the  purchaser  was  to  pay  only  10  per  cent.  There  was 
no  condition  that  the  goods  were  to  be  at  the  risk  of  the  purchaser 
from  the  time  of  sale.  The  purchaser  was  to  pay  the  Auctioneer's 
commission  as  well  as  customs  duty,  and  this  important  condition 
was  added : — ^  Should  the  purchaser  neglect  or  fail  to  comply  with 
these  conditions,  his  deposit  money  shall  be  forfeited,  and  the  sale 
may  be  enforced,  or  the  vessel  may  be  re-sold  at  the  option  of  the 
vendors,  and  in  case  of  a  re-sale,  the  increase  (if  any)  of  the  pur- 
chase money  shall  be  retained  by  the  vendors,  and  the  deficiency 
(if  any)  and  all  costs  and  expenses  shall  be  made  good  by  the 
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defaulter  at  the  present  sale,  and  be  recoverable  as  liquidated       J*  C. 
Nonages."  1866 

There  is  conflicting  evidence  as  to  whether  these  conditions  were       yaqm 
read  out  when  the  memorandum  was  signed.    The  Defendant's     cowisjn 
son-in-law,  who  signed  for  him,  stated  in  his  evidence  that  he     Eijulot. 
'^  signed  the  memorandum  while  it  was  lying  on  the  table,  and  did 
not  know  what  was  underneath."    That  **  the  only  conditions  which 
he  knew  anything  about  were  those  attached  to  the  catalogue." 

The  Defendant  undoubtedly  thought  the  sale  was  to  be  com- 
pleted by  his  signing  a  memorandum  upon  the  conditions  con- 
tained in  the  catalogue,  as  appears  from  the  fiact  of  his  having 
paid  £250  immediately  before  the  memorandum  was  signed,  being 
a  deposit  of  25  per  cent,  upon  the  purchase  money,  in  accordance 
with  those  conditions.  It  was  also  proved  that  when  the  £250  was 
paid  a  receipt  was  asked  for,  and  the  Auctioneers  replied  that  it  was 
unnecessary,  as  the  memorandum  to  be  signed  would  be  enough,  a 
representation  which  woidd  materially  strengthen  the  belief  of  the 
Defendant  that  the  conditions  contained  in  the  catalogue  were 
those  to  which  his  purchase  was  subject. 

The  Defendant  having  received  authority  from  the  Auctioneers, 
went  himseK  to  take  possession  of  the  vessel,  and  directed  two 
anchors  to  be  put  out,  to  prevent  her  drifting  farther  on  the  shore. 
On  the  8th  of  Januafy  he  received  a  notice  from  the  Board  of 
Health  to  discharge  the  cargo  of  rice,  which  had  become  heated 
and  was  occasioning  a  nuisance.  This  not  having  been  done,  the 
Board  proceeded  to  destroy  the  vessel  by  firing  into  her. 

A  bill  of  sale  was  prepared  by  the  legal  agent  of  the  Defendant, 
but  before  it  was  tendered  for  the  Plaintiff's  signature,  a  demand 
was  made  upon  him  to  deliver  the  certificate  of  Begistry  to  the 
Defendant.  The  Plaintiff  refused  to  comply  with  this  demand,  on 
the  ground  that  the  vessel  having  become  a  wreck,  it  was  his  duty 
to  give  up  the  certificate  to  the  Collector  of  the  customs  for  trans- 
mission to  Enffland  under  the  provisions  of  the  Merehant  Shipping 
Ad,  1854. 

On  the  12th  of  January,  1863,  the  Auctioneers,  Messrs.  Ledward 
&  Co.,  wrote  to  the  Defendant  the  following  ^letter : — "  We  have 
the  honour  to  annex  on  the  other  side  the  particulars  of  the 
balance  of  our  claim  on  account  of  the  sale  to  you  of  the  ship 
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'    J.  0.       Nova  Scotian^  which  we  have  been  required  to  settle  forthwith, 
12m        <^^  ^^  must  request  you  will  enable  us  to  do  so  this  day.    We 
T^        hereby  undertake,  on  account  of  Captain  Page  and  ouiselyes,  to 
V.         complete  the  bill  of  sale  when  tendered." 
Eduuse.         To  this  letter  the  Defendant  replied  on  the  13th  of  January: 
"  In  answer  to  your  letter  of  yesterday's  date,  I  beg  to  inform  you 
that  the  Captain  having  failed  to  comply  with  his  agreement,  and 
having  sold  the  vessel  under  circumstances  which  led  to  its  sub- 
sequent destruction,  and  being  now,  as  you  are  aware,  unable  to 
carry  out  the  agreement,  I  decline  to  pay  the  balance  of  the  pur- 
chase money,  and  shall  look  to  you  and  the  Captain  for  the  repay- 
ment of  my  deposit,  and  the  damages  which  have  occurred  to  me 
by  reason  of  your  defeult." 

On  the  receipt  of  this  letter,  Messrs.  Ledwa/rd  dh  Co.  wrote  to 
the  Defendant  on  the  14th  of  January  in  these  terms : — *^  As  in 
your  letter  of  yesterday  you  decline  to  pay  us  the  balance  of  the 
purchase  money  for  the  hull  of  the  Nova  Scotian  and  other  articles 
purchased  by  you  at  public  auction,  we  beg  to  give  you  notioe  that 
the  same,  after  due  publication,  will  be  re-sold  at  your  risk  in 
terms  of  the  conditions  of  sale." 

The  ship  was  accordingly  again  put  up  to  sale  and  sold  for 
£500,  and  the  Plaintiff  brought  his  action  to  recover  the  difference 
between  the  original  price  and  the  sum  realised  upon  the  re-sale, 
together  with  the  Auctioneers'  commission,  the  balance  claimed, 
after  giving  credit  for  the  Defendant's  deposit  of  £250,  being 
£383. 11a. 

The  libel  of  the  Plaintiff  (to  which  was  annexed  the  memoran- 
dum signed  on  the  part  of  the  Defendant  and  the  conditions 
therein  referred  to,  which  the  Plaintiff  prayed  might  be  taken  as 
part  of  the  libel)  alleged,  that  the  Defendant  agreed  to  purchase 
the  hull  of  the  ship  Nova  ScoUan,  as  she  then  lay  stranded  on  the 
beach,  for  the  sum  of  £1,020,  according  to  certain  conditions  there- 
unto annexed,  and  amongst  them  the  stipulation  that  the  pu> 
chaser  should  pay  a  deposit  of  10  per  cent,  in  part  payment  of 
the  purchase  money  and  should  pay  the  remainder  on  the  transfer 
deed  being  executed ;  but  if  the  remainder  of  the  purchase  money 
should  not  be  paid,  interest  at  10  per  cent,  should  be  paid  by  the 
Defendant  until  payment  in  full,  but  without  prejudice  to  the 
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right  of  the  Plaintiff  (in  case  the  Defendant  should  fail  or  neglect       J.  C. 
to  comply  with  the  conditions)  to  treat  the  deposit  money  as       1866 
forfeited,  and  to  have  the  sale  enforced  or  to  have  the  yessel  re-sold,       taqs 
at  the  option  of  the  Plaintiff,  in  terms  of  the  conditions  of  sale,     cow^n 
The  libel  then  alleged  the  payment  by  the  Defendant  of  the  de-    Edcljbb. 
posit  of  £250,  his  failure  to  pay  the  remainder  of  the  £1,020,  and 
the  re-sale  of  the  yessel  in  terms  of  the  conditions  of  sale,  and 
claimed  the  deficiency  of  the  re-sale,  together  with  all  costs 
and  charges  attending  the  same,  as  liquidated  damages. 

The  Defendant's  answer,  in  the  only  parts  of  it  necessary  to  be 
noticed,  consisted  of — First,  a  denial  that  he  purchased  the 
vessel  on  the  conditions  in  the  libel  mentioned,  for  that  the  yessel 
was  put  up  for  sale  on  entirely  different  conditions,  to  wit,  the 
conditions  appearing  in  the  annexed  document  marked  letter  A. 
(being  the  catalc^ue  and  the  conditions  therein  contained).  Second, 
that  although  the  Defendant  was  ready  and  frequently  offered  to 
pay  the  remainder  of  the  purchase  money,  yet  the  Plaintiff  would 
not  conyey  the  yessel  nor  famish  the  Defendant  with  the  necee- 
sary  documents  for  the  preparation  of  a  legal  conveyance.  Third, 
that  the  Plaintiff  had  not  at  the  time  of  the  sale,  and  has  never 
since  had,  the  necessary  power,  right,  "and  authority  to  sell  the 
vessel  or  make  a  good  conveyance  thereof!  Fourth,  that  the 
Plaintiff  had  since  resumed  possession  of  the  vessel  and  offered 
the  same  for  sale ;  and  the  Defendant  prayed  that  the  Plaintiff's 
suit  might  be  dismissed  with  costs  and  the  Plaintiff  be  condemned 
in  reconvention  to  repay  the  deposit  of  £250,  and  to  pay  damages 
to  the  amount  of  £1,000,  for  the  loss  of  the  profit  and  advantage 
which  would  have  accrued  to  him  from  the  vessel  when  repaired 
and  floated,  as  well  as  from  the  loss  of  the  tackle,  implements, 
and  other  artides  belonging  to  the  vessel,  and  which  had  since 
become  useless  for  that  purpose. 

The  case  was  tried  in  the  District  Court  of  OohmbOy  witnesses 
being  examined  on  both  sides,  and  the  Judge  bf  that  Court  ulti- 
mately decided  all  the  issues  in  favour  of  the  Plaintiff.  He  found 
that  the  Defendant  purchased  the  vessel  subject  to  the  conditions 
annexed  to  the  Ubel.  That  the  Plaintiff  had  authority  as  Master 
to  selL  That  as  the  vessel  was  sold  as  a  wreck,  the  Master  was 
bound  to  forward  her  Begister  to  the  Collector  of  Customs  for 
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J.  G.       transmission  to  the  port  of  Begistry,  and  that  it  was  not  necessary 

1866        for  the  Defendant  to  have  the  certificate  in  order  to  enable  him 

^K       to  prepare  the  bill  of  sale ;  and  that  the  Plaintiff  was  justified 

^    ^*         by  the  terms  of  the  contract  of  sale  in  resuming  possession  of 

Edtjljee,     the  vessel  and  selling  her,  and  he  ordered  judgment  to  be  entered 

""  for  the  Plaintiff  for  £373.  la.,  being  the  amount  which  he  claimed, 

less  £10.  10s.  said  to  have  been  paid  by  him  to'Counsel,  which  the 

Judge  thought  he  was  not  entitled  to  recover  from  the  Defendant 

Upon  appeal  by  the  Defendant  from  this  judgment  to  the 

Supreme  Court,  it  was  set  aside,  and  judgment  ordered  ''to  be 

entered  for  the  Defendant  with  costs."    It  was  stated  at  the  Bar 

that  there  was  no  other  record  of  this  judgment  than  the  one 

printed  with  the  papers,  and  it  was  assumed  on  both  sides  that 

although  it  is  in  the  general  form  just  stated,  it  has  the  effect  of 

entitling  the  Defendant  to  the  return  of  his  deposit  and  also  to 

the  damages  of  £1,000,  which  he  prays  by  his  answer. 

The  ground  upon  which  the  Supreme  CJourt  decided  the  appeal 
in  favour  of  the  Defendant  seems  to  have  been,  that  the  Plaintiff 
having  founded  his  claim  upon  an  agreement  with  conditions  vary- 
ing from  those  in  the  catalogue,  in  respect  of  their  containing  a 
clause  of  re-sale,  and  the  Court  being  of  opinion  that  upon  the 
facts  proved,  the  Defendant  did  not  enter  into  an  engagement  con- 
taining any  such  condition ;  the  Plaintiff  having  wrongfdlly  re- 
possessed himself  of  the  vessel  and  re-sold  her,  had  deprived 
himself  of  his  right  to  recover  the  .price  from  the  Defendant. 

That  this  was  the  view  of  the  case  taken  by  the  Court  appears 
from  the  learned  Chief  Justice  having  adverted  to  the  argument 
on  behalf  of  the  Plaintiff  that  the  right  of  re-sale  existed  inde- 
pendently of  the  stipulations  in  the  signed  set  of  conditions  of 
sale,  which  he  showed  not  to  be  law  by  a  reference  to  the  case 
of  MartindaJe  v.  Smith  (1),  and  other  cases  referred  to  in  Tudor's 
Leading  Cases^  p.  530. 

As  the  District  Judge  decided  in  favour  of  the  Plaintiff,  there 
was  no  occasion  for  him  to  consider  whether  the  payment  by  the 
Defendant  of  the  £250,  in  part  of  the  purchase  money,  did  not 
bind  the  parties  to  the  contract  of  sale  as  completely  as  if  there 
had  been  a  written  memorandum.    But  the  Supreme  Court  did 

(1)  1  Q.  B.  889. 
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take  that  fact  into  their  consideration,  and  with  reference  to  it  the       J.  C. 
Chief  Justice  said :  '^  After  the  sale,  the  Defendant  paid  the  deposit        1866 
of  25  per  cent,  stipulated  in  the  conditions  which  had  been  read       p^^, 
out,  and  this  payment  satisfied  the  requisitions  of  the  Ordinance     (ygj^^^j^ 
No.  YII.,  1840,  section  21,  and  the  sale  and  purchase  of  the  ship's     Edouw:. 
hull  were  thereby  made  valid  and  completed  according  to  our 
Colonial  laws,  and  unquestionably  the  sale  and  purchase  were  made 
and  the  deposit  paid  under  the  conditions  of  sale  read  at  the 
auction,  and  not  under  those  which  the  Plaintiff  sets  up." 

The  Supreme  Court,  therefore,  must  haye  been  of  opinion,  that 
there  was  a  binding  agreement  for  the  sale  of  the  yessel  between 
the  parties.  If,  therefore,  the  Plaintiff  had  correctly  stated  his 
daim  in  his  libel,  and  had  founded  it  (as  he  ought  to  haye  done) 
upon  a  sale  according  to  the  conditions  read  in  the  auction  room, 
he  would  clearly  haye  been  entitled  to  judgment,  unless  any  of 
the  objections  contained  in  the  answer  of  the  Defendant  would 
haye  been  available  as  a  defence. 

Their  Lordships  agree  with  the  Supreme  Court  in  thinking, 
that  there  was  no  agreement  substituted  for  the  one  commenced 
in  the  auction  room  and  completed  by  the  payment  of  the  deposit, 
but  they  must  express  their  dissent  £rom  the  opinion  expressed  by 
the  Chief  Justice,  that  if  the  Defendant ''  knowingly  signed  condi- 
tions which  imposed  the  new  obligation  on  him  of  paying  any 
loss  arising  from  a  re-sale,  such  fresh  agreement  would  be  insuffi- 
cient to  maintain  an  action,  being  entirely  without  consideration," 
as,  under  such  circumstances,  the  relinquishment  of  the  first 
agreement  would  undoubtedly  amount  to  a  sufficient  considera- 
tion. Their  Lordships  do  not  doubt  that  the  contract  com- 
pleted by  the  payment  of  the  deposit  might  have  been  varied 
by  the  signature  subsequently  of  a  memorandum  inconsistent 
with.  it.  Their  opinion  is  founded  on  the  particular  circum-  ' 
stances  of  this  case — the  acceptance  of  the  deposit  under  the 
terms  of  the  conditions  read  out  in  the  auction  room,  the  silence 
of  the  seller  on  the  subject  of  any  changes  in  the  conditions, 
and  the  above  mentioned  conversation  at  the  time  of  the  receipt 
of  the  deposit.  If  the  Plaintiff  had  properly  framed  his 
libel,  precisely  the  same  defences  might  have  been  set  up  as  are 
now  contained  in  the  Defendant's  answer,  and,  therefore,  in  order  to 
Vol.  I.  3  L    . 
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J.  c.      prepare  the  way  for  a  decision  upon  the  real  merits  of  the  case,  it 
1866       ifi  necessary  to  consider  the  objections  which  the  Defendant  has 
^^       arged  to  the  Plaintiff's  right  to  recoyer  in  the  present  action. 
OowAMM        Taking  these  objections  a  little  out  of  the  order  in  which  they 
EDuuflK.    are  stated  in  the  answer,  the  first  to  be  considered  will  be,  whether 
the  Plaintiff  had  power,  right,  or  authority  to  sell  the  vesseL 
Upon  this  issue  there  seems  to  be  no  reasonable  doubt  that  the 
Plaintiff  could  convey  a  good  title  to  a  purchaser  as  against  his 
owner.    The  vessel  was  lying  stranded  upon  the  beach,  without 
the  possibility  of  getting  her  off,  except  by  the  expenditure  of  a 
large  sum  of  money.    The  Plaintiff,  not  trusting  to  his  own  judg- 
ment alone,  i»x>cured  surveys  to  be  made,  and,  proceeding  upon 
the  advice  of  the  surveyors,   determined  to   sell  the  vessel ;   a 
ooaa*se  whidi,  it  is  reasonable  to  believe,,  the  owner  would  have 
pursued  iq>on  a  view  of  all  the  circumstances  if  he  had  been  upon 
the  spot.    But  supposing  the  Plaintiff  to  have  acted  upon  a  mis- 
taken view  of  the  necessity  of  the  ease,  the  Defendant  could  not 
insist  upon  there  being  any  implied  warranty  of   title.      The 
Plaintiff  sold  the  vessel  in  the  special  character  of  Master,  and 
not  as  owner,  and  acted  upon  a  hond  fde  belief  ot  his  authority  to 
selL    The  vessel  was  advertised  as  a  stranded  vessel,  and  the  De- 
fendant had  every  opportunity  of  examining  her,  and  ascertaining 
whether  she  had  been  brought  into  such  a  condition  as  to  give  the 
Master  authority  to  sell  her  as  a  wreck. 

The  next  point  to  be  considered  in  the  Defendant's  answer,  is 
the  allegation  that  the  Plaintiff  did  not  convey  the  vessel,  nor 
furnish*  the  Defendant  with  the  necessary  documents  for  the  pre- 
pcoration  of  a  legal  conveyance.  This  relates  to  the  refusal  of  the 
Plaintiff  to  deliver  the  certificate  of  Eegistry  to  the  Defendant 
According  to  the  Ceylon  Ordinance,  No.  V.,  1852,  the  law  to 
be  administered  in  this  case  is  the  law  of  Eitffland.  Now,  by 
the  53rd  section  of  the  Merchant  Shipping  Ad,  1854,  where  a 
Registered  Ship  is  actually  or  constructively  lost,  the  Register  is  to 
be  sent  to  her  port  of  Registry.  The  Defendant  could  not,  there- 
fore, be  entitled  to  demand  its  delivery  to  him,  and  to  refuse  to 
execute  the  Bill  of  sale  upon  the  non-delivery. 

The  next  part  of  the  answer  which  requires  attention  is  that  in 
which  the  Defendant  justifies  his  refusal  to  perform  his  contract 
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in  consequenoe  of  the  Plaintiff  having  resumed  possession  of  the  *'^*  ^' 
Teasel,  and  offered  her  for  sale.  It  was  upon  this  ground  that  the  ^^^ 
Supreme  Court  considered  that  the  Defendant  was  entitled  to  their  Paa 
judgment.  If  the  Plaintiff  could  have  proceeded  upon  a  sale  on  Oowliun 
the  conditions  annexed  to  the  libel,  in  which  there  was  a  power  of 
re-sale,  this  defence  would  necessarily  have  been  excluded ;  but  even 
if  he  had  rightly  claimed  upon  the  contract  which  took  place  in 
the  auction  room,  it  would  not  haye  been  a  sufficient  answer  to  the 
action.  In  this  case  the  vessel  had  been  delivered  to  the  Defend- 
ant, and  he  was  in  complete  possession.  The  act  of  the  Plaintiff 
in  retaking  and  selling  her  was  wrongful,  and  entitled  the  Defend- 
ant to  bring  an  action  of  trover,  but  did  not  amount  to  a  rescission 
of  the  contract.  If,  when  the  Defendant  declined  to  pay  the 
balance  of  the  purchase  money,  and  altogether  repudiated  the 
agreement,  the  Plaintiff  had  taken  him  at  his  word,  and  resumed 
possession  without  anything  more  being  said,  the  case  might  have 
been  different ;  but,  instead  of  the  Plaintiff  agreeing  to  take  the 
vessel  back,  and  rescind  the  contract,  he  gave  express  notice  to  the 
Defendant  that  the  vessel  would  be  resold  at  his  risk,  '^in  terms 
of  the  conditions  of  sale."  There  is  no  case  to  be  found  in  the 
Books  where,  after  a  sale  and  complete  delivery  of  a  chattel,  and 
the  price  not  paid,  the  vendor's  taking  the  property  out  of  the 
purchaser's  possession  has  been  held  to  amount  to  a  rescission  of 
the  contract.  Martindcde  v.  Smiih  (1),  and  other  cases,  have 
determined  that,  where  there  is  an  agreement  to  purchase  pro- 
perty, to  be  paid  for  at  a  future  time,  and  the  money  is  not  paid  at 
the  day,  the  property  remaining  in  the  possession  of  the  vendor, 
he  has  no  right  to  sell  it,  and  if  he  does  the  purchaser  may  main- 
tain trover  against  him.  There  may  be  cases  where  the  vendor 
might  sell  without  rendering  himself  liable  to  an  action,  as  where 
goods  sold  are  left  in  the  possession  of  the  vendor,  and  the 
purchaser  will  not  remove  them  and  pay  the  price,  after  receiving 
express  notice  from  the  vendor  that,  if  he  &il  to  do  so,  the  goods 
will  be  rcHBold.  But  the  authorities  are  uniform  on  this  point,  that 
if  before  actual  delivery  the  vendor  re-sells  the  property  while  the 
purchaser  is  in  de&ult,  the  re-sale  will  not  authorize  the  purchaser 
to  consider  the  contract  rescinded,  so  as  to  entitle  him  to  recover 

(1)  1 Q.  B.  389. 

3  Xi  2 
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J-  O.  back  any  deposit  of  the  price,  or  to  resist  paying  any  balance  of  it 
1866  which  may  be  still  due.  If  this  is  the  case  where  the  possession 
Paqb  of  property  sold  remains  with  the  vendor,  d/atiiori  most  it  be  so 
GowAAjKB  where  there  has  been  a  delivery,  and  the  vendor  takes  it  out  of  the 
possession  of  the  purchaser  and  re*sells  it. 

Their  Lordships  have  entered  thus  fully  into  the  various  de- 
fences contained  in  the  Defendant's  answer,  in  order  to  shew  that 
the  merits  of  the  case  are  entirely  with  the  Plaintiff;  and  that^  if 
he  had  rightly  conceived  his  action,  he  would  have  been  entitled 
to  recover ;  but  he  unfortunately  has  chosen  to  proceed  upon  a 
different  contract  from  that  which  he. established  by  proof.  The 
Supreme  Court  rightly  overruled  the  decision  of  the  District 
Judge,  and  held  that  there  was  no  other  agreement  between  the 
parties  than  the  one  which  proceeded  upon  the  conditions  read  out 
in  the  auction  room.  But,  upon  their  view  of  the  case,  they 
ought  to  have  directed  a  nonsuit  to  be  entered,  and  not  have  given 
judgment  for  the  Defendant,  much  less  a  judgment  which,  accord- 
ing to  the  admission  of  the  Counsel  on  both  sides,  gave  the 
Defendant  the  whole  of  the  damages  claimed  in  his  answer.  No 
evidence  was  given  of  any  amount  of  damages  having  been 
sustained  by  the  Defendant ;  and  the  claim,  in  respect  of  the 
assumed  loss  of  the  tackle,  implements,  and  other  articles  belong- 
ing to  the  vessel,  which  were  bought  at  the  sale  before  the  vessel 
herself  was  knocked  down  to  the  Defendant,  cannot  be  entertained. 
It  is  impossible  to  sustain  either  the  judgment  of  the  Supreme 
Court  or  that  of  the  District  Judge.  If  the  judgment  of  the  latter 
were  to  be  upheld,  founded  as  it  is  upon  the  establishment  by  the 
Plaintiff  of  his  right  to  re-sell  the  vessel  under  the  power  contained 
in  the  conditions  of  sale,  the  judgment  would  be  an  answer  to  any 
action  which  might  be  brought  by  the  Defendant  for  the  wrongful 
act  committed  by  the  Plaintiff  in  selling  bis  property. 

It  is  unfortunate  that  the  Plaintiff  should  have  brought 
forward  his  undoubted  claim  upon  erroneous  grounds,  and  their 
Lordships  wish  it  to  be  distinctly  understood  that  in  their  opinion 
the  Plaintiff  would  be  entitled,  upon  a  libel  properly  framed,  to 
recover  the  price  of  the  vessel,  less  the  deposit ;  and  that  none  of 
the  defences  pleaded  would  be  available  to  the  Defendant  in  such 
an  action.    The  Defendant,  on  the  other  hand,  would  be  entitled 
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to  leoover  damages  in  an  action  of  tort  fonnded  on  the  retaking  of       J.  G. 
possession  and  re-sale  of  the  vessel ;  and  these  damages  wonid        1866 
probably  be  measured  by  the  price  which  the  vessel  realized  on  the       p^qb 
re-sale.    Their  Lordships,  therefore,  trust  that  the  parties  will  see    q^^j^^j^ 
the  propriety  of  preventing  further  litigation  by  an  arrangement,     Ediubk. 
of  which  the  Mr  and  just  terms  must  be  obvious.    As  the  matter 
stands  before  them,  they  are  compelled  to   recommend  to  Her 
Majesty  that  the  judgment  of  the  Supreme  Court,  and  that  of  the 
District  Judge,  be  set  aside,  and  a  nonsuit  be  entered,  and  that  there 
be  no  costs  of  this  appeal  on  either  side. 

Solicitors  for  the  Appellant :  CotteriU  <Sh  Sons. 
Solicitor  for  the  Respondent :  T.  Clarh. 


JUIM    16. 


IN  EE  THE  ATTORNEY-GENERAL  FOR  THE  COLONY      J  c.' 
OF  VICTORIA.. 

ON  PETITION  FROM  THE  SUPREME  COURT  OP  VICTORIA. 

Special  have  to  appeal — Appealable  value — ConeoUdatUm  tf  Appeah — Attorney^ 
Oeneral — Security —  Cosfe. 

Several  actions,  in  the  nature  of  Petitions  of  Right,  were  brought  against 
the  Crown  in  Victoria  under  the  Colonial  Act,  28  Vict.  No.  241,  and  judg- 
ments obtained  against  the  Crown ;  but  the  Supreme  Court  of  that  Colony 
refused  leave  to  appeal  to  England,  in  some  cases,  because  the  amount 
recovered  was  under  6002.,  the  appealable  value  prescribed  by  the  Order  in 
Council  of  the  9th  of  June,  1860,  and  in  other  cases,  except  upon  terms  of 
the  Attorney-General  in  the  Colony  paying  the  amount  of  the  verdicts  with 
costs. 

In  giving  leave  to  appeal,  upon  special  petition  for  that  purpose,  the 
Judicial  Committee  refused  to  sanction  the  terms  imposed  by  the  Supreme 
Court  on  the  Attorney-General  of  finding  security  for  costs  of  the  appeals, 
and  admitted  the  appeals  without  security  being  given. 

Appeals  directed  to  be  consolidated  and  heard  as  one  Cbse. 

In  this  caae  a  petition  was  presented  by  the  Attorney-General 
of  the  Colony  of  Victoria^  for  special  leave  to  appeal  frctoi 
judgments  in  several  actions,  in  the  nature  of  Petitions  of  Right, 

^  Preeent : — The  Lord  Justice  Eniqht  Bbuce,  The  Lobd  Justice  Tubneb, 
and  SiB  Edwabd  Yauguak  Williams. 
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J.  0.       brought  in  the  Supreme  Court  in  that  Ciolony  against  Her  Ma- 
1866       jesty,  in  which  verdicts  were  obtained  in  favour  of  the  Flaintifis 

In  re  Thb    against  the  Crown. 
J^^^*^'       It  appeared  from  the  statements  in  the  petition,  that  in  the  year 

VicrroBiA.     1865,  a  number  of  petitions  under  the  Coloniai  Ad,  26  V  ict.  No.  241, 
"  To  consolidate  the  Law  relating  to  the  recovery  of  Crown  pro- 
perty, and  the  enforcement  of  the  Claims  against  the  Crown,"  were 
filed  in  the  Supreme  Court  of  the  Colony,  by  various  parties  as 
Plaintiffs,  against  the  Crown,  to  recover  sums  of  money  paid  by 
them  and  received  on  behalf  of  Her  Majesty  in  respect  of  duties 
of  customs  authorized  by  a  resolution  of  the  Legislative  Assembly, 
which  resolution  the  Plaintiffs  contended  was  unconstitutional,  and 
the  levy  of  the  duties  thereunder  illegal,  and  upon  which  petitions 
verdicts  were  obtained  by  the  Plaintiffs  against  the  Crown.    Leave 
•was  reserved  to  the  Crown  to  move  for  nonsuits  in  all  the  cases,  on 
the  ground  that  the  cause  of  action  was  not  a  claim  or  demand 
within  the  meaning  of  the  28th  Vict.  No.  241,  as  held  by  the  Court 
on  the  trials.     These  rules  were,  after  argument,  discharged,  and 
judgments  given  by  the  Court  in  favour  of  the  several  Plaintiffs, 
whereupon  the  Attorney-General  applied  to  the  Supreme  Court 
for  leave  to  appeal  to  Her  Majesty  in  Council  against  such  several 
judgments.    The  Supreme  Court,  however,  refused  such  leave, 
except  upon  the  terms  of  his  paying  the  amount  of  the  verdict 
and  costs  in  each  case  (the  Plaintiffs  giving  security  to  return  the 
money  in  the  event  of  the  appeals  being  successful) ;  and  of  conso- 
lidating all  the  appeals  in  such  actions,  and  absolutely  refused 
leave  to  appeal  in  two  of  the  caises,  on  the  ground  that  the  amount 
of  verdict  was  under  £500,  the  prescribed  appealable  value  (I). 
The    Attorney-General   of    Victoria,  on   behalf   of  the    Crown, 
offered  to  consolidate  the  appeals,  but  refused  the  other  condition 
sought  to  be  imposed,  inasmuch  as  it  indirectly  interfered  with 
the  personal  obligation  imposed  on  the  Governor  of  the  Colony 
under  Act,  No.  241,  and  the  provisions  in  sections  24  and  25  of  the 
Audit  Amendment  Act  of  Vict.  No.  86,  of  causing  payment  to  be 
made  of  money  for  which  a  verdict  may  be  obtained  in  a  suit 
against  the  Queen  under  Act,  28  Vict.  No.  241,  and  in  his  petition 
to  the  Queen  in  Council  for  leave  to  appeal,  he  submitted,  that  the 
(1)  See  Order  in  Council,  9th  June,  1860. 
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privileges  of  tixe  Crown,  and  the  duties  of  the  Gkyvenior,  were        J*G. 
iavolyed  in  the  judgments  and  dedsions  of  the  Coui%  and  that        1866 
with  respect  to  the  two  cases  said  to  be  under  appealable  Talue,    /»  r«  Tn 
the  matter  in  issue  indirectly  involved  a  much  larger  amount  q^^JJ^S^k 
than  £500,  and,  therefore,  brought  the  cases  within  the  rule  of    Viotobu* 
the  Privy  Council,  provided  by  the  Order  in  Council,  and  he 
prayed  for  special  leave  to  appeal  from  the  judgments  and  de- 
cisions of  the  Supreme  Court  on  the  rules  in  all  the  several  cases, 
and  from  the  judgments  on  demurrer  in  fiuch  cases,  as  in  his 
petition  were  set  forth,  and  that  he  might  prosecute  such  appeals. 
The  application  was  ex  parte. 

The  AUarney-Qeneral  (Sir  jB.  Palmer),  and  Mr.  Kekewich,  in  sup- 
port of  the  petition,  submitted,  that  the  actions  brought  against 
the  Crown  in  the  Court  below,  being  by  parties  who  had  been 
compelled  to  pay  duties  levied  under  a  resolution  of  the  House 
of  Assembly,  were  improperly  brought  under  the  Colonial  Ad, 
28  Yict.  No.  241,  which  was  not  applicable  to  such  cases,  the 
remedy  there  given  being  expressly  confined  by  the  25th  and  27th 
sections  to  cases  of  contract  made  on  behalf  of  the  Crown.  That 
the  legality  of  the  levy  of  the  duties  claimed  involved  a  constitu- 
tional question  of  the  right  of  the  House  of  Assembly  to  authorize 
such  levy  by  its  single  resolution ;  and  that  both  as  regarded  the 
value  of  the  subject  matter  at  issue,  as  well  as  the  terms  proposed 
for  the  allowance  of  the  appeals  by  the  Supreme  Court,  Her  Majesty's 
Attorney-General  in  the  Colony  ought  not  to  be  precluded  from 
appealing  on  the  ground  of  the  pecuniary  amount  of  the  verdict  . 
being  under  £500,  as  the  question  at  issue  was  of  far  greater  value 
in  the  aggregate ;  that  the  Petitioner  was  ready  to  allow  the  consoli- 
dation of  all  the  cases  in  one  appeal.  It  was  insisted  also  that  the 
Petitioner  ought  not,  as  Attorney-General  of  the  Colony,  to  be 
called  upon  to  give  security  for  co^ts  of  appeal :  The  Attorney* 
General  of  Ide  of  Man  v.  Cowley  (1). 

The  Lord  Justice  Knight  Bruce  : — 

Their  Lordships  think,  in  the  circumstance  of  this  case,  there 
should  be  leave  to  appeal,  and  without  giving  any  opinion  as  to 
(1)  12  Moore's  P.  C.  Cases,  27. 
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J.  0.       the  power  of  imposing  terms,  or  the  mamier  of  enforcing  them  if 

1866        imposed,  they  are  of  opinion  that  there  should  be  no  terms  imposed. 

In  reTBM    and  that  there  should  simply  be  leave  to  appeal,  and  that  secarity 

Q^^^J^  for  costs  should  not  be  required.     The  appeals  in  all  the  cases 

Viotoma:    are  to  be  consolidated. 

Sdicitors  of  the  Petitioner :  Freshfidds  &  Newmagi. 


J.  0 .•      ELIZABETH  WEBSTER  and  othbrs    .    .    .    Appellants  ; 

1S66 

Jujyns.     HERBERT  POWER  and  anotheb Respondents. 

ON  PETITION  FROM  THE  SUPBEMB  COUBT  OP  VICTORIA. 

Vietona — Appeal — Colonial  Act^  15  Viet.  No.  10 — Time  for  perfecting  security 
for  coats  of  appeal — Special  leave  to  appeal. 

By  an  order  of  the  Supreme  Court  of  Victoria  leave  to  appeal  to  Her 
Majesty  in  (Council,  pursuant  to  the  Colonial  Act,  15  Vict.  c.  10,  was  allowed 
on  condition  of  the  Appellant  giving  security  within  three  months  for  costs 
of  appeal.  The  Appellant  at  first  offered  to  deposit  money  to  the  amount  of 
the  security  required,  but  afterwards  a  security  Bond  was  approved  by  the 
Master  of  the  Court,  and,  without  objection  by  the  Defendants,  filed  as 
of  record ;  but  in  consequence  of  objections  afterwards  taken  by  the  Defen- 
dants' Solicitors  to  the  competency  of  the  proposed  sureties,  the  Bond  was  not 
filed  within  three  months.  Upon  a  motion  by  the  Defendants  to  set  aside 
the  leave  to  appeal  upon  that  ground,  the  Supreme  Court  made  an  Order 
revoking  the  leave  given. 

In  such  circumstances  their  Lordships,  upon  petition,  gave  special  leave  to 
appeal  on  security  being  given  for  costs  in  England^  with  liberty  for  the 
Petitioners  to  apply  to  the  Court  at  Victoria  to  cancel  the  security  Bond. 

xHI&  was  a  petition,  by  Webster  and  others,  for  leave  to  appeal 
from  decrees  of  the  Supreme  Court,  in  its  equitable  jurisdiction, 
and  also  from  an  Oder  revoking  the  leave  given  to  appeal  to 
the  Queen  in  Council  granted  by  that  Court. 

It  appeared  from  the  petition,  that  a  suit  was  instituted  by  the 
Petitioners  in  the  Supreme  Court  of  Victoria,  and  a  decree  made 
by  that  Court  against  the  Petitioners,  which  decree  was  afterwards 

•  Present : — ^Thb  Loed  Justice  Ekight  Bbuce,  The  Lobd  Justice  Tubneb, 
and  Sib  Edwabd  Vaughait  Williaxb. 


9. 

Power. 
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confirmed  by  the  Sapreme  Court  in  its  appellate  jnrisdiction,  and  J.  a 
that  the  Petitioners  obtained,  on  the  13th  of  June,  1865,  leave  to  1866 
appeal  therefrom  to  Her  Majesty  in  Council  under  the  Colonial  wewrb 
Ad^  15  Yict  No.  10,  ^  For  the  better  administration  of  Justice  in 
New  Saufh  Wales.''  That  in  accordance  with  the  proyisions  of  that 
Act  the  leave  to  appeal  was  granted  upon  condition,  that  the  Peti- 
tioners gave  security  by  Bond  in  the  sum  of  £250,  to  the  satisfac- 
tion of  the  Master  in  Equity,  for  the  prosecution  of  the  appeal 
and  payment  of  the  costs.  That  while  the  Petitioners'  Solicitor 
was  proceeding  to  carry  out  the  Order  allowing  leave  to  appeal, 
he  was,  on  the  6th  of  October,  1865,  served  by  the  Defendants* 
Solicitors  with  a  notice  of  motion  that  the  Court  would  be  moved, 
on  the  12th  of  October  instant,  that  the  Order  made  on  the  13th 
of  June  last  be  set  aside  and  rescinded,  on  the  ground  that  the 
Petitioners  had  not  given  the  security  required  by  such  Order 
within  three  months,  the  time  limited  by  the  15  Yict.  No.  10, 
from  the  date  thereof,  and  upon  the  allegation  that  the  appeal 
was  not  more  forward  then  than  at  the  date  of  the  Order  allowing 
it^  excepting  that  the  Master  had  settled  the  form  of  the  Bond  in 
blank  for  the  names  of  the  proposed  sureties,  and  had  directed  the 
completion  by  the  2nd  of  October,  but  that  the  Petitioners  had 
not  complied  with  such  directions.  It  further  appeared  from  an 
affidavit  filed  by  the  Petitioners'  Solicitor,  that  the  delay  in  per- 
fecting the  securities  had  mainly  arisen  from  the  objections  made 
by  the  Defendants*  Solicitors  to  the  sureties  proposed.  That  an 
offer  had  been  made  by  the  Petitioners,  and  in  the  first  instance 
accepted  by  the  Defendants*  Solicitors,  for  a  deposit  of  the  sum  of 
£250  in  Court,  which  consent  was  afterwards  withdrawn,  and  that 
all  the  Petitioners,  except  one,  were  absent  from  the  Colony,  and 
their  afiairs  managed  by  an  Attorney,  who  had  to  obtain  the  re- 
quisite sureties,  which  occasioned  delay,  but  that  on  the  11th  of 
October,  1865,  the  bondsmen  had  attended  the  Master's  Office, 
and  were  approved,  and  the  Bond  passed  and  entered  as  of  record. 
That,  notwithstanding  this  fact,  the  motion  to  rescind  the  Order 
giving  leave  to  appeal  was  heard  by  Mr.  Justice  Molesworth,  and 
by  an  Order  made  on  the  13th  of  October,  1866,  the  original 
Order  for  leave  to  appeal  was  revoked. 
The  Petitioners  submitted  that,  having  regard  to  the  above  cir- 
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J.  0.       cumstances,  the  Order  reyoking  the  previous  Order  granting  leave 

1866        to  appeal  was  erroneous.     That  the  security  directed  to  be  entered 

Wkbotbr     ^^^  ^y  ^^^  Order  allowing  leave  to  appeal  having  been  entered 

Powm      ^^^  ^^^'^  ^^®  approval  of  the  Master,  was  still  in  force,  and  they 

prayed  for  leave  to  appeal  against  the  original  decree,  the  decree  of 

afSrmance,  and  also  irom  the  Order  revoking  the  Order  for  leave 
to  appeal,  offering  to  give  such  security  for  costs  as  might  be 
directed. 
The  petition  was  heard  ex  parte. 

Sir  Euffh  Cairns,  Q.C.,  and  Mr.  Edmimd  F.  Moore,  appeared  for 
the  Petitioners. 

Their  Lordships  granted  leave  to  appeal,  upon  terms  of  the  Peti- 
tioners lodging  in  the  Council  Office  the  sum  of  £300,  as  security 
for  costs,  and  gave  liberty  to  the  Petitioners  to  a]^ly  to  ths 
Supreme  Court  at  Victoria  to  cancel  the  Bond  for  security  for  cost* 
of  appeal,  which  had  been  already  lodged  there. 

Solicitors  for  the  Petitioners :  Haneoek,  Sharp,  &  Saie», 


j.o.'      EDOUAED  SEEANDAT Appellant; 

1866  j^KD 

i^^5.     JEAN  SAISSE Ebspondekt. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  MAURITIUS. 

Mauritius^  Law  (^^Code  Civtly  Art  1384 — Commettant  and  PrSpo^^  definitm 
of— Master  and  Servant — Negligence — Fire — Liability  for  Damage, ' 

By  Art  1384  of  the  Code  Civil,  the  law  prevailing  in  Mauritius,  it  is  prtH 
vided  that  "  Les  Maxtres  et  les  Commettants  \tont  respontaJbiee]  du  dommagt 
cause  par  leurs  domeetiques  ei  pr^posh  dam  le$  fonetums  auxquelies  iUU* 
out  employ^ : — 

Held,  that  in  order  to  make  the  "  Commettant  '*  responsible  for  damage 
occasioned  by  the  negligence  of  the  **  Prepose^  it  is  necessary  to  establish  that 
the  '<  Propose'**  was  acting  "  sous  les  ordres, 9om  la directums ei  la  $urveilkma 
du  Commettant^ 

*  Present  :~Thb  Lord  Justiob  Kniqht  Bruge,  The  Lord  Jubticb  TObhis, 
Sir  Jam  SB  William  Colyilb,  and  Sir  Edward  YAUaBAK  WiUiIamb. 


V. 
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«  PrijpoU^  in  Art  1884,  means  a  person  who  stands  in  the  same  relation  J*  C. 
to  the  **  Cwnmettant^  as  "  Domeatique  "  does  to  "  Mattre  " — namely,  a  i)er»on  iggg 
whom  the  **  Commettant "  has  instructed  to  perform  certain  things  on  his  behalf.  "^"^ 

A,  hired  certain  Indians,  who  were  the  heads  of  gangs  of  labourers,  to  oebandat 
clear  a  piece  of  land  of  weeds  and  brushwood  at  a  job  price,  to  be  paid  to 
their  gangs.  Through  the  negligence  of  the  persons  employed,  the  sparks  of 
a  fire  kindled  on  A.^a  land,  set  fire  to  and  burnt  down  a  house  in  the  imme- 
diate neighbourhood  belonging  to  B,  It  was  proved  in  evidence  that  A. 
interfered  with  the  work,  and  directed  the  ludians  where  to  work  : — 

ffdd,  affirming  the  judgment  of  the  Supreme  Court  at  Mauritius,  that  A. 
was  the  "  Commetiant "  and  the  labourers  **  Pi-^pos^V' within  the  meaning  of 
the  Art  1384  of  the  Code  Civile  and  that  as  the  fire  was  occasioned  by  the 
men  employed  by  A.^  he  was  responsible  for  their  negligence,  and  liable  to 
B,  for  the  damage  sustained  by  the  fire. 

JL  HIS  was  an  action  brought  by  the  Bespondent  against  the  Appel- 
lant to  lecoyer  damages,  by  reason  of  the  Bespondent's  house 
having  been  burnt  down  through  the  negligence  of  persons  em- 
ployed by  the  Appellant  to  clear  his  land  of  weeds  and  brush- 
wood« 

The  Appellant  owned  a  plot  of  land  in  the  district  of  Plainea 
WUhems,  in  the  Island  of  Mafi/rUivs,  The  Bespondent  was  pos- 
sessed of  a  dwelling  house  opposite  the  Appellant's  land.  On  the 
17th  of  October,  1862,  the  Bespondent's  house  was  set  on  fire,  and 
burnt  to  the  ground,  and  damage  was  done  to  the  trees  surround- 
ing it. 

The  Bespondent  by  his  declaration  alleged,  that  the  Appellant 
employed  divers  persons,  as  his  servants  and  agents,  to  clear  his 
plot  of  land,  and  to  cut  down  and  burn  the  brushwood  and  thorn 
trees  growing  thereon,  and  well  knowing  how  his  servants,  and 
agents  were  employed,  did  not  carefully  look  after  and  watch 
them  while  so  employed ;  that  his  servants  negligently  and  im- 
properly lit  a  large  fire  on  the  Appellant's  land,  very  near  to  the 
main  road,  and  just  opposite  to  the  Bespondent's  house,  and  did  not 
watch  the  same  with  due  care,  but  allowed  the  fire  to  flame  up  in 
such  a  manner  that  the  sparks  and  burning  particles  of  the  fire 
were  carried  by  the  wind  across  the  main  road,  and  set  fire  to 
the  house  of  the  Bespondent,  whereby  the  house  was  burned  to 
the  ground,  and  all  the  trees  which  surrounded  the  house  were  so 
much  injured  that  they  had  all  since  perished,  and  much  furniture, 
moveable  property,  and  jewelry,  was  injured,  destroyed,  and  lost, 
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J.  0.  and  that  the  Bespondent  had  suffered  damages  to  the  amcmnt  of 
1866  12,200  dollars. 
S^BATOAT  T^®  Appellant  pleaded,  first,  that  he  was  not  guilty ;  secondly, 
that  he  did  not  employ  any  servant  or  agent  to  cut  down  the 
brushwood,  Ac,  on  the  land  as  alleged,  nor  to  bum  the  same  or 
any  other  dbject  on  the  land,  nor  did  he  give  any  order  respect- 
ing the  burning  or  destroying  of  any  brushwood  or  straw,  or  any- 
thing whatever  then  being  on  the  land ;  thirdly,  that  no  fire  was 
communicated  from  the  land  to  the  house  of  the  Bespondent,  as 
alleged ;  and,  lastly,  that  the  Bespondent  had  not  suffered  damage 
to  the  amount  in  the  declaration  mentioned. 

Issue  was  joined  upon  all  these  pleas. 

On  the  30th  of  October,  1863,  the  case  came  on  for  trial  in  the 
Supreme  Court  of  Mauritius,  before  the  Hon.  Charles  Farquhar 
Shand,  Chief  Judge,  and  the  Hon.  Barfhdemy  Ghistave  Odin,  Acting 
First  Puisne  Judge. 

The  proceedings  were  commenced  by  the  taking  of  the  personal 
answers  of  the  Appellant,  who  stated  that  he  had  employed  job  con- 
tractors to  clear  the  plot  of  ground  at  a  certain  price;  that  on  the 
part  of  the  plot  where  the  burning  took  place,  were  five  small  sapans 
trees ;  that  he  gave  no  orders  that  the  trees  should  be  burnt ;  that  he 
was  absent  from  the  plot  of  ground  during  the  whole  of  the  morn- 
ing of  the  day  on  which  the  fire  occurred ;  that  after  the  fire  he 
had  visited  the  plot  of  ground,  and  found  that  the  sapans  had  been 
burnt,  but  were  still  stfimding ;  that  the  field  where  the  fire  took 
place  was  five-and-a-half  feet  below  the  road ;  that  the  sapans  were 
about  the  same  height,  and  that  there  was  no  brushwood,  and  not 
much  grass  or  weeds  on  the  spot ;  that  there  were  no  marks  of  fire 
between  the  sapans  and  a  wall  which  separated  the  field  from  the 
road ;  that  the  wall  had  been  whitewashed  three  days  previously, 
but  bore  no  trace  or  stain  of  smoke ;  that  the  wind  on  the  morning 
of  the  day  when  Bespondent's  house  was  burnt  did  not  set  from 
the  burnt  spot  upon  the  Appellant's  land  to  the  Bespondent's  house. 

The  Bespondent  called  witnesses  at  the  trial  to  prove  the  allega- 
tion in  his  declaration  that  his  house  caught  fire  from  sparks  and 
burning  particles  carried  by  the  wind  from  the  fire  made  in  the 
Appellant's  field  to  the  Bespondent's  house. 

The  Appellant  also  called  witnesses  to  prove  that  he  was  not 
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responsible  for  the  acts  of  the  labourers  on  his  premises,  by  whose        J.  a 
negligence  the  fire  was  alleged  to  have  happened;  that  he  was        1866 
neither  ^"Matire''  nor  *' CammetiafU'*  vfithin  the  meaning  of  Art.    s^raxdat 
1384  of  the  Code  Civile  but  was  merely  a  conductor  operarum,  and      g^Sai. 

that  the  job  contractors  were  the  parties,  if  any,  who  were  liable,        

being,  by  Art  1793  of  the  Code  Civile  responsible  for  the  acts  of 
the  persons  they  employed.  Both  these  job  contractors,  Joondine 
and  Beesapa,  who  were  Hindoos,  and  unacquainted  with  any  other 
language  than  their  own,  were  examined  on  their  solemn  affir- 
mation. Their  eyidence,  however,  did  not  shew  a  severance  on 
the  part  of  the  Appellant  from  the  control  and  superintendence  of 
the  work  he  had  contracted  with  them  to  perform. 

The  Supreme  Court,  after  reviewing  the  evidence,  gave  judgment 
on  the  23rd  of  December,  1863,  for  the  Bespondent  for  the  sum  of 
5000  dollars  for  damages,  with  costs.  The  following  was  the 
material  part  of  the  judgment  of  the  Court,  as  set  forth  in  the 
reasons  transmitted  by  the  Judges  with  the  record : — "  Article  1384 
of  the  Code  Civil,  after  enacting  that  every  one  is  answerable  for 
the  damage  caused  by  his  own  act,  or  by  the  act  of  those  for 
whom  he  is  responsible,  proceeds  to  lay  down  that,  '  les  maUres 
et  les  commettants'  are  answerable,  '  du  dommage  cause  par  leurs 
domediques  et  preposSs  dans  les  fonctiona  av^ueUes  Us  Us  oni 
employes.^  There  must  meet  two  conditions  to  throw  upon  the 
Master,  or  Commettant,  the  liability  of  the  servant,  or  Preposes, 
wrongful  act.  First,  the  wrongdoer  must  be  a  servant  or  Prepose. 
Secondly,  the  act  must  have  been  done  in  the  exercise  of  the 
duty,  work,  or  charge,  committed  or  entrusted  to  such  persons. 
For  instance,  a  workman  hired  by  the  day  or  by  the  job  would  not 
,  make  the  person  for  whom  he  works  answerable  for  the  wrong  he 
may  have  done,  the  damage  he  may  have  caused  whilst  working 
on  some  other  work,  or  for  somebody  else ;  but  he  would  prima 
fade  be  answerable  if  the  act  done  were  directly  connected  with 
the  actual  work  he  had  undertaken.  In  this  case,  the  respective 
position  of  Serandat  and  the  Indian  labourers  seem  to  have  been 
this.  SSrandat  hired  them  to  do  a  certain  work.  Whether  they 
were  to  be  paid  per  diem,  or  to  receive  a  round  sum  for  the  job,  is 
not  clearly  proved,  but  is  perfectly  immaterial  in  law;  they  were  not 
his  regular  domestic  servants ;  they  were  to  be  paid  to  clear  a  certain 
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'    J.  0.       piece  of  land  from  weeds  and  brushwood.    The  contract  seems  to 
1S66        have  bef  n  entered  into  not  with  one  Indian,  but  apparently  with 

Sbbandat    the  whole  of  them.    One  of  them  states  they  were  all  to  haye  ten 
Si&a.      fti^Dfts  per  day ;  another,  that  the  job  was  to  be  done  for  seventy- 

five  dollars,  to  be  divided  between  them.     On  either  view,  they 

were  hired  to  do  the  work,  and  clearing  the  land  was  the  work 
which  they  had  to  do ;  hence  the  damage  done  to  the  Defendant, 
if  done  through  the  n^ligence  of  the  Indian  labourers  whilst 
clearing  the  ground,  would,  we  are  perfectly  satisfied,  have  been 
damage  done  by  the  act  of  ^Preposea'  in  the  exercise  of  their  functions. 
The  question  of  knowing  whether  an  individual  is  the  *  Prepoee ' 
of  another  has  often  given  rise,  and  may  again,  now  that  science 
and  enterprise  are  progressing  with  such  gigantic  strides,  give 
rise  to  many  important  decisions.    It  seems,  however,  well  settled, 
that  if  a  person  iiires  a  hackney  coach  from  a  livery-stable  keeper, 
who  seats  his  own  coachman  on  the  box,  and,  if  an  accident  happen, 
the  Iivery*stable  keeper  is  answerable,  and  not  the  hirer  of  the 
vehicle,  for  the  coachman  is  the  Preposi  of  the  livery-stable  keeper. 
It  is  also  held  that  if  a  householder  employs  a  builder,  and  by  the 
negligence  of  that  workman  an  accident  happens,  the  householder 
is  answerable,  for  the  workman  is  his  Prepose.  Whether  the  doctrine 
can  be  carried  further,  and  be  extended  so  as  to  make  the  first  em- 
ployer not  only  answerable  for  the  negligence  of  his  immediate 
pnepomius,  but  also  of  those  who  are  appointed  by  that  prasposUusio 
act  under  him,  or  with  him,  is  a  vexcUa  qusestiOf  on  which  are  to  be 
found  many  conflicting  authorities.    But  the  true  theory  seems  to 
us  to  bo  this, — to  create  the  reciprocal  rights  and  liabilities  of 
CommeUarUs  and  Prepo9€8,  and  the  consequences  arising  therefrom, 
it  is  necessary  that  the  one — ie.,  the  ^Commettant^ — should  have 
chosen  the  other — i.e.,  the  *  Prepose^ — and  that  the  former  should 
have  the  power  to  give  the  latter  orders  and  instructions  relative 
to  the  business  or  work  confided  to  him ;  and  if,  in  the  discharge 
of  such  business  or  execution  of  such  work,  the  ^Preposd*  is  guilty 
of  negligence,  whereby  a  third  party  suffers,  then  the  '  Commdianl* 
is  dvUiier  answerable,  for  he  has  to  impute  to  himself  the  blame 
of  having  given  orders  without  providing  that  they  be  duly  exe- 
cuted, or  of  having  chosen  careless  and  negligent  agents.    And 
this  is  the  case,  whether  the  agents  be  domestic  servants  or  be 
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connected  with  the  principals  by  the  contract  known  as  loeaiio       j.  o. 
operarum.    In  fact,  most  of  the  anthorities,  and  we  think  justly  4     IMS 
so,  which  govern  cases  of  this  description,  arise  out  of  contracts  of    b^bavoat 
that  natnr«^     Vide  T&ullier,  11,  No.  284 ;  DoMet,  Caps.  Doll.  p.  57,      g^ 

1,  75 ;  Reygatse  y.  Plago,  C.  C,  28  Jwne,  1841 ;  DdOoz,  39,  p.  426.        

The  Boman  law,  which  had  applied  the  same  principles  to  par« 
ticnlar  cases  withont  generalizing  them,  likewise  marie  a  party 
answerable  who  had  chosen  an  inexperienced  or  imprudent  a^ent. 
*  If  on  ed  faJcHel  says  the  law,  1  Big.  Lib.  XLVIU.^  tit.  iii.,  I.  14, 
^iyroni  eudodia  eredenda:  nam  ea  prodiia,  ia  culpm  rem  ed,  qui 
earn  ei  commimt!     And  again,  we  read  in  the  Ind.^  Lib.  IV.,  tit.  y., 
pL  3,  on  Quasi  ddido :  *  Cum  enim  neque  ex  eoniradu  sU  adversus 
ewn  eondituta  hsec  adio,  d  aliquaienus^  eulpm  reus    ed,   quod 
opera  malorum  hominwn  ulerdur,  ideo  quasi  ex  maleficio  ieneri 
iridetur'     Art.   1384  of  our  Code  has  generalized  those  prin- 
ciples, well  known,  however,  and  acted  upon  in  Framee  previous 
to  its  jnomnlgation ;  and  we  think,  without  entering  into  the 
question  whether  the  3Iaster^s  liability  can  be  further  extended, 
that  the  above  are  the  conditions  required  to  make  such  Master 
liable  for  the  quad  ddidum  of  his  immediate  Pripose.    A  judg- 
ment of  3Ir.  Baron   WUde,  in  England,  has  been  quoted  in 
support  of  the  Defendant's  views.     The  law   of  England    has 
certainly  a  good  deal  of  similarity  with  our  own  on  cases  of  this 
nature ;  the  starting-point  is  the  same,  but  it  seems  to  us  that 
the  case  cited,  Hole  v.  SUtingboume  it  Sheemess  Railway  Co.  (1), 
is  very  far  from  supporting  the  view  that  the  rule  which  applies 
to  masters  and  servants  does  not  find  its  application  where  the 
omtract  is  one  of   loeaiio  operarum,  even  sup[K)sing  that  the 
contract  between  a  master  and  servant  be  not  a  loeaiio  condudio 
operarum.    That  case  wa«  stated  by  the  Lord  Chief  Baron  to  fall 
immediately  within  the  opinion  of  Lord  Campbell  and  the  rent  of 
the  Court  in  Ellis  v.  The  Sheffield  Gas  Consumers'  Co.  (2) ;  and  thr^re 
the  proposition,  that  in  no  case  could  a  man  be  renponsible  for 
the  act  of  a  person  with  whom  he  has  made  a  contract,  was  held 
to  be  absolutely  untenable.    Here  it  is  not  at  all  clear  to  us  that 
the  contract  was  with  Joondine  alone ;  the  evidence  leads  us  rather 
to  believe  that  the  contract  was  directly  with  all  the  Indians ;  and 
(1)  6  H.  A  K.  4Se.  (2)2E.&B.7<57. 
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^-  C*       if  80y  the  mischief  complained  of  would  have  been  done^  not  by 
1866    ^  the  contractors'  workmen,  but  hj  the  contractors  themselves ;  bat 
Ser^at    ^^6^6  i^  more — Joondine,  supposing  him  to  be  the  sole  contractor, 
SaVssb       distinctly  states  that  he  himself  set  fire  to  the  brusbwood:  on 
—        either  hypothesis,  therefore,  the  contractor  alone  would  have  done 
the  wrong.    Now  was  this  burning  of  the  brushwood  part  of  the 
work  which  Joondine  and  the  other  Indians  were  employed  to  do? 
We  have  no  doubt  it  was,  for  it  is  in  evidence  that  for  soma  days 
previously  the  same  operation  of  burning  weeds  and  grass,  so  as  to 
facilitate  the  clearing  of  the  land,  had  been  carried  on ;  the  Defen- 
dant knew  it^  and  suffered  it  to  be  done ;  he  did  not  check  a  mode 
of  proceeding  which,  perfectly  harndess,  no  doubt,  when  properly 
attended  to  and  watched,  might  become  dangerous  if  left  at  the 
mercy  of  a  set  of  idle,  careless  semi-barbarians.     The  Defendant 
may  have  a  right  of  action,  illusory,  no  doubt,  against  those 
Indians,  but  it  is  no  answer  to  the  Plaintiff  to  say,  that  the 
Defendant  employed  those  men  to  do  his  work  properly,  and  that 
they  did  not  do  so ;  and  if  the  rule  of  law  be  binding  upon  the 
householder  who  employs  a  builder,  an  architect,  men  on  whose 
skill  and  prudence  he  may  d  priori  rely,  assuredly  must  it  be 
binding,  and  for  reasons  still  more  cogent^  upon  the  proprietor 
who  employs  ignorant  and  careless  day  labourers.    On  the  facts  of 
this  case,  therefore,  we  have  no  doubt  that,  if  it  be  proved  that  the 
Plaintiff's  house  was  burnt  down  by  or  through  the  negligence  of 
the  Indians  employed  by  the  Defendant  to  clear  his  ground,  the 
Defendant  is  in  law  liable  to  make  good'  the  damage  proved  to 
have  thereby  been  suffered  by  the  plaintiff.     Another  point  of 
considerable  importance  in  law  arises  here: — On  whom  does  the 
onus  lie  to  prove  that  the  fire  arose  from  the  negligence  and  want 
of  care  of  the  Preposh  1   In  questions  between  landlord  and  tenant 
the  Articles  1733  and  1734  of  the  Code  Civile  shew  very  clearly 
that  the  tenant's  negligence  is  presumed ;  he  must  answer  for  the 
consequences  of  a  fire,  unless  he  prove  certain  fSetcts  pointed  out  in 
the  Articles ;  it  is  for  him  to  prove  he  is  in  possession  of  the  pre- 
mises he  holds  in  lease ;  but  this  is  a  very  special  law,  like  all  those 
which  militate  against  the  equitable  principle  on  which  justice 
rests,  that  the  Plaintiff  must  make  out  his  case ;  and  accordingly  it 
is  strictimmi  jwris,  and  cannot  be  extended  to  cases  not  included 
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in  the  special  enactment  which  created  it.    It  has,  therefore,       J*  0. 
been  held  that  the  legal  presomption  which  prevails  in  cases  of       isss 
fire  as  between  landlord  and  tenant  does  not  in  cases  of  a  similar  '  siauksokT 
nature  between  neighbour  and  neighbour.    Almost  eyery  decision      gj^ 
of  the  Cionrts  of  France^  and  certainly  the  opinion  of  the  ablest       ^— 
Commentators  of  the  Code,  agree  in  that  doctrine,  and  chiefly  on 
the  ground  mentioned  above,  that  the  exception  to  the  general 
principle  was  not  contemplated  by  the  law  to  extend  beyond  the 
case  that  has  been  provided  for ;  vide,  inter  alia,  Merlin,  Bep.  verb. 
*Ineendie!  §  2,  Nos.  9  and  10.  We  are,  therefore,  of  opinion,  that  the 
Plaintiff  is  bound  to  prove  the  fact  that  it  is  owing  to  the  negli- 
gence of  the  Defendant'  or  his  PrSposis  that  the  fire  was  com- 
municated from  the  Defendant's  field  to  his  house.    This  part  of 
the  case  is  certainly  less  free  &om  di£9culty  than  the  legal  points 
that  have  been  examined  and  disposed  of  above."    The  Court  then 
proceeded  to  examine  the  evidence,  and  after  going  through  the 
evidence  said  :  *"  On  the  whole,  we  have  come  to  the  conclusion  that 
the  fire  which  destroyed  the  Plaintiff's  house  was  communicated  to 
it  from  the  Defendant's  field,  and  that  this  was  due  to  the  negli- 
gence of  the  Indians  employed  by   the  Defendant  to  dear  his 
ground.    As  to  the  question  of  damages,  it  often  is  the  case,  and 
we  think  in  this  cause  it  is  the  case,  that  much  heavier  damages 
are  asked  than,  judging  from  the  evidence,  a  Court  of  Justice  is 
warranted  to  give.    We  think  that  in  awarding  £1000  damages, 
with  costs,  we  shall  meet  the  justice  of  the  case." 

The  Appellant  afterwards  presented  a  petition  to  the  Supreme 
Court  for  leave  to  appeal  to  Her  Majesty  in  Council  against  this 
judgment,  and  leave  to  appeal  was  granted  by  the  Supreme 
Court. 

After  the  judgment  of  the  Supreme  Court,  the  Appellant  brought 
forward  additional  evidence  upon  affidavit  to  shew  that  the  fire 
by  which  the  Respondent's  house  was  burnt  down  was  caused  by 
the  Bespondent's  own  servants ;  and  further,  that  the  Appellant's 
attorney  was  taken  by  surprise  at  the  trial  with  regard  to  the 
evidence  adduced  by  the  Bespondent,  which  tended  to  shew  that 
the  fire  on  the  Appellant's  land  had  been  resuscitated  or  fed 
between  eight  o'clock  in  the  morning  and  the  time  when  the  fire 
broke  out  in  the  Bespondent's  house,  and  that,  had  he  been  aware 

Vol.  I.  3  M 
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J.  C.       that  such  evidence  would  be  produced,  he  oould  haye  called 
1866       evidence  to  prove  the  contrary. 
SiBAoiuT       On  the  9th  of  February,  1864^  the  Appellant  moved  for  a  new 
qJ^      trial,  on  the  ground  of  material  evidence,  set  forth  in  the  above 

affidavit,  having  been  obtained  since  the  judgment  of  the  23rd 

of  December,  1863,  and  on  the  ground  of  surprise ;  but  the  Court, 
upon  reading  the  affidavits  on  both  sides,  refused  the  motion  with 
costs. 

.  The  Appellant  then  presented  a  petition  to  the  Supreme  Courts 
praying  for  leave  to  appeal  i^inst  the  judgment  of  the  9Ui  of 
February,  1864,  which  the  C!ourt»  upon  the  29th  of  March,  1864, 
refused,  holding  that  in  point  of  form  the  effect  on  the  merits  of 
the  case  would  carry  all  subsidiary  proceedings^  and  that  it  was 
useless  to  multiply  appeals* 

The  present  appeal  was  brought  against  the  judgment  of  the 
Supreme  Court  of  the  23rd  of  December,  1863,  and  also  against 
the  Order  of  the  Court  made  on  the  9th  of  February,  1864,  whereby 
the  motion  for  a  new  trial  was  dismissed  with  costs. 

Mr.  Bovilly  Q.C.,  and  Mr.  Charles  E.  Pollock,  for  the  Appellant  :— 

It  may  be  assumed  that  the  Bespondent's  house  was  destroyed 
by  the  sparks  from  the  fire  on  the  Appellant's  land,  but  that  alone 
does  not  make  the  Appellant  liable.  He  is  not  responsible  for  the 
acts  of  the  job  contractors  employed  by  him,  or  for  the  negligence 
of  their  servants.  The  Code  Civii  is  the  law  in  force  mMauriiius, 
and  the  parties  must  be  governed  by  its  provisions.  No  doubt  by 
that  Code,  as  by  the  English  law,  a  Master  is  liable  for  the  negli- 
gence of  a  servant  in  his  employ.  Art.  1384  provides,  that  "  Le$ 
maUres  et  les  commettants*'  are  responsible  for  the  damage  ^  earn 
far  lewrs  domediques  et  Prepoaes  dans  les  fonetums  auxqueOes  Us 
Ie$  ont  emphtfisy'  but  to  make  the  Appellant  liable  for  the  negli- 
gence it  must  be  shewn  that  the  Prdpos4  acted  "  sous  les  ordres^  S(m 
la  direction,  et  sous  la  surveillance  du  CommettantJ' BaUoZf  Jur.  Oen. 
verlo  "  BesponsabUiteJ'  To  make  the  Appellant  responsible  for  the 
damage,  that  position  must  be  established  by  the  Eespondenty  who 
here  charges  the  negligence,  and  on  whom  the  onus  probandi  liea 
Now,  there  is  no  proof  of  any  act  of  negligence  on  the  part  of  the 
Appellant.    The  negligence^  if  any,  was  that  of  the  contractors, 
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or  tboBe  employed  bj  them  on  the  job.    The  Appellant  had  parted       J.  0» 
with  all  control  and  superintendence  over  the  work  and  oyer  the  con-       1866 
tractorSy  by  whom  the  clearing  of  the  land  was  to  be  performed.  The    q^sasdat 
queetion,  therefore,  turns  upon  this  pointy  did  the  Appellant  stand      q^S«^ 
in  the  relation  of  "  Commettant"  and  the  Indians  ^'Prq^o^ea"  within       -— • 
the  meaning  of  Art  1384  of  the  Code  Civil  7    The  relative  position 
of  the  parties  was  not  properly  understood  by  the  Court  below. 
The  term  "'Qmmettant"  properly  translated  means  "Employer,"  and 
**  FrSposi**  *  Foreman  or  Overseer,**  and  the  French  authorities  es- 
taUiflh  this  definition :  8irey,  Oomms.  by  GUbeH,  note  32  (Ed.  1855). 
Here  the  contractors  were  paid  a  fixed  sum  to  do  certain  work,  and 
were  the  sole  masters  of  the  work,  and  the  employer  is,  therefore, 
not  responsible  for  the  negligence  of  the  contractors.    This  is 
illustrated  by  the  following  cases  in  the  Cowrde  Cassation,  referred 
to  in  JDaHoZy  Jurisprudence  Oineraly  pp.  372-3 : — Teslon  v.  fiofles 
and  the  Mining  Company  of  the  Grand  Combe ;  Northern  BaUway 
of    France   v.    Boisseau ;    AdministroHon  of  Forests  v.  Martin^ 
DaJlosiy  Jut.  Oen^  Part  L  p.  49,  1860,  where  a  fire  was  caused  in 
a  jForest  by  the  n^ligence  of  a  Woodman,  and  he  alone  was  held 
liable.    So  in  the  case  of  a  fire  from  the  negligence  of  a  Ciooper 
employed  in  a  public  warehouse :   DaHoz,  Jur.  Gin.  Tom.  xxx. 
verbo  **  Hiring,"  ch.  3,  sec.  6,  p.  415.    The  labourers  here  do  not 
answer  the  description  given  by  Sirey,  Codes  Annotis,  Tom.  i., 
p.  665,  as  '*  Owvriers:' 

The  English  law,  in  respect  to  the  liability  of  a  Master  for  acts 
of  his  servants,  is  analogous  to  the  Art.  1384  of  the  Code  Civil.  The 
rule  is  laid  down  in  Addison's  Treatise  on  Torts,  pp.  340-1  (2nd  Ed.), 
that  the  party  himself,  who  actually  inflicts  the  injury  through  his 
own  negligence,  is  responsible  for  the  injurious  consequences  of  his 
default.  A  person  contracting  with  another  for  the  performance  of 
certain  work,  the  work  being  proper  to  be  done,  and  the  contractor 
a  proper  person  to  do  it,  the  employer  is  not  liable  for  injuries 
caused  by  the  negligence  of  the  contractor.  In  BuUer  v.  Hunier  (1) 
it  was  determined  that  an  employer  is  irresponsible  for  acts  of  his 
agent,  whether  contractor  or  otherwise,  exercising  an  independent 
employment,  provided  the  party  was  well  chosen  as  being  reason- 
ably fit  for  such  a  position.  Beedie  v.  The  London  and  North- 
.  (1)  7  H.  &  N.  826. 


162  CASES  m  THE  PEIVY  COUNCIL.  [L.  E. 

J.  a       Western  JRaibmy  Co.  (1) ;    Eoh  r.  The  SUiingboume  A  S^eer- 

iBee       ness  BaUway  (2).  Where  a  party  comes  to  his  particular  dUus  by 

S^filirDAT    3^3^on  of  the  employment,  the  employer  is  only  responsible  if  he 

J*         could  have  abated  the  injury  or  nuisance  between  the  wrongful 

— ^-      act  commenced  and  the  damage  resultant  therefirom:  Qtjmdjf  v. 

JvXber  (8).    If  a  contractor  selects  workmen  the  employer  is  not 

liable :  Peachey  v.  Bfy^domds  (4) ;  Overton  v.  Freeman  (5) ;  KnigU 

Y.  Fox  (6) ;  Steel  y.  South-Eastern  BaUway  Company  (7) :  and  it 

makes  no  difference  if  the  labourer  employed  is  paid  by  the  job: 

Sadler  v.  Henlock  (8).     We  submit,  moreover,  that  the  weight  of 

eyidence  was  against  the  finding  of  the  Court  below  that  the  fire 

took  place  through  negligence  of  the  contractors,  and  that»  t^ieie- 

fore,  there  ought  to  be  a  new  trial.    We  do  not  question  the  Order 

of  the  Court  made  on  the  motion  for  a  new  trial,  and  abandon  that 

part  of  the  appeal. 

Mr.  Anderson,  Q.C.,  and  Mr.  F.  PhUbrick,  for  theEespondent : — 

In  point  of  law  the  Appellant,  as  held  by  the  Court  below,  is 
responsible  for  the  negligence  of  his  servants  in  the  course  of  their 
employment  by  him:  Code  dvil,  Art.  1384.  The  AppeUant 
must  be  considered  as  the  **  Commettant "  or  Master  of  the  Indians 
employed  by  him  to  dear  his  land  of  the  weeds  and  brushwood, 
and  they,  as  his  "  PreposSs**  or  servants,  the  proper  received  defi- 
nition of  those  terms :  TouRier,  vo,  **  Conmetians'*  Table  CUnird; 
and  he  was  liable  for  the  damage  caused  by  their  acts  in  dis- 
charge of  the  duties  of  their  employment.  The  evidence  shews 
that  the  Appellant  had  not  parted  with  the  control  of  the  works; 
he  superintended  the  men,  tind  ordered  them  where  to  work.  This 
fact  distinguishes  the  cases  cited  from  DaUoz,  relied  upon  by  the 
Appellant,  which  were  cases  of  contract.  It  is  said  that  the  Code 
CivU  is  the  same  as  the  English  Law.  It  may  be  so,  but  that  Code  is 
certaizdy  more  comprehensive.  The  Code  Civil  is  precise :  Art.  1384 
enacts,  in  terms,  that  every  person  shall  be  answerable  for  the 
damage  caused  by  the  act  of  those  for  whom  he  is  responsible.    ^  Le$ 

(1)  4  Ex.  244.  (5)  11  C.  B.  867. 

(2)  6  H.  &  N.  488.  (6)  5  Ex.  721. 

(3)  33  L.  J.  (Q.B.)  151.  (7)  16  C.  B.  660. 

(4)  13  C.  B.  182.  (8)  4  E.  &  B.  670. 
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MaUres  et  CommMards^  are  declared  to  be  lesponflible  for  damage      J.  C. 
caused  by  their ''  dometUquesdprdposSs  dam  lesfondians  a/uaqueUes       1866 
ikJeBard  employes.**   Here  the  Appellant  was  the  Master,  or  **  Oam-    BAnAjauv 
rneUami^"  of  the  Indians  employed  by  him  to  clear  his  ground, 
and  they  were  his  servants,  or  **  PreposSsJ' 

In  the  Court  below  it  was  contended  by  the  Appellant  that  his 
position  was  merely  that  of  hirer  of  the  services  of  these  Indian 
labourers  as  eonduetores  operarum ;  that  in  fact  they  were  inde- 
pendent contractors,  and  that  neither  could  be  a  **  CommeUaaU'* 
nor  these  men  "  PriposesJ"  within  the  meaning  of  Art  1384  of  the 
Code  ;  but  our  contention  is,  that  the  Appellant  was  Master  of  these 
men,  and  as  such  the  ^  CommeUant ;"  and  they,  therefore,  were  his 
^  Frepoeisr  Even  assimiing  the  contract  to.  be  a  locaiio  operarum, 
the  Appellant  is  still  liable  for  the  consequences  of  the  negligent 
acts  of  his  contractor.  He  selected  and  paid  the  Indians ;  whether 
they  were  paid  by  the  piece  or  by  daily  wages  is  immaterial,  and 
their  relationship  toward  their  employer  is  not  affected  thereby ; 
indeed  the  Appellant  personally  superintended  and  directed  the 
men  when  present.  The  liability  imposed  by  the  Code  is  not  con- 
fined to  servants,  ^  Domediquee^  but  extends  to  PrSposee^  namely,  to 
those  who  are  put  forward  by  the  employer  and  entrusted  by  him 
to  do  some  particular  work  or  to  fulfil  some  particular  function 
{pr8&posUi)y  although  they  may  not  be  **  Domeriiques'*  Now,  the  two 
Indians  were  admittedly  selected  and  engaged  by  the  Appellant 
to  dear  his  ground.  They  were  his  **  PrSpoiSs  "  for  the  execution 
of  that  work ;  and  if  in  the  execution  of  that  work  they  used  fires 
to  bum  the  rubbish  and  weeds,  as  it  is  clear  they  did,  with  the 
knowledge  and  sanction  of  the  Appellant,  ho  is  liable,  both  on 
authority  and  principle,  for  the  damage  occioioned  by  such  act. 
It  is  so  by  the  English  law.  Thus  in  TurbervSle  v.  Btatnpe  (1), 
the  Defendant's  servant  had  lighted  a  fire  in  his  master's  field  in 
the  due  course  of  husbandry,  but  so  negligently  kept  it  that  it 
extended  to  the  Plaintiff's  heath  and  consumed  it,  and  the  Court 
held  that  the  Defendant  was  liable  ;  and  that  case  has  been  fol- 
lowed hjFiHiterY.  Phippard  (2);  Vaugham  v.  Menlove  (3);  Blaikie 
y,  Steinbridge  (4) ;  Bandleson  v.  Murray  (5);  DcdyeU  v.  Tyrer  (6) ; 

(1)  W.  Bay.  264.  (3)  3  Biog.  (N.C.)  468.        (5)  8  A.  &  B.  109. 

(2)  11  Q.  B.347.  (4)  6  0.  B.(N.S.)  894.         (6)  5  Jor.  (N.S.)  835. 
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J.  0.       Piffoli  V.  Eadem  Cotrntiei  BaUuoay  Co,  (1).    The  same  liability 

1866        exists  by  the  civil  law :  Domed,  C.  L.,  B.  11.,  sec  iv.  pp.  4  &  6 ;  and 

B£BLm)AT    the  same  principle  was  acted  on  by  this  Tribunal  in  the  Canadian 

Sa&bb.      ^'^^^'^  •    ^^  Quebec  Fire  Assurance  Company  v.  St,  Louis  (2) ;  The 

Great  Western  Co.  of  Canada  t.  Braid  and  Faweett  (3) ;  and  by  tbe 

,  Courts  in  Scotland,  in  Tennant  y.  The  Earl  of  Glasgow  (4) ;  Mackin- 
tosh V.  Mackintosh  (5);  Rankin  v.  Bixon  (6) ;  Nisbett  v.  Bixtm  (7). 
The  CAses  on  this  point  are  collected  in  Smith  on  **  The  Law  of  Ke- 
paration ,"  p.  139.  The  case  of  Beedie  v.  The  London  &  North  Western 
BaUway  Go.  (8),  relied  on  by  the  Appellant,  does  not  apply,  for  there 
the  relationship  of  Master  and  Servant  did  not  exist  between  the 
Defendants  and  the  men  who  actually  did  the  wrongful  act.  But 
taking  the  Appellant's  case  on  the  ground  he  puts  it,  as  the  n^li- 
gent  act  directly  arose  in  performance  of  the  duty  contracted  for, 
the  Appellant,  as  principal,  would  be  personally  liable.  In  Hde  v. 
SUtingbowme  &  Sheemess  BaUway  Company  (9),  Baron  WUde 
says,  the  loss  there  arose  ''&om  imperfectly  doing  the  thing 
ordered  to  be  done;"  and,  therefore,  as  well  by  the  principles  of 
Common  Law  of  England  as  by  terms  of  the  Code  itself,  the 
Appellant  is  responsible  for  the  act  of  his  Prases  in  the  negli- 
gent making  or  watching  the  fire  on  his  land. 

No  fresh  trial  ought  to  be  granted  on  the  ground  of  new  evi- 
dence having  been  found.  The  Court  of  Chancery  refiised  leave  to 
file  a  supplemental  bill  in  the  nature  of  a  Bill  of  review,  where,  as 
in  this  case,  the  proper  means  of  searching  for  the  evidence  had 
not  been  used  previously  to  the  original  decree:  Bingham  v. 
Dawson  (10). 

Judgment  was  delivered  by 

1866       Sib  Edwabd  Vauohak  Williams: — 
FA,  26.         This  was  an  appeal  against  a  judgment  of  the  Supreme  Court 
of  Mauritius,  and  also  against  an  Order  of  that  Court,  whereby  a 

(1)  3  C.  B.  229  &  240.  (6)  9  B.  M.  &  Y.  1048. 

(2)  7  Moore's  P.  0.  Cases,  286.  (7)  14  R  M.  &  Y.  973. 

(3)  1  Moore's  P.  C.  (N.S.)  101.  (8)  4  Ex.  244. 

(4)  2  Court  of  Seas.  Cas.  22  (did  (9)  30  L.  J.  (Ex.)  81 ;  6  H.  A;  N. 
Ser.).  488. 

(5)  2  Court  of  Sess.  Cas.  1357  (3rd  (10)  Jac.  243. 
Sar.). 
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motion  made  by  the  Appellant  for  a  new  trial  of  the  caose  in       J-  0. 
which  the  first  mentioned  judgment  was  pronounced,  was  dismissed       1866 

with  costs.  'fisMAXDAT 

On  the  argument  before  us^  the  latter  branch  of  the  appeal     .  gj^ 
was,  very  properly  in  our  opinion,  abandoned  by  the  Appellant's       "^ 
Counsel  as  hopeless. 

The  action  was  brought  by  the  Bespondent  against  the  Appellant 
to  recoyer  damages  for  injuries  sustained  by  the  Bespondent  by 
reason  of  his  house  and  furniture  haying  been  destroyed  through 
a  fire  kindled  on  the  Appellant's  land  by  labourers  employed  by 
him  to  clear  the  ground  for  agricultural  purposes,  which  fire  was 
so  carelessly  made,  that  sparks  and  other  burning  particles  were 
carried  oyer  and  scattered  upon  the  Bespondent's  premises,  thus 
causing  the  fire  which  was  the  subject  of  complaint. 

On  the  eyidence  adduced  at  the  trial  the  Court  below  came  to 
the  conclusion  that  the  fire  which  destroyed  the  PlaintifiTs  house 
and  fomiture  was  communicated  to  it  fi^m  the  fire  kindled  in  the 
Appellant's  field,  as  alleged,  and  that  this  was  owing  to  the  negli- 
gence of  the  men  employed  by  him  to  clear  his  ground.  And  we 
think  the  Court  was  fully  justified  by  the  eyidence  in  coming  to 
this  conclusion. 

The  only  question,  therefore,  which  remains  is,  whether  the 
Appellant  was  responsible  for  the  negligence  of  the  men  so  em- 
ployed by  him. 

The  Bespondent  grounded  his  claim  on  the  Article  1384  of  the 
Code  Napoleon  (which  is  the  preyailing  law  of  MaurUius),  and 
which  is  in  these  words :  **  Les  maUres  et  eommeUanta  [sofU  reqxm' 
sables]  du  dammage  cause  par  leurs  domestiques  d  preposSs  dans  les 
fonctions  awcqudles  Ushsont  employis.'* 

The  Bespondent  contended  that  the  Appellant  and  the  men  he 
employed  stood  in  the  relation  of  Commettant  and  Prepose  within 
the  meaning  of  this  Article.  It  is  necessary,  therefore,  to  ascertain 
what  is  the  meaning  of  the  word  ^^Prepose."  It  appears  from  Napo- 
leon Landais's  Dictionary  that  the  meaning  of  the  word  ^PrSpose^ 
is,  *^pLi  est  oommia  a  quelque  chose,  qui  en  a  la  garde,  le  soin;*^  and 
in  the  same  Book  the  meaning  ascribed  to  the  yerb  ^^preposer"  is 
"  commettre,  Hahlir  quelqu'un  avec  pov/voir  de  faire  qudque  chose  ou 
d'en  prendre  soin^    And  accordingly  we  think  that,  subject  to  the 
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J.  O.        qualification  hereafter  to  be  mentioned,  the  word  **  Pripoie  **  in  the 
13^5        Article  means  substantially  a  person  who  stands  in  the  same  rela- 
SisAimAT    **^^  *^  "  Commeitani  "  as  "  Bomestique  "  does  to  "  MaUre^  i.e.,  a  person 
9.         whom  the  ^  Gommettard  "  has  entrusted  to  perform  certain  things 
on  his  behal£    This  construction  of  the  word  appears  to  be  sup- 
ported by  a  passage  in  DaUoZy  Bep.,  Tom,  xxxix.  p.  440,  No,  689, 
where  he  says,  "Les  domediques  sont  une  dasse  particuliire  de 
prSposSs" 

The  French  lawyers,  however,  in  their  interpretation  of  the 
Article,  have  qualified  the  above  construction  by  the  doctrine,  that 
in  order  to  make  the  CommeUant  responsible  for  the  negligence  of 
the  PreposS,  the  latter  must  be  acting  '^saus  lea  ordres,  sous  la 
direction  et  la  surveiUatice  du  Commettantr  This  doctrine  is  certainly 
supported  by  the  French  authorities  to  which  we  were  referred  by 
the  Counsel  for  the]  Appellant,  viz.  DaUoz  Repertoire,  tit  ^  Re- 
sponsahUiti^  ch.  iii.  sect.  2,  article  5,  and  the  three  cases  of  Tedon 
V.  SaUes  and  the  Mining  Company  of  the  Grand  Comhe,  and  The 
Northern  Railway  of  France  v.  Boisseau,  and  Administration  of 
Forests  v.  Martin,  which  were  decided  by  the  Cour  de  Cassation, 
and  are  cited  in  DdHoz*  '*  Jurisprudence  QmSrale,''  copies  of  which 
were  supplied  to  us  by  Counsel. 

Applying  this  doctrine  to  the  present  case,  the  Appellant's 
contention  is,  that  the  evidence  shews  he  had  parted  with  the 
control  over  the  men  he  employed,  and  that  they  wer©  not 
working  under  his  orders,  directions,  and  surveillance. 

The  evidence  was,  that  the  Appellant,  in  order  to  clear  his 
ground  of  weeds  and  brushwood,  employed  two  bands  of  Indian 
labourers,  one  of  which^  was  under  an  Indian  named  Beesapa,  and 
the  other  band  consisted  of  four  men,  who  were  under  an  Indian 
called  Joondine,  and  included  a  man  called  Beedhoo,  who  appears 
to  have  been  the  author  of  the  mischief,  by  setting  fire  to  a  heap 
of  rubbish  collected  in  the  course  of  the  work,  so  that  the  fire 
extended  to  some  sapan  trees.  The  object  of  setting  fire  to  them 
was,  as  Beedhoo  expressed  it  in  his  evidence,  "  to  work  more  easily." 
The  work  Was  to  be  paid  for  by  the  piece,  $.  e.,  so  much  per  acre. 
The  evidence  leaves  it  doubtful  whether  the  Appellant  was  to  pay 
the  price  to  Joondine  alone,  or  to  him  and  the  other  Indians  in  his 
band ;  indeed,  the  Court  below  said  the  evidence  rather  led  them 
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to  the  condnsioii  that  the  oontract  was  directly  with  all  the        ^'^' 
Indians.  1866 

On  this  eyidenoe,  it  was  contended  on  the  behaK  of  the  Appel-    S^sandat 
lant  that  he  is  shewn  to  have  seyered  himseK  from  the  execution 
of  the  work,  and  parted  with  all  superintendence  and  control  oyer 
the  persons  by  whom  it  was  performed. 

But  we  are  of  opinion  that  this  is  not  a  conclusion  which  is 
warranted  by  the  eyidenca  Haying  regard  to  the  nature  of  the 
work,  and  the  condition  of  the  men  employed,  it  appears  to  us 
unreasonable  to  infer  that  the  Appellant  had  parted  with  the 
power  of  correcting^  as  the  work  went  on,  the  mode  in  which  it 
was  to  be  performed,  and  of  dictating  what  kind  of  brushwood  and 
other  growth  was  to  be  remoyed,  and  what  was  to  be  left  standing, 
and  how  the  weeds  and  brushwood  which  had  been  got  up  were  to 
be  dealt  with,  and  where  they  were  to  be  deposited;  in  other 
words^  we  think  the  eyidence  does  not  shew  that  the  general 
control,  direction,  and  suryeillance  of  the  operations  was  re- 
linquished by  the  Appellant  by  reason  of  the  agreement  he 
had  made  with  the  Indians.  It  may  be  obseryed  that  these  men 
do  not  at  all  answer  the  description  giyen  by  Sirey  {"CodSs 
AnnoieSy'  yol.  i  p.  665)  of  " ouvriera  cPune  profession  reconnue  et 
dSterminSe ;'*  they  were  ordinary  labourers,  characterized  by  the 
Court  below  as  ^  a  set  of  idle,  careless  semi-barbarians." 

The  yiew  we  haye  thus  taken  of  the  relation  established  by  the 
agreement  between  them  and  their  employer  is  corroborated  by 
the  eyidence,  which  shews  that  in  point  of  fact  the  Appellant  did 
interfere  and  control  the  men  in  the  course  of  the  work.  For 
example  it  was  said  by  Joondine^  **  Mr.  Serendai  told  me  not  to 
put  fire  in  the  place  where  I  was  working;"  ...  "he  told  me  to 
put  fire  in  another  place  which  he  pointed."  Agedn^Beesapa  says, 
^  The  preyious  day  Mr.  Serendai  had  come  and  told  Joondine  to 
leaye  that  portion  of  ground  which  is  fifty  dollars,  and  go  and 
work  in  the  interior  of  the  field."  And  the  Appellant's  answer 
states  that  he  had  giyen  orders  fiye  or  six  days  before  to  bum 
some  weeds,  but  that  he  also  gaye  orders  that  the  fire  should  be 
carefully  extinguished. 

Looking,  then,  at  the  whole  case,  we  are  of  opinion  that  the 
Appellant  and  the  Indian  whose  negligence  caused  the  fire  stood 

Vol.  I.  3  N 


168  CAKES  IN  THE  PETVT  COUNCIL,  [L.  E- 

J.  a       in  the  relation  of  **  OommettarU**  and  **PrSpo8S"    And,  as  it  has 
1866       not  been  disputed   that    the  negligent  act  was  done   by  the 
SiBAnsAT     *'  Pr^fose  "  in  the  course  of  his  employment,  it  follows  that  the 
g^^      responsibility  of  the  Appellant  is  made  out. 

It  remains  to  be  observed  that  the  dedaration  in  this  case  is  not 

framed  at  all  with  reference  to  the  Article  of  the  Code,  but 
charges  in  the  ordinary  form  that  the  servants  and  agents 
employed  by  the  Defendant  were  guilty  of  negligence.  But 
we  think  that  the  words  ^'  servants  and  agents  "  must  be  read  in  a 
sense  which  will  support  the  declaration, — viz.,  servants  and 
agents  acting  under  the  directions,  orders,  and  surveillance  of  the 
Defendant. 

For  these  reasons,  their  Lordships  will  humbly  recommend  to 
Her  Majesty  that  the  judgment  of  the  Court  below  be  affirmed, 
with  costs. 

Solicitors  for  the  Appellant :  Parke  dt  Pollock. 
Solicitors   for  the  Bespondent:   Morris,   Stone,    Townson,  & 
Morris. 
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VIEGINIE  BEUNEAU Eespokdent.  — 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  MAURITIUS. 

Mauritius^  law  of— Bastard — Naiural  niece — Code  CivU — Irregular  succession — 
Arts.  765,  766,  construction  o/^Descendants — PostSritS. 

The  Code  Civil  of  France^  which  is  in  foroe  in  the  Island  of  Mauritius^ 
lAv.  in.  Ch.  lY.  tit,  i,  V  Des  successions  irrSgulih'es^  Art  765,  provides  as 
follows : — "  La  succession  de  Venfaid  naturel  decedi  sans  postMti  est  dSvclue 
aujphre  ou  ala  mire  qui  Va  reeonnu ;  oupar  moitiS  a  tous  les  deux^  s^U  a  etc 
reconnu  par  Vun  et  par  Tautre :"  and  Art.  766  provides,  "  Hn  cas  de  pridSchs 
des  phre  et  mere  de  Venfant  naturel,  les  hiens  qu^il  en  avait  re^us,  passent  aux 
frlres  ou  soeurs  legitimes,  a^Hs  se  retrouvent  en  nature  dans  la  succession :  les 
actions  en  reprise,  s^H  en  existe,  ou  le  prix  de  ces  hiens  ali^s,  iUest  encore 
du,  retoument  egalement  aux  frlres  et  soeurs  Ugitimes.  Tous  les  autres 
hiens  passent  auxfrkres  et  soeurs  naiurds,  ou  a  leurs  descendants:^ — 

ffeld,  that  the  word  '*  descendants  "  in  Art.  766,  is  not  limited  to  legitimate 
descendants,  so  as  to  preclude  the  natural  children  of  a  natural  brother  suc- 
ceeding to  their  natural  uncle's  property : — 

ffeld,  further,  that  there  is  no  restriction  with  respect  to 'the  word  •'de- 
scendants "  in  Art.  766 :  that  natural  children  are  ^'  descendants  **  within  the 
meaning  of  Arts.  765  and  766,  which  constitute  a  special  law  for  determining 
the  succession  of  natural  children  dying  without  posterity;  and  that 
**postSritS^  and  **  descendants'*  in  those  Articles  are  convertible  terms. 

B.y  an  illegitimate  child  duly  acknowledged,  survived  his  parents,  and  died 
domiciled  in  the  Island  of  Mauritius,  of  which  he  was  a  native,  intestate, 
leaving  self-acquired  property.  He  had  no  legitimate  relations,  but  had  two 
nieces,  illegitimate  daughters  of  an  only  illegitimate  brother,  who  pre-deceased 
him,  by  whom  they  were  duly  acknowledged,  as  also  by  B,  One  of  the  nieces 
died  shortly  after  J?.,  having  previously  constituted  her  sister  Ugataire  uni- 
verseUe^  The  Government  claimed  the  succession  of  B, :  Held,  that  the  sur- 
viving niece  was  entitled  to  succeed  to  B,*s  property  in  preference  to  the  claim 
of  the  Government  on  the  ground  of  bastardy. 

General  principles  by  whidh  Courts  are  to  be  governed  in  construing  the 
Code  CivU,  as  derived  from  the  decisions  of  the  Cour  de  Cassation  and  the 
leading  Text  writers  of  France. 

XhE  question  in  dispute  in  this  appeal  related  to  the  succession, 
or  right,  to  a  considerable  property  which  belonged  to  Fierre 

•  Present : — The  Loed  Justice  Knight  BBUcas,  The  Loed  Justice  Turner, 
Sib  Jakes  William  Golvile,  and  Snt  Edward  Yauohan  Williams. 
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J,  G.        Srtmeau,  who  died  intestate  at  MaurUius,  of  which  Island  he  was 

1866        a  native.    The  Eespondent  claimed  such  property,  according  to 

*2^        the  law  in  force  in  Mauriiivs,  as  to  one  moiety,  in  her  own  right 

Majesty's    ^  ^^  illegitimate  but  duly  recognised  niece  of  the  intestate,  and 

V,         as  to  the  other  moiety,  as  **  Legataire  tmiverseUe,'*  under  the  Will 

^       of  her  sister,  who  was  also  illegitimate,  and  duly  recognised.     On 

the  other  hand,  the  Appellant,  upon  the  part  of  the  Govei-nment 
of  the  Colony,  claimed  the  whole  succession,  in  consequence  of  the 
intestate  having  left  no  legitimate  survivor  of  his  family. 

The  Code  Civil  is  the  law  in  force  in  MzurUitM.  The  Articles 
of  that  Code  which  especially  applied  to  the  question  raised  by  the 
suit  and  upon  the 'appeal,  and  which  were  relied  on,  were  the  fol- 
lowing : — 

Art  338.  "  L' enfant  natwrd  reconnu  ne  pov/nra  redamer  les  droits 
Senfand  legitime.  Les  droits  des  enfants  natwrels  seront  rigUs  au 
titre  des  successions'^ 

Art  723.  "  La  hi  regie  Vordre  de  sueceder  entre  les  heritiers  Ugi- 
times ;  a  leur  defavi^  les  biens  passent  aux  enfants  naiurds,  en- 
suite  a  rSpoua  survivant ;  et  s'il  y'n  a  pas,  a  Vetat!* 

Art  756.  "  Les  enfants  naturels  ne  sont  point  hiretiers  ;  la  hi  ne 
leur  accorde  de  droit  sur  les  biens  de  hur  pere  ou  niere  decedes  que 
hrsqvOls  ont  ete  legaletnent  reconnus.  Mle  ne  hur  accorde  aucun 
droit  sur  les  hiens  des  parents  de  hur  pere  ou  merer 

Art.  757.  "  Le  droit  de  V enfant  naiv/rd  sur  les  hiens  de  ses  pereou 
niere  decides,  est  rigU  ainsi  qu'il  suit : 

^  Si  hpere  ou  la  mire  a  laisse  des  descenda/nis  Ugitimes,  ce  droit  est 
d^un  tiers  de  la  portion  hSreditaire  que  T enfant  naturd  aurait,  cue 
s'il  eid  etS  Ugitime ;  il  est  dela  moitiS  hrsque  les  pere  ou  niere  ne 
laissentpas  de  descendants,  mais  hien  des  ascendants  ou  des  freres  ou 
soeurs;  il  est  des  trois  quarts  lorsque  les  pere  ou  mkre  ne  laissent  ni 
descendants  ni  ascendants,  ni  freres  ni  soeurs^ 

Art.  758.  "  L' enfant  natural  a  droit  a  la  totalite  des  hiens  hrsque 
ses  pire  ou  niere  ne  laissent  pas  de  parents  au  degri  successible.'' 

Art.  759.  "  jB»  cas  de  prideces  de  V enfant  natv/rel,  ses  enfants  ou 
descendantspeuvent  rSdamer  les  droitsfixesparhsArtidespricedents," 

Art.  765.  "  La  succession  de  Tenfant  naturel  dicedS  sans  posterite 
est  devdue  au  pere  ouhla  niere  qui  Ta  reconnu ;  ou  par  moitie,  a 
tous  les  deux,  sil  a  ete  reconnu  par  Tun  d  par  V  autre'' 
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Art.  766.  ^*3i  eas  de  prSdece»  de$  pere  et  mere  de   Tenfant       J-  0. 
ncUurd,  Ie$  biens  qtiil  en  avaii  refuSy  paeeent  aux  freres  ou  eceurs       ^^^ 
Ugiiimes,  a'ib  se  reirouvent    en  nature  dans    la  eueeession:    lee       Her 
anions  en  reprise,  a'U  en  existe,  ou  le prix  de  ees  hiem  alienee,  ail  p^^ijj^^ 
est  encore  du,  rehwmerU  igalemerd  aux  freres  et  soeurs  Ugitimes,    ^^^^^ 

Tons  Us  autres  biens  passent  aux  freres  et  soeurs  naturds,  ou  a  leurs       

descendants.^ 

Art.  767.  ^Lorsque  le  dSfunt  ,ne  laisse  nt  parents  au  degrS  suc^ 
eessSAe,  ni  enfants  naturalsy  les  biens  de  sa  succession  appartiennent 
au  conjoint  non  divoreS  qui  lui  survUy 

Art.  768.  ^A  defaut  de  conjoint  swrvivantyla  succession  est  acquise 

a  vmatr 

The  fects  were  thege : — 

Pierre  Bruneau  died  in  Febmaryy  1863,  domiciled  in  Mauritius,  , 
'  intestate,  and  without  leaving  any  parent,  widow,  or  issne  surviving 
him.  He  was  one  of  a  family  of  four  illegitimate  children,  namely, 
himself  and  another  son  named  Urbain,  and  two  daughters,  aU  of 
whom  had  been  acknowledged  as  such  by  their  parents.  Both  the 
two  sisters  of  Pierre  Bruneau  died  in  his  lifetime  without  leaving 
issue,  and  his  brother,  Urbain  Bruneau,  also  died  in  his  lifetime 
leaving  two  illegitimate  daughters,  the  Bespondent,  Virginie 
Bruneau,  and  Elodie  Bruneau,  both  of  whom  had  been  acknow- 
ledged as  such  illegitimate  daughters  by  their  father,  and  by 
their  uncle,  Pierre  Bruneau.  These  two  natural  nieces  of  Pierre 
Bruneau  were  living  at  his  death.  One  of  them,  namely, 
Elodie,  died  shortly  afterwards,  leaving  Virginie,  the  present 
Bespondent,  her  universal  legatee.  Pierre  Bruneau  was  possessed 
at  his  death  of  considerable  property  acquired  by  himself;  and 
upon  liis  death  the  Curator  of  vacant  estates  at  Mauritius  was 
placed  in  official  possession  of  the  estate  of  the  deceased,  in  trust 
for  the  person  or  persons  beneficially  entitled  thereto. 

On  the  death  of  Pierre  Bruneau,  the  Bespondent  claimed,  in 
her  own  personal  right  as  his  natural  niece,  and  also  in  right  of 
being  the  universal  legatee  of  her  deceased  natural  sister,  the 
succession  to  his  estate ;  but  in  this  claim  she  was  opposed,  first, 
by  the  Curator  of  vacant  estates ;  secondly,  by  the  Appellant,  in 
his  official  capacity  as  Procureur  and  Advocate-General,  acting 
on  behalf  of  Her  Majesty ;  and,  thirdly,  by  one  Sidonie  Bruneau, 
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J.  c.      ^ho  also  claimed  to  be  a  natural  niece  of  Pierre  BruneaUy  and  as 
1866       ^^<^^  beneficially  entitled  to  the  succession  in  question* 
^^  Whereupon  a  suit  was  commenced  in  the  Supreme  Court  of 

Majekt's  Mauritius  by  the  Eespondent  as  Plaintiff  against  the  Curator, 
V.  the  Appellant  and  Stdonie  Bruneau  as  Defendants;  and  the 
Bespondent  thereby  claimed  to  be  let  into  possession  of  the  estate. 
The  cause  was  heard  before  the  Chief  Judge,  the  Hon«  Charles 
Farquhar  Shandy  and  the  Hon.  Mr.  Justice  Colin^  when  the  Defen- 
dant, Sidonie  Bnmeau,  appeared,  and  by  her  Counsd,  elected  to 
abide  by  the  decision  to  which  the  Court  should  arrive ;  and  the 
Appellant,  according  to  the  practice  of  the  Supreme  Court, 
moved  that  he,  instead  of  the  Bespondent,  be  let  into  possession  of 
the  estate. 

On  the  24th  of  March,  1864,  the  Supreme  Court  delivered 
the  following  judgment: — ''Thi»  is  a  case  of  importance,  and 
also  of  difficulty.  It  is  important  both  to  the  parties  and  to  the 
law,  for  it  involves  at  once  the  succession  to  a  large  estate,  and 
the  decision  of  a  very  nice  point  of  legal  principle.  Of  the  diffi- 
culty of  the  case  we  have  the  proof  in  the  fact  that  the  most 
eminent  Commentators  have  arrived  at  opposite  conclusions  in 
interpreting  the  meaning  of  this  part  of  the  Code  Civil.  We  have 
unfortunately  no  decisions  of  the  French  Courts  to  assist  us  here, 
as  the  matter  has  never  come  before  them  for  determination.  The 
real  question,  however  difficult  of  solution  it  may  be,  lies  in  a 
narrow  compass.  The  only  point  is,,  to  ascertain  the  meaning  of 
the  word  '  descendants,'  as  used  by  the  Legislature  in  the  close  of 
Art.  766  of  the  Code  CivU,  Does  that  word  mean  only  legitimate 
descendants  of  the  natural  brothers  and  sisters  of  the  bastard  who 
dies,  having  survived  his  father  and  mother,  or  does  it  include 
also  the  illegitimate  descendants  of  the  brothers  and  sisters  ?  If 
the  former  is  the  meaning  of  the  article,  the  door  is  shut  against 
the  claim  of  Virginie  Bnmeau ;  if  the  latter,  she  must  gain  her  case. 
The  question  which  we  have  to  consider  appears  to  be,  therefore, 
simply  this :  What  meaning  did  the  framers  of  the  law  attach  to 
the  word  *  descendants '  when  they  used  it  in  Art.  766  of  the  Code  ? 
With  the  policy  of  the  Legislature  we  have  nothing  to  do.  When 
We  record  the  commentaries  of  some  of  the  eminent  writers  in  this 
branch  of  the  Code  Civil  it  may  be  thought  that  occasionally 
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the  indiyidual  feelings  of  the  author  have  exercised  some  influence 
on  his  conclusions.  In  truths  in  dealing  with  questions  of  this 
nature,  it  is  quite  possible  that  the  impressions  of  the  moment 
may  somewhat  influence  the  judgment.  If  we  allow  our  senti- 
ments of  respect  for  the  marriage  relation  and  the  interests  of 
society  to  predominate  for  the  time,  we  are  apt  to  look  with  dis- 
favour on  the  claims  of  illegitimate  children.  On  the  other  hand,  if 
we  reflect  on  the  sad  position  in  which  such  offspring  are  frequently 
placed,  by  no  fault  of  their  own,  we  may  feel  inclined  to  lean  to 
that  interpretation  of  a  doubtful  law  which  might  be  most  bene- 
ficial for  their  interests.  It  is  our  duty  to  diyest  ourselves,  as  fSar 
as  we  can,  of  all  such  feelings.  We  must  also  endeavour  to  throw 
aside  all  impressions  derived  from  all  other  legal  systems,  with 
which  we  may  be  more  or  less  familiar,  and  consider  the  question 
as  one  simply  of  interpretation.  We  have  to  ascertain  the  legal 
meaning  of  the  word  *  defendants'  in  the  Article  in  question.  By 
the  old  law  of  France,  prior  to  the  first  revolution,  natural 
children,  except  in  a  few  districts  of  the  Eingdom,  had  no 
right  of  succession,  even  to  their  father  and  mother.  All 
they  could  insist  for  was  an  aliment,  or  an  allowance  for 
their  support.  The  law  of  the  12  BrunMtre,  An.  2  (1794),  went 
to  the  other  extreme.  It  put  them,  in  respect  of  succession, 
on  the  same  footing  as  lawful  children  ^Leura  droits  de  stcc" 
eesstbilite  sont  les  memes  que  ceux  des  autres  enfants*  (Art  2). 
The  authors  of  the  Code  Civil  appear  to  have  studiously  followed 
a  middle  course.  While  they  enacted  that  an  illegitimate  child 
should  not  have  the  status  of  an  heir,  or  be  admitted  as  a  member 
of  the  family  as  to  rights  of  succession  generally,  a  certain  portion 
of  the  property  of  his  parents,  varying  in  amount  according  to  cir^ 
cumstances,  is  awarded  to  him  when  he  is  acknowledged  as  their 
child ;  but  this  portion  is  always  less  than  he  would  have  received 
had  he  been  an  heir,  t.  e.  of  lawful  birtL  Various  other  regula- 
tions are  introduced,  and  the  succession  of  illegitimate  children  is 
classed  among  the  *  Successions  irrigvlieres '  and  the  rules  on  the 
subject,  form  the  first  section  of  the  chapter  so  entitled  {Code  Civil, 
liv.  in.  c.  iv.)  The  object  of  the  great  men  who  framed  the  Code 
was  to  preserve  the  respect  due  to  marriage  and  the  rights  of 
legitimate  children,  and,  at  the  same  time,  to  make  some  provi- 
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sions  for  the  nnliappy  offspring  of  irregalar  connectiona.  It  was  no 
easy  task  to  harmonize  two  rights  of  succession  so  widely  different, 
and  some  of  the  Articles  of  this  chapter  of  the  law  hare  giren 
rise  to  mnch  discussion,  and  to  a  wide  difference  of  opinion 
among  authors  of  reputation.  Among  other  enactments  ia  this 
Chapter  of  the  law,  we  haye  the  Articles  765  and  766.  The 
decision  of  the  present  case  rests,  as  we  have  seen^  in  the 
meaning  to  be  given  to  the  word  *  deaoendanis*  in  the  latter 
Article.  Nc^,  in  aseertaining  the  meaning  of  a  law,  the  precise 
words  of  the  text  must,  in  the  outset,  be  carefolly  considered.  In 
the  present  case,  it  is  to  be  remarked  that  the  word  '  descendants ' 
grammatically  includes  both  legitimate  and  illegitimate  offspring. 
In  the  text  the  words  stand  without  limitation  or  qualification.  Of 
course,  there  is  no  question  here  except  as  to  natural  children  who 
haye  been  duly  acknowledged  by  their  parents.  All  the  perscxis 
of  the  two  generations  of  the  Brunecm  &mily  have  been  so  acknow- 
ledged. Accordingly,  the  Claimant  is  within  the  class  of  natural 
children  to  whom  the  right  of  succession  is  open,  if  the  law  other- 
wise does  not  shut  her  out.  The  word  in  the  text  having  thus, 
grammatically,  extension  enough  to  include  the  Claimant^  let  us 
next  inquire  if  it  has  a  legal  meaning  so  restricted  as  to  exclude 
her.  Under  the  ancient  jurisprudence  of  Pra/nee,  when,  as  we 
have  seen,  there  was,  speaking  generally,  at  least  no  right  of  suo- 
cession  open  to  bastards,  the  term  *  descendants '  occurring  in  the 
law  would  naturally  enough  have  been  confined  to  lawful  offspring; 
but,  under  the  intermediate  law  which  prevailed  between  1794  and 
the  promulgation  of  this  part  of  the  Code  OivU  in  1803,  while 
legitimate  and  illegitimate  children  were  on  the  same  footing  as  to 
rights  of  succession,  the  same  interpretation  could  scarcely  have 
been  given  to  the  word  *  descendants '  standing  alone  in  matters  of 
succession.  Well  then,  when  the  framers  of  the  Code  CivU  were 
at  work,  the  tehn  *  descendanis,*  if  no  qualification  were  added 
to  it^  would  have  had  the  broad,  and  not  the  narrow  l^;al 
meaning.  If  they  used  it  without  limitation,  is  it  not  a  £ur 
and  reasonable  presumption  that  they  used  it  in  the  ordinary 
legal  sense  of  the  epoch  at  which  they  wrote?  No  doubt,  in 
the  parts  of  the  Code  dvU  which  regulate  the  succession  of 
legitimate  feunilies  and  of  heirs,  it  may  reasonably  be  inferred 


VOL.  L] 


CASES  IN  THE  PBTVY  COUNCIL. 


175 


that  the  word  *  deaoendaTiis'  would  naturally  include  only  law- 
ful children  and  their  lawful  progeny  ;  but  here  we  are  in 
a  different  field  of  inquiry  altogether.  We  are  considering  the 
right  of  Buoeession  under  the  chapter  of  '  Successiona  irreffulieres, 
in  a  family  where  all  parties  are  illegitimate.  Can  it  be  supposed 
that^  in  framing  the  section  of  the  Code  which  deals  with  the  suc- 
cession of  bastards,  the  Legislature  could  hare  us^  the  general 
word  *  descendantSy  standing  by  itself  alone,  as  meaning  only 
legitimate  offspring,  and  not  also  including  illegitimate  descend- 
ants. ,We  think  that  this  would  be  a  presumption  scarcely  admis- 
sible. But  again,  in  the  section  itself  the  framers  of  the  Code  had 
the  two  classes  of  persons,  legitimate  and  illegitimate,  before  their 
eyes  clearly  distinguished ;  the  succession,  according  to  its  origin, 
is  thrown  into  different  lines  of  descent  altogether,  the  legitimate 
and  the  illegitimate.  The  distinction  of  legitimacy  and  illegiti- 
macy is  prominently  before  the  Legislature  in  the  very  section 
itself.  Had  the  framers  of  the  Code  intended  that  the  succession 
given  to  the  illegitimate  line  should,  Mling  natural  brothers  and 
sisters,  immediately  change  its  quality  and  pass  only  to  lawful 
children,  we  do  not  think  they  would  have  used  the  mere  general 
words  ^lewr9  deeeendanie,'  following  immediately  after  the  words 
freree  et  eoeurs  ncUv/rds*  Had  they  intended  that  the  property 
should  go  only  to  the  lawful  descendants  of  the  natural  brothers 
and  sisters,  we  think  they  would  haye  said  so,  and  would  have 
added  the  word  *  legitimes '  to  ^  descefndants'  They  have  not  done  so. 
But  we  are  now  called  upon  to  do  this  for  them,  for  that  is  pre- 
cisely the  result  of  the  argument  for  the  Crown.  It  contends,  that 
the  Court  should  virtually  add  the  word  '  Ugiiimes '  to  the  end  of 
the  Article,  and  interpret  it  exactly  as  if  that  word  had  its  place 
in  the  text.  It  does  not  appear  to  us  that  we  have  any  authority 
for  so  doing.  While  we  are  alluding  to  the  form  in  which  this 
article  of  the  Code  is  drawn,  we  may  notice  another  argument  in 
favour  of  the  Claimant's  views,  which  was  put  forward  during  the 
discussion.  It  was  stated  in  this  way  : — ^In  the  first  section  of  the 
Article  a  certain  part  of  the  succession  is  given  ^  auxfreres  ou  eoeurs 
UgUimeeJ  Nothing  is  said  of  their  '  descendcmts.*  In  the  second 
section  of  the  Article,  the  remainder  of  the  succassion  is  given 
*aiixfrere$  et  eosurs  nalwrela,'  and  the  words  are  added  ^ou  a  leura 
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J.  0.       descendants.^    Why  this  difTerence ;  why  this  marked  contrast  in 

1866        the  two  sections  ?    The  answer  was  this : — ^In  the  former  case,  as  the 

Hbb        right  of  representation  was  open  to  the  *  descendants '  of  the  lawful 

^^BBra   ^^0^®"^  ^^^  sisters  {Code  OivU,  Art.  742),  it  was  unnecessary  to  add 

«•         the  words  ^ou  a  Uwrs  descendants; '  while  in  the  latter  case,  there 

"    being  no  right  of  representation  among  natural  relations  who  are 

expressly  declared  not  to  be  heirs,  it  was  necessary  to  give  it 
expressly,  and  this  was  accordingly  done  in  the  text,  with  the 
plain  intention  of  letting  in  the  illegitimate  descendants  of  the 
illegitimate  brothers  and  sisters.  At  first  sight  this  is  a  plausible 
argument,  but  we  must  take  leave  to  question  its  soundness. 
No  doubt  by  the  usual  rule  of  representation  in  legitimate 
successions,  the  lawful  descendants  of  the  legitimate  brother 
or  sister  would  take  the  goods  of  his  pre-deceasing  parent, 
but  so  would  the  lawful  descendants  of  the  illegitimate  brother  or 
sister.  As  to  the  illegitimate  descendants  of  either  class  of  col- 
laterals, they  would  not  succeed  except  by  special  provision  of  the 
law.  But  we  think  the  argument  on  the  words  of  the  Article  may 
be  put  in  this  way : — ^In  the  first  section  the  right  of  succession  is 
to  stop  with  the  legitimate  collaterals,  and  not  to  go  to  their  heirs ; 
in  the  latter,  it  is  to  go  to  the  illegitimate  collaterals  and  their  de- 
scendants generally,  whether  legitimate  or  illegitimate.  Special 
provision  as  to  descendants  is  contained  in  the  latter  section,  which 
regards  illegitimate  succession  alone ;  it  is  not  to  stop  at  the  first 
degree.  There  is  no  risk  of  introducing  bastards  among  a  legiti- 
mate family ;  the  succession  is  that  of  a  bastard,  and  a  bastard 
line  is  called  to  succeed.  In  the  former  section,  which  has  to  do 
sblely  with  the  succession  of  legitimate  parties,  the  succession  is  to 
stop  at  brothers  and  sisters ;  their  descendants  are  not  called  in 
default  of  their  own  existence.  This  view  would  appecu-  to  be  con- 
firmed by  the  decision  quoted  at  the  Bar,  and  reported  in  Sirey^ 
S.  V.  53,  1,  481.  It  was  there  held,  *  Que  le  droit  de  retour  itahli 
far  TArt.  766  en  favewr  des  freres  et  soeurs  legitimes^  et  Fenfant 
natwrd  en  cos  de  predeces  de  ses  pere  et  rriere,  ne  doit  pas  etre  etendu 
aux  descendants  des  freres  et  soeurs  legitimes'  The  reasoning  of  the 
Court  in  support  of  its  judgment,  points  out  very  clearly  that 
there  is  no  legal  connection  between  the  bastard  and  the  legiti- 
mate connections  of  his  father ;  that  the  enactments  of  Art  766 
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are  entirely  exceptional,  and  that  in  the  Article  itself  there  is  a  J.  0. 

marked  contrast  between  the  limited  succession  given  in  the  first  1866 

part  to  legitimate  collaterals,  and  the  wider  and  broader  sncces*  hbb 

sion  opened  to  the  natural  collaterals  and  their  descendants.    The  pjjjj!^^^ 

views  which  we  have  indicated  above  necessarily  point  at  the  sue-    ^   ^• 

Bbdiisatt. 
cess  of  the  Claimant,  Virginie  Bruneau,  in  this  case.    But  we  are        — ; 

quite  aware  of  the  formidable  arguments  on  the  other  side.  The 
great  stress  of  the  case  of  the  Grown  is  laid  on  Article  756  of 
the  Code,  particularly  on  the  words  *la  hi  ne  leur  aeeorde  de 
droit  8ur  les  hiena  de  leur  pere  ou  m^re  dicides'  This,  it  is 
contended  by  the  Crown,  and  the  Commentators  who  support 
that  side  of  the  question,  is  a  fixed  principle  in  the  law  of 
illegitimate  succession,  enunciated  in  the  opening  and  leading 
section  of  the  chapter,  and  pervading  the  whole  enactments  of 
the  law.  If  this  view  of  the  Article  is  correct,  there  is  of  course  an 
end  of  the  case.  But  it  appears  to  us  that  in  framing  Article 
756,  the  Legislature  had  in  view  the  existence  of  legitimate  con- 
nections of  the  parents  of  the  bastard,  between  whom  and  the 
bastard  the  law  was  solicitous  that  no  connection  should  be  estab- 
lished. The  law,  therefore,  provided  that  a  bastard  should  not  be 
intruded  as  an  heir  or  a  proper  member  of  the  legitimate  family. 
It  appears  to  us  that  in  Article  766,  this  general  rule  is  derogated 
from,  and  is  so  far  set  aside.  The  whole  argument  is  entirely 
exceptional.  This  was  very  well  pointed  out  in  the  argument  for 
the  Claimant.  In  violation  of  one  of  the  fundamental  rules  of  the 
Code  (Art.  732),  that  neither  the  nature  nor  origin  of  the  property 
left  by  a  bastard,  whose  parents  have  died  before  him,  shall  be 
divided  according  to  the  source  from  whence  it  sprung.  It  is 
ordered  that  everything  derived  from  his  parents  shall  go  to  their 
lawful  children,  his  legitimate  brothers  and  sisters.  Everything  else 
shall  go  to  his  own  illegitimate  brothers  and  sisters  and  their  de- 
scendants. The  whole  of  the  law,  in  both  its  parts,  is  opposed  to  the 
ordinary  rule  of  succession.  It  appears  to  us  that  the  general  prin- 
ciple of  Article  756  is  set  aside,  and  in  the  &ce  of  it  natural  brothers 
and  sisters  are  called  on  to  succeed ;  and  their  descendants,  without 
limitation.  No  one  can  doubt  that  Article  766  is  so  far  at  least  an 
exception  to  the  general  principle  that  a  bastard  shall  have  no 
right  to  the  property  of  the  relations  of  his  father  and  mother,  for 
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J.  01  it  expressly  gives  a  right  of  succession  to  illegitimate  biotheis  and 
1866  sisters,  and  their  descendants,  the  ultimate  question  in  this  case 
Hbb  being,  what  persons  does  the  word  ^descendants*  include?  It  is 
^^^^^  argued,  that  if  the  general  word  *  descendants'  is  not  read  *  descend- 
«•  anis  legitimes,'  we  shall  arrive  at  the  singular  result,  that  while  a 
^ —  '  bastard  grandchild  could  not  succeed  to  his  grandfather,  a  bastard 
nephew  or  niece  could  succeed  to  an  uncle.  To  which  we  must 
answer,  that  if  it  be  law  that  the  grandchild  in  the  case  supposed 
is  always  excluded,  we  must  take  the  law  as  we  find  it,  whatever 
anomalies  it  may  be  thought  to  produce  in  its  results.  But  after 
all,  is  it  more  extraordinary  to  admit  the  succession  of  an  illegiti- 
mate nephew^  where  there  is  no  conflict,  not  even  contact,  if  we 
may  be  allowed  the  expression,  with  legitimate  relations,  than  to 
admit  a  bastard  son  to  introduce  himself  into  a  lawfol  family,  and 
take  his  place,  though  not  an  heir,  among  those  who  are  to  share 
the  succession  of  the  father  and  husband  ?  The  whole  succession 
of  illegitimate  children  is  exceptional,  and  consequently  the  ordi- 
nary argument  from  anomalies,  and  the  results  of  the  law,  are  less 
applicable  than  when  we  are  considering  the  rules  of  legitimate 
succession.  But  even  there,  as  every  one  knows,  anomalies,  and 
very  startling  anomalies,  are  by  no  means  wanting.  The  plain 
object  of  the  Code  was,  we  think,  to  benefit  illegitimate  children, 
according  to  certain  rules,  with  this  general  caution,  that  they  were 
not  to  be  classed  among  heirs,  or  be  introduced  as  such  into  legi- 
timate families.  Again,  it  was  argued  that  all  the  leading  Com- 
mentators, even  Ghahat  himself,  the  champion,  as  he  was  styled,  of 
the  rights  of  the  Claimant  under  Article  766,  have  held,  under  a 
previous  Article  of  the  same  Chapter  (Art  759),  that  ^descendants! 
means  only  legitimate  descendants.  It  is  true  that  Ohabot  and 
some  others  are  of  this  opioion,  but  on  the  other  side  we  find  many 
names  of  great  reputation,  such  Bdvincomi^  MalevUle,  Delaporte, 
Favand,  distinctly  teaching  that  the  word  includes  both  legitimate 
and  illegimate  posterity.  Duranton  hesitates  to  give  an  opinion 
either  way.  But  even  if  Chdhot  and  some  other  leading  Commen- 
tators are  of  opinion,  that  the  word  ^  descendants '  in  Article  759, 
should  have  a  more  restricted  sense  than  in  Article  766,  this  would 
only  shew  the  care  with  which  they  had  studied  the  subject,  audit 
may  be,  looking  at  the  context,  that  they  are  right  in  their  view. 


Bbuhbau. 
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But  why  should  the  opinion  of  those  writers  be  of  deeisive  weight  J.  G. 
when  found  to  be  in  &yoiir  of  the  Crown,  and  of  no  importance  1866 
when  against  the  Crown's  views  on  the  Article  of  the  law  actually  hd 
under  discussion.  Chabot  himself  was  the  person  who  drew  up  the  ^^^!!^ 
Beport  on  the  Law  of  Succession  to  the  Tribunal  in  1803»  and  few 
persons  had  better  opportunities  of  knowing  what  the  meaning  of 
the  L^;islature  was  when  it  used  ihewotd^deieendanU '  in  Article 
766.  The  learned  Counsel  for  the  Crown  haye  attempted  to  shew, 
fiom  the  words  of  that  Bqport,  that  Ch^dxjt  himself  was  of  opinion 
that  a  bastard  who  leayes  no  descendants  has  no  lawful  relations. 
But  the  words  relied  upon  do  not  support  the  position,  and  at  all 
fiyents  we  are  here  not  dealing  with  the  mfpaning  of  that  Preli- 
minary Beport,  but  with  that  of  Article  766  of  the  Code.  In  the 
interpretation  of  the  Code  OivUj  when  difSculties  arise  as  to  the 
meaning  of  the  law,  it  is  an  established  practice  to  resort  to  the 
preliminary  discussions  which  it  underwent  in  the  Council  of  State 
before  the  Tribunal,  with  the  yiew  of  discoyering  the  true  mean- 
ing <A  the  L^islature,  as  ultimately  expressed  in  the  text  of  the 
law ;  we  find  from  the  Proeee  Verbal  o£  the  Second  Nivoee,  An.  11 
(1802),  Conference  du  Code  CivUy  Tom.  iL  p.  37,  that  there  was  some 
discussion  as  to  the  meaning  <^  the  word  *  deseendanU'  in  this 
Article  759.  *  Le  Coneul  CambacereSy  demande  ei  V enfant  naturd 
du  hdiard  jouira  du  henefiee  de  eet  article  1  Le  C.  Beriier  Aservej 
queTArlidenepeui  e'appliquerdaneiouieea  latitude  a  un  ielenfantj 
puiequon  a  decide,  1 ,  qu*il  tCetaU  fas  heriiier,  mats  eimplement 
ereancier  ;  2*",  que  cette  creance,  reduHe  a  une  qualite  dee  biens  et 
droits  du  pere,  ne  les  reprSsente  eonsequemmeni  point  en  entier.  La 
Consul  Cambacires  obfeetCy  que  quoique  Tenfani  naturd  ne  soit  pas 
Mriiiery  U  a  eependant  droit  a  un  tiers  Sune  pari  hereditaire  dans 
la  succession  de  son  pere;  Tartide  transmet  ce  droit  a  ses  descend- 
ants ;  or,  s*%l  n'a  que  des  enfants  naturds.  Us  auront  un  neuvieme 
Sune  part  hirSditaire  dans  la  succession  de  leur  ateuL  L Article  ed 
adopteJ  From  this  discussion  some  writers  haye  inferred  that  the 
meaning  of  the  Legislature  clearly  was,  that  the  natural  descend- 
ants of  the  bastard  should  take  the  succession  on  the  death  of 
their  fieiiher.  But  we  do  not  think  that  the  text  of  the  Prods 
Verbal  supports  this  conclusion.  It  appearstous  that  the  record  of 
the  debate  leayes  matters  exactly  as  they  were,  and  that  no  ded- 
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J.  0.       sion  was  giren  on  the  question  raised  by  M.  CambaeSres.    In  the 

1866        Article  of  the  Code  immediately   preceding   Article   766,  viz. 

Heb  Article  765^  it  will  be  noticed  that  the  word  'posUriieJ 
^^^^  applied  to  the  descendants  of  a  bastard,  occurs  without  any  quali- 
^  V-         cation  whatever.    It  does  not  appear  to  us  that  there  is  in  the 

language  of  the  Code  any  real  dififerenoe  between  the  meaning  of 

*postSrit6'  and  ^  deseendanis.'    No  one  seems  to  have  doubted  that 
the  term   ^posieritS'  here  includes  illegitimate  children*     The 
Crown  concedes  that  all  the  Commentators  are  opposed  to  the 
restriction  of  the  meaning  of  *po9ierii6 '  to  legitimate  children,  but 
alleges  that  the  term '  descendants,'  like  the  word  *  asoendafUsy  when 
found  alone  in  the  Code,  invariably  means  legitimate  relations* 
This  may  be  true  in  the  parts  of  the  law  which  treat  of  legitimate 
successions ;  but  if  this  were  invariably  the  case,  why,  we  think,  it 
may  be  fairly  asked,  has  the  Legislature  added  the  qualification  of 
^Ugitimes'  to  the  word  ^descendants,*  occurring > in  Article  757  of 
,  this  very  chapter  of  Irregular  Successions.    If  ^  descendants '  is  a 
vox  siffnata,  always  meaning  legitimate  descendants,  why  was  it 
necessary  to  add  the  word  *  UgUimes'  in  that  Article.   Was  not  the 
reason  that  the  general  word  '  descendants,'  naturally  and  gramma^ 
tically  meaning  both  classes  of  children,  lawful  and  illegitimate, 
required  a  qualification  when  it  was  necessary  to  restrict  it  to  one 
of  the  classes  ?    We  may  observe,  in  conclusion,  that  the  circum- 
stances of  the  case  generally  are  very  favourable  for  the  claim  of 
Virginie  Brtmeau.    This  may  not  affect  the  law  of  the  case ;  but 
when  the  question  is  one  of  nicety  and  doubt,  such  considerations 
may  not  be  without  value.    It  will  be  observed  that  no  other 
person,  in  any  way  connected  with  the  de  cujus,  contests  the  suc- 
cession.   She  stands  alone  as  the  only  person  claiming  propinquity 
of  any  kind  with  the  deceased.    The  sole  opposition  to  her  demand 
arises  from  the  claim  of  the  Public  Treasury,  or  Fisc,  to  which 
estates  absolutely  vacant  from  want  of  owners,  and  having  no  one 
to  claim  them,  fall  as  caduciary.    But  it  is  a  rule  of  our  law  that 
the  public  can  only  succeed  to  the  estates  of  private  persons  when 
no  successor  of  any  kind  appears ;  or,  as  it  is  usually  expressed, 
Fiscies  fost  omnes.    So  the    Code    enacts.  Article  723.     [Ante, 
p.  170.]    Again,  the  social  relations  which,  by  the  former  law 
of  the  Colony,  may  be  said  to  have  been  almost  forced  upon 
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many  members  of  the  community,  are  worthy  of  notice.      Till       J.  0. 
a    comparatively   late    period    all    marriages    between  <  certain       1866 
classes  of  the  population  were  prohibited  ;  and,  undoubtedly,        Heb 
partly  as  a  consequence  of  such  a  state  of  the  law,  there  is  still  a   ^JJJSu^b 
very  large  number  of  persons  of  illegitimate  birth  in  the  class  in  •• 

life  of  the  late  Pierre  Bruneau  and  his  relations.  The  Claimant  is  — 
the  acknowledged  daughter  of  his  only  brother.  Her  father  died. 
She  and  her  sister  were  taken  into  her  uncle's  family  as  his 
acknowledged  nieces.  They  were  treated  by  him,  and  all  who 
knew  them,  as  his  children.  They  were  brought  up  and  educated 
by  him  as  such.  There  can  be  no  doubt  that  he  intended  that 
she  and  her  late  sister  should  be  his  heirs.  Probably  relying 
on  the  succession  Mling  to  them  by  law,  he  thought  it  unneces- 
sary to  make  a  Will  in  their  favour,  for  this  is,  we  belieye,  the 
first  time  the  Grown  has  interfered  in  Maurititis  to  claim  a  succes* 
sion  on  the  ground  of  bastardy.  Such  considerations  will  not, 
as  we  have  already  said,  make  the  law ;  but  if  we  had  found  our- 
selves obliged  to  take  a  view  adverse  to  the  pretensions  of  the 
daimant,  her  case  assuredly  would  have  been  a  very  hard  one. 
For  the  reasons  above  stated,  we  send  the  Claimant,  Yirginie  Brvr 
neaUf  into  the  possession  of  the  estate  of  the  late  Pierre  Bnmeau, 
without  costs." 

The  appeal  to  Her  Majesty  in  Council  was  from  this  judg- 
ment. 


The  AUomey-Oeneral  (Sir  B,  Palmer)^  and  Mr.  G.  Parhe,  for 
the  Appellant : — 

There  is  no  dispute  in  this  case  as  to  the  facts.  The  sole 
question  is  one  of  construction,  whether  ^  desoendania''  in  Art.  766 
of  the  Code  OivU  includes  illegitimate  descendants,  and_  does  not 
mean  legitimate  descendants  exclusively.  Now,  we  maintain  that 
the  latter  construction  is  the  true  one,  because,  prima  facie,  the 
word  "descendants'*  in  that  Article  means  the  class  qualified  by  law 
to  take,  that  is  by  representation  for  successors  who  predecease 
the  opening  of  the  succession.  By  our  law,  under  the  term 
"  children  "  or  "  issue,"  natural  children  or  their  issue  are  excluded, 
and  can  only  take  as  personse  designaise;  and  if  this  be  so,  of  which 


182  CASES  IN  THE  PEIVY  COUNCIL.  IX.  B. 

J.  0.        there  is  no  doubt,  of  the  word  "  issue,"  which  imports  a  mere  natural 

1866        eosUus,  a  fortiori,  is  it  true  of  the  word  ^  descendants,'^  which  in  the 

"^^        Code  refers  to  succession  according  to  law.    Again  the  Code  GvU 

Majestt'8     nowhere  permits  a  bastard  to  represent  any  one,  a  bastard  may 

V.         take  in  his  own  individual  right,  by  force  of  special  provision, 

'    but  never  jwd  representative.     Arts.  331  to  338  of  the  Code,  on 

the  legitimation  of  natural  children,  per  mbsequena  mairimoni% 
clearly  shew  that  to  be  the  law.    The  word  "  descendarUa^  in  the 
332nd  Art.  is  restricted  to    the   legitimate    descendants    of  a 
natural    child;   for    by  Art.  338  (1)  a   natural   child,  though 
acknowledged,  cannot  claim  the  rights  of  a    legitimate    child. 
This  Article  is  an  express  recognition  of  the  inferior  status  of  a 
natural  child.    It  is  true  that  in  the  Articles  343  and  351,  relating 
to  adoption,  the  words  "* descendants  legiiimes^  occur;  but  no  argu- 
ment can  be  derived  from  the  omission  of  the  word  "  UffUitMS  ** 
in  the  other  Articles;  the  expression  ^descendants  Uffitimes'*  being 
a  mere  redundancy,  equivalent  to,  and  used  in  the  same  sense, 
as  we  say  "lawful  children."     The  law  relating  to  successions, 
Liv.  m.  tU.  1,  Articles  723  and  724,  and  Articles  731  to  735, 
inclusive,  shew  that  "representation"  under  the  Code  OivU  i^ 
confined  to  legitimates;  and  although  the  word  "descendants 
is  used  over  and  over  again,  it  is  used  as  a  word  of  art,  and 
means  no  other  than  legitimate  descendants.    The  subjectrmatter 
of  that  part  of  the  Code  is  legitimate  successions,  and  though  the 
word  "  descendants  "  occurs  in  Liv.  HI.  Ch.  IV.  on  Irregular  Succes- 
sions, yet  the  onus  lies  on  the  Eespondent  to  shew  that  it  is 
used  there  in  a  different  sense.     In  Art.  736  the  direct  line 
of  descent   is    defined,  and  illegitimates  are  plainly   excluded. 
In   Chapter  HI.   of  the    Code    CivU,   on  Successions,  Articles 
745,  747,  748,  749,  750,  and  753,  it  is  clear  that  the  word  '^  deseenr 
danis  *'  there  used  can  only  mean  lawful  descendants :  Article  745 
clearly  shews  this,  for  it  speaks  of  children  succeeding  although  they 
be  issues  of  different  marriages.  To  come,  then,  to  the  Articles  in  the 
Code  CivU  relating  to  irregular  successions — namely.  Articles  755 
to  766.    The  very  commencement  of  the  Art.  756,  ""Les  enfanis 
n^urels  ne  sont  point  heretiers^  is  enough  to  disable  a  bastard  from 
taking  as  an  heir,  he  cannot,  therefore,  be  a  successor  except  so 
(1)  See  Art.  ante,  p.  170. 
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far  as  he  is  specially  and  exdnsiyely  made  such,  he  cannot  take  J.  0. 
under  any  mere  general  provisions.  Natural  children  are  not  1866 
heirs :  they  take  an  appanage  which  the  law  gives  them,  but  they  hkb 
do  not  take  as  heirs  by  descent.  Art.  757  defines  what  it  is  that  pj;^^^^ 
the  law  gives  to  natural  children^  and  draws  a  careful  distinction  *• 
between  the  hereditary  portions  of  the  lawful  child  and  the  share  — 
of  the  natural  child,  who  is  to  take  one-third  of  the  hereditary 
portion  which  he  would  have  had  if  he  had  been  legitimate. 
It  is  quite  clear  that  the  word  "  descendants^**  in  the  latter  part  of 
this  Article,  means  the  lawful  QegUimes)  descendants  spoken  of 
in  the  former  part  of  the  Ajrticle.  But  the  759th  Article  raises 
the  very  question  at  issue ;  for  if  **  descendants**  does  not  in  this 
ALTticIe  include  illegitimate  descendants,  neither  can  it  mean  such 
in  Art.  766,  as  it  was  held  to  do  by  the  Supreme  Court  in  the 
MavrUius.  That  the  construction  we  contend  for  is  the  true  one 
has  been  settled  by  authority,  BiUard  v.  BUlard,  decided  on 
appeal  by  the  Cour  de  Cassaiion  on  the  12th  January,  1851,  with 
the  assent  of  M,  Trophng.  That  case  apparently  was  not  known 
to  the  Court  below,  as  it  is  not  mentioned  in  the  judgment. 
It  is  reported  in  Le  Jcwmal  du  Palais^  A.D.  1851,  p.  261; 
and  it  was  there  held,  that  a  natural  granddaughter,  the  daughter 
of  a  bastard,  cannot  succeed  to  her  grandfather.  That  decision, 
it  is  true,  is  upon  Art.  759,  but  the  principle  there  decided  applies 
equally  to  Art.  766  of  the  Code,  for  it  is  absurd  to  suppose  that  a 
xmttiral  niece  can,  but  that  a  natural  granddaughter  cannot, 
succeed  to  the  same  de  cujus ;  and  this  view  is  adopted  by  Marcadi, 
Explication  du  Code  Napoleon,  Tom.  iii.  pp.  Ill,  125  [5th  Ed.]  ; 
Demclofnhe,  the  highest  authority  in  Europe,  in  his  Treatise  on  Suo 
cessions,  Code  Civil,  Arts.  759  &  766,  pi.  88  B.  and  pi.  160  B.;  and 
DaSoz,  Bep.  Meth.  et  Alph.  Jur.  verb.  *^  Succession  f  Discussions  on 
the  Code,  Procis  Verbal  of  the  2nd  Nivose,  An,  11  (1802),  and  CW- 
ference  du  Code  Civil,  Tom.  ii.  p.  37.  The  construction  put  by 
the  Appellant  harmonizes  the  whole  legislation  of  the  Code. 
Any  other  construction  would  lead  to  all  kinds  of  contradictions 
and  difficulties.  Suppose  a  natural  brother  left  two  families,  one 
legitimate,  the  other  illegitimate,  are  each  to  take  pari  passu  ?  Such 
a  case  is  unprovided  for  by  the  Code  Civil.  Art.  757  does  not  apply 
to  representative  succession,  and  Art.  338  forbids  equality  of  sue- 
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J  Q        cession  between  two  such  Clainiants.    Such  omission  in  the  Code 
1866       shews  that  the  Bespondent  here  is  not  intended  to  participate  at 
]^       all.    Besides,  what  limits  are  you  to  put  on  the  word  ♦^dewen- 
Majbsty's    dants  T  Are  you  to  have  an  illegitimate  pedigree  of  infinite  length  ? 
V.         Again,  it  is  clear  that  natural  children  of  natural  children  cannot 
succeed  as  heirs  to  their  father's  or  grandfather's  estate.  Art  756; 
and  yet  it  is  said  they  are  to  succeed  to  their  father's  brother.    The 
prefix  of  ^^UgUimes'  to  ** descendants^^  in  the  earlier  part  of  Art 
757,  does  not  assist  the  Bespondent's  case.    It  is  used  there  for  a 
special  purpose,  required  by  the  context,  and  the  word  "  deseer^ 
dants^  is  twice  repeated  afterwards  in  the  very  same  sense,  but 
without  the  word  ^^  posieritSJ*  which  is  the  word  used  in  Art.  765, 
and  means  "  issue,"  a  more  fiexible  term  than  "  descendants.''   It  is 
rightly  used  there,  since  a  natural  child  is  qualified  to  partici- 
pate in  his  own  parents'  succession :  Arts.  757,  758. 

The  radical  fallacy  in  the  view  taken  by  the  Court  below  is,  that 
it  assumes  that  "  descendants''  in  Art.  766  is  large  enough  to  in* 
elude  illegitimates,  unless  its  meaning  be  expressly  cut   down  by 
the  context ;  whereas,  as  we  contend,  it  is  too  small  to  include 
illegitimates,  regard  being  had  to  the  terms  of  Ait  756.     The  word 
**  Descendants"  in  Ait  766  is  not  rendered  insensible  by  exdudiug 
illegitimates  from  its  meaning ;  for  a  bastard,  though  himself  inca- 
pable of  representing,  may  form  a  source  of  descent  to  legitimate 
descendants,  and  it  is  with  reference  to  them  that  the  term  is  used 
throughout  thia  chapter  on  ^  Sticcessions  IrreguHeres^     There  is, 
therefore,  no  pretext  for  construing  the  word  in  a  new  and  non- 
technical sense.    This  interpretation  is  not  only  supported  by  the 
established  canons  of  construction,  but  is  in  accordance  with  the 
view  taken  by  all  the  leading  Commentators  in  France :  TouUiery 
Le  droit  CivU  Frangais  **  Successions^  Tom.  xv.,  p.  160;  Borleux, 
Movrton  Ad.,  Art.  759,  766 ;  ZacharisB,  11.,  2,  555,  670;  Demani^ 
^  Successions,"  Nos.  74  and  78.    We  contend,  therefore,  that  the 
Eespondent,  being  the  natural  niece  of  Pierre  Bruneau,  was  not 
entitled  by  the  law  prevailing  in  Mawritius  to  succeed  to  his 
estate;  and  that  in  such  circumstances  the  Crown  alone  became 
entitled  to  the  succession,  and  that  the  judgment  of  the  Court 
below,  holding  to  the  contrary,  is  erroneous  and  ought  to  he  re- 
versed. 
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Mr.  Coleridge^  Q.C.,  Mr.  D.  JS.  Blaine,  and  Mr.  Cooh^ony  for  the       j.  c. 
Kespondent : —  1866 

The  Bespondent  claims  to  be  entitled  to  the  sucoession  of  her  majmt's 
deceased  uncle,  Pierre  Brtmeau,  as  to  one  moiety  of  the  estate  in  Pbooubeub 
her  own  right,  and  as  to  the  other  moiety  as  Legaiaire  v/niver^dle  Bbokbau. 
under  the  Will  of  her  sister.  We  admit  that  the  whole  question 
depends  on  the  true  construction  of  that  portion  of  the  Art.  766 
of  the  Code  CivU,  which  provides  for  the  passing  of  property  to 
natural  brothers  or  sisters,  or  their  descendants.  Our  construction 
has  been  ratified  by  usage  in  the  Island  for  sixty  years,  and  there 
is  no  decision  to  the  contrary  in  the  French  Courts.  The  term 
*^  Descendants"  is  to  be  interpreted  according  to  its  ordinary  mean- 
ing, and  in  accordance  with  the  principles  of  construction  laid  down 
in  our  Courts :  Broom* a  Leg.  Max.,  p.  532 ;  VaMdTs  Law  of  Nations, ' 
B.  2,  ch.  xvii.,  sects.  271,  307.  It  is  insisted  on  behalf  of  the 
Appellant  that  ^  deecendanis  "  is  a  legal  term,  which  can  only  mean 
^  legitimate  issue,"  and  the  argument  derived  from  the  reference 
made  to  the  use  of  the  word  in  other  Articles  of  the  Code,  so 
copiously  referred  to  by  the  learned  Counsel  for  the  Appellant,  is 
entirely  founded  on  that  assumption.  But  not  one  of  the  Articles 
of  the  Code  Civil  referred  to  in  support  of  this  doctrine  is  in  point ; 
and  the  case  of  BiUard  y.  BiUard,  relied  upon  by  the  Appellant^ 
is  a  decision  upon  Art.  759,  and  not  upon  Art.  766,  which  is 
the  only  one  to  be  dealt  with  here.  The  analogies  of  English 
law  do  not  apply.  There  is  no  direct  authoritative  interpretation 
of  the  word  " descendants'  in  the  French  Courts.  To  ascertain, 
therefore,  the  intention  of  the  firamers  of  the  Code  CivU  in  the 
provisions  made  for  irregular  succession,  we  must  look  to  the  status 
and  condition  of  illegitimates  at  the  time  of  the  promulgation  of 
the  Code.  This  is  referred  to  by  the  learned  Judges  below  in 
their  judgment ;  and  their  reasoning  is  based  on  considerations  of 
equity  and  humanity :  Bemolombe,  Traiie  des  Successions,  Tom.  ii., 
pp.  4, 12,  28,  32.  Now,  by  Axt.  338,  the  rights  of  natural  children 
are  to  be  settled  under  the  title  "des  Successions^  Art  723 
establishes  the  principle  as  to  such  rights,  bxA  affords  the  key  to 
the  details  contained  in  the  Chapters  as  to  Successions,  both  regular 
and  irregular.  This  is  illustrated  by  Chabot,  in  his  Commeniaire 
Vol.  I.  3  P 
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J.  C.       sur  la  Lot  des  Successions,  &c.,  Tom,  i.,  s.  3,  p.  35.     It  is  clear  that 

1866        the  intention  of  the  Code  Civil  is  to  keep  not  only  both  the  legitimate 

Her        wid  illegitimate  branches  of  the  family  distinct,  but  their  fortunes 

PRooSmfa  ^®^>  *^^  ^  allow  bastards  to  take,  in  some  circumstances,  as  here- 

^'         ditary  successors:  Code  CivU,  Art.  758;  Chabot,  Tom.  L,  p.  660; 

Bemolombe,  Tom.  ii.,  pp.  4,  5,  28 — 32.    In  the  chapter  of  the  Code 

Civil  on  Irregular  Succession,  the  two  main  objects  provided  for 
are — ^first,  what  illegitimate  children  may  take,  and  secondly,  what 
transmit  In  no  case  do  they  take  as  heirs.  "  Poateriie/*  in  Art 
765,  and  "  descendatUs,*'  in  Art.  766,  are  sjmonymous  terms,  they 
include  both  legitimate  and  illegitimate  children :  Diet  de  la  Aca- 
demie  From.  [Ed.  1811];  Chahot,  Tom.  i.,  p.  64;  Sireys  Les 
Cod.  Annot,,  Art.  765,  n.  1;  Demolomhe,  Tom.  ii.,  p.  215 — 216; 
TouUier,  "Le  droit  Civil  Frangais,'  Tom.  iv.,  p.  262.  These 
authorities,  many  of  which  are  referred  to  by  the  Judges  of  the 
Supreme  Court  in  their  judgment,  fully  establish  the  identity 
between  the  two  descriptions  of  successors  in  this  chapter  of  the 
Code  CivU.  The  same  view  is  taken  by  a  modem  French  author 
not  much  known  in  this  country,  M.  0.  J.  Favard  de  Langlade,  in 
his  work  entitled  "  Repertoire  de  la  NowveUe  Legidalion,  Civiley 
Commercial,  et  Administrative,*'  Tom.  v.  (Ed.  Paris,  1823  and  1824), 
tit.  "  Succession;'  Code  CivU,  Axt.  766. 

The  issue,  however,  is  not  a  mere  question  of  construction,  as 
contended  for  by  the  Appellant,  but  involves  the  fortunes  and 
interests  of  a  large  portion  of  the  population  of  the  Island. 
The  status  of  natural  children  in  the  Island  of  the  Mauritius  is 
peculiar.  They  are  for  the  most  part  the  offspring  of  the  inter- 
course between  the  natives  and  the  slave  population.  At  the  time 
the  French  were  in  possession  of  the  Island  slavery  was  established, 
and  by  the  5th  Article  of  an  Edict  passed  in  the  9th  of  Louis  XY*^ 
promulgated  in  that  Island  in  the  year  1724,  marriage  between 
whites  and  the  slave  population  was  forbidden :  Codes  des  Isles  de 
France  et  Bourhon,  p.  248.  The  Code  CivU  was  promulgated  in 
Mauritius,  and  became  law  in  the  Island  soon  after  1803,  when  it 
was  decreed  at  Paris.  The  Island  was  captured  by  the  English  in 
1810,  and  by  the  8th  article  of  capitulation  the  inhabitants  were  to 
preserve  their  laws  and  customs.  This  article  was  confirmed  by 
proclamation  in  1810 :  Clark's  Col.  Law,  p.  585.    A  claim  similar 
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to  the  present  has  never  been  put  forth  by  the  Government ;  the       j.  0. 
coloured  population  have  had  no  notice  of  such  claim.    This        1866 
case,  upon  the  construction  of  Art.  766  of  the  Code  CivU,  is  the        ]^ 
first  that  has  ever  been  brought  into  Court.    Here  the  Kespon-    Majbbtt'i! 
dent  is  an  orphan,  the  last  survivor  of  all  her  family ;  the  amount  «• 

in  litigation  is  her  whole  sustenance.    The  Supreme  Court,  after        

mature  deliberation,  refused  to  put  the  construction  contended  for 
by  the  Appellant ;  they  held  that  the  word  "  descendants  "  in  Art. 
766  includes  illegitimate  as  well  as  legitimate  descendants,  and 
their  judgment  is  consistent  as  well  with  the  law  as  the  justice  of 
the  case.  It  has  been  received  by  the  Colonists  as  a  just  and  satis- 
factory exposition  of  the  law ;  and,  we  maintain,  ought  to  be  up- 
held and  confirmed  by  this  Tribunal. 

Mr.  Parke,  in  reply : — 

It  is  insisted  on  the  other  side,  that  the  history  of  the  particular 
legislation,  and  the  fact  that  the  law  of  the  12  Brumaire,  1794, 
was  in  force  when  the  Code  Civil  was  promulgated,  are  to  be 
regarded  in  considering  this  case.  I  admit  the  full  force  of  the 
observation ;  but  the  Code  Civil  must  be  construed  according  to 
the  plain  and  unambiguous  meaning  of  its  actual  context.  Nothing 
but  the  erroneous  ingenuity  of  the  early  Commentators  cited  in  the 
judgment  of  the  Court  below  and  on  behalf  of  the  Bespondent,  has 
given  occasion  to  the  present  question.  The  Kespondent's  Counsel 
admit  that  ^descendants^  mean  exclusively  legitimate  descendants 
in  those  parts  of  the  Code  which  relate  to  legitimate  succession,  and 
also  in  the  first  part  of  the  chapter  "  Des  sticcessions  irrigulteres  / 
but  they  insist  that  the  latter  part  of  the  Art.  766  of  the  same  chap- 
ter has  a  different  and  wider  signification.  This  is  contrary  to  the 
established  canon  of  construction,  that  the  same  word  is  to  retain  the 
same  meaning  throughout  an  instrument,  unless  a  special  con- 
textual cause  is  shewn  to  the  contrary :  Hawkins  v.  Oathercole  (1). 
The  onus  to  prove  the  exception  lies  on  the  party  asserting  such 
a  distinction ;  accordingly  it  has  been  urged  on  behalf  of  the  Be- 
spondent, that  the  Chapter  on  "Successions  irrigulieres"  divides 
itself  into  two  distinct  parts — first,  the  transmission  of  a  succession 
to  a  bastard ;  and,  secondly,  the  transmission  of  a  succession  from  a 

(1)  6  D.  M.  &  G.  21. 
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J.  a  bastaid,  and  that  a  different  construction  of  the  word  ^  desoendatM' 
1866  ought  to  be  applied  to  these  two  distinct  parts ;  that,  therefore, 
]^  the  case  cited  of  BiUard  v.  BiUard  may  be  good  law  as  applied  to 
Art  759^  but  bad  as  applied  to  Art  766 ;  but  to  shew  how  unten- 
«•         able  that  construction  is,  I  will  put  the  following  cases — ^First^  a 

*    legitimate  dies,  leaving  no  relation  or  qiMsi  relation  other  than  a 

natural  granddaughter,  she  cannot  take  any  part  of  his  succession, 
for  Article  756  is  express  on  that  point,  the  whole,  therefore,  goes 
to  the  Fisc^  notwithstanding  that  {ex  hypoihesi)  there  is  ho  com- 
petition between  the  natural  granddaughter  and  any  l^itimate 
family  of  the  de  cujus.    Second,  an  illegitimate  dies  leaying  no  rela- 
tion or  gu€L9i  relation,  other  than  a  natural  granddaughter,  she 
cannot  take,  for  Art  759,  as  construed  in  the  case  of  BiUard  y.  BU- 
lard,  expressly  rules  this ;  therefore,  here  too,  the  whole  succession 
goes  to  the  Fise,  notwithstanding  the  same  hypothesis,  and  that  the 
succession  may  have  consisted  exclusively  of  property  acquired  by 
the  de  cujus  himself.    In  the  absence  of  the  authority  of  BUkard  v. 
BiUardf  there  is  no  difference  as  regards  the  principle  between 
these  two  illustrations.    Then  again,  thirdly,  an  illegitimate  dies 
leaving  no  relation,  or  quasi  relation,  other  than  a  natural  grand- 
daughter or  a  natural  niece,  the  former,  as  we  have  seen,  cannot 
take,  but  it  is  argued  that  the  latter  can,  that  is  that  the  lineal 
and  near  relation  is  excluded,  and  the  collateral  and  more  remote 
relation  admitted.    This  is  a  redudio  ad  ahsurdum,  &tal  to  the 
Eespondent's  case.     This  third  illustration  is  evidently  within 
the  principle  of  the  two  former,  and  the  whole  property  must  go 
to  the  FiaOf  that  is  the  Crown.     Great  stress  has  been  laid  by 
the  other  side  on  the  proposition,  that  the  whole  Chapter  "  D^ 
euecessions  irrefftdieres"  is  exceptional  legislation.    Let  it  be  so 
admitted ;  it  is,  however,  a  fixed  canon  of  construction  that  excep- 
tions are  not  to  be  extended  beyond  their  necessary  limits.    It  is 
the  essence  of  SLa  exception  that  it  does  not  extend  itseK.    The  woid 
*' descendants,''  therefore,  cannot  be  enlarged  beyond  its  primary 
signification  merely  because  it  occurs  in  connection  with  *^freres 
au  sc&wrs  naturelsJ'    Even  if  unenlarged  it  is  not  insensible.    It 
is  material  to  mark  that  Art.  766  is  not  a  substantive  rule,  it 
is  a  mere  exception  on  a  previous  Article,  756,  which  lays  down 
the  general  rule,  "  Les  enfans  naiureh  ne  sont  par  Mretiers."    The 
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wo]^l  *'  PoetSrite"  in  Art.  765,  includes  natural  childieny  but  not 
natural  grandchildren :  BiOard  v.  BiOard  ;  but  even  if  it  did  in- 
clude the  latter  class,  the  Bespondent  is  not  a  member  of  it,  or 
in  any  sense  posterity  of  the  de  ciyus.  She  is  a  niecOy  and,  there- 
fore, not  within  the  exception  sought  to  be  attached  to  the  enact* 
ment  of  Art.  765.  The  words  ^*ou  a  leurs  deseendants,**  do  not 
occur  in  Art.  766,  in  connection  with  the  legitimate  brothers  and 
sisters,  and,  therefore,  if  these  die  in  the  lifetime  of  the  de  cujw, 
their  legitimate  descendants  do  not  represent  them,  for  the  rule  of 
representation  in  Art  742  has  no  application  as  between  legitimate 
and  illegitimate  collaterals,  and  the  property  which  the  legitimate 
brethren  and  sisters  would  have  taken  if  they  had  surviyed  the 
de  cujus  goes  at  once  to  the  Fim.  The  fact  that  the  privilege  of 
representation  is  conceded  to  the  illegitimate  brothers  and  sisters, 
in  regard  to  the  property  secured  to  them,  is  probably  due  to  the 
benevolent  consideration  that  this  dass  is  ordinarily  less  well 
provided  for  than  the  legitimate  class.  Be  the  reason,  however, 
what  it  may,  it  affords  no  argument  in  the  event  of  the  natural 
brother  predeceasing  the  de  cujus  and  having  no  legitimate  repre- 
sentatives, why  the  property  in  question  should  not  go  to  the  Fise^ 
The  construction  claimed  by  the  Crown  ought  to  be  upheld,  because 
it  harmonizes  the  whole  legislation  of  the  Code  on  the  subject  of 
succession ;  that  insisted  on  by  the  Eespondent  leads  to  all  sorts  of 
contradictions  and  absurd  anomalies. 


J.  a 

1866 


Hbr 
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Judgment  was  reserved,  and  now  delivered  by 
The  Lord  Justice  Tubneb: — 

This  case  has  come  before  us  upon  an  appeal  brought  on  behalf 
of  the  Government  of  the  Island  of  Mauritius  from  a  decision  of 
the  Supreme  Court  of  that  Island.  The  question  decided  by  that 
Court,  and  which  is  raised  by  this  appeal,  relates  to  the  right  of 
succession  to  the  property  of  Pierre  Bruneau,  deceased. 

Pierre  Brv/neau  was  a  natural  child  of  his  father  and  mother, 
recognised  by  them.  He  had  a  brother  and  two  sisters,  also 
natural  children  of  the  same  father  and  mother,  and  also  recog- 
nised by  them.  His  father  and  mother  had  no  legitimate  de- 
scendants.   His  father  and  mother,  and  his  brother  and  sisters,  all 
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J.  0.       died  in  his  lifetime.    His  sisters  bad  no  descendants ;  his  brother 

1866       had  two  natural  children,  Virginia  Bruneau  and  Elodie  Brwneau^ 

Hkb        ^^'^  w^re  recognised  by  their  father,  but  he  had  no  lawful  de- 

j^^J^^*    scendant.    Upon  the  death  of  the  brother,  his  two  natural  children, 

«.  Yirginie  Bruneau  and  Elodie  Bruneau,  went  to  live  with  their 

*    uncle,  Pierre  Bruneau,  and  they  continued  to  live  with  him  down 

to  the  time  of  his  death.  He  had  been  married,  but  he  had  no 
legitimate  descendant,  and  his  wife  had  predeceased  him.  He 
died  intestate,  leaving  the  two  natural  children  of  his  natural 
brother  him  surviving.  Elodie  Bruneau,  one  of  these  children, 
has  since  died,  having  duly  constituted  her  sister,  Yirginie  Bruneau, 
her  universal  legatee.  Upon  the  death  of  Pierre  Bruneau  the 
question  arose  whether  the  natural  children  of  his  natural  brother 
were  entitled  to  succeed  to  his  property,  or  whether  the  right  to 
succeed  to  it  belonged  to  the  Government  of  the  Island.  This 
question  formed  the  subject  of  the  proceedings  which  have  led  up  to 
this  appeal.  It  was  decided  by  the  Supreme  Court  of  the  Island 
in  favour  of  Yirginie  Bruneau,  the  surviving  natural  child  of  the 
natural  brother,  and  it  is  from  this  decision  that  the  appeal  before 
us  is  brought. 

This  question  is  purely  one  of  French  law»  depending  upon  the 
provisions  of  the  Code  OivU,  which  is  in  force  in  the  Island  of 
Mauritius,  and  constitutes  the  law  of  that  Island.  It  is  admitted 
on  all  hands  to  be  a  question  on  which  there  has  been  no  recorded 
decision  in  the  Courts  of  France ;  and  as  it  is  one  of  importance 
and  of  great  difficulty  we  cannot  but  regret  that  means  have  not 
been  provided  for  enabling  us  to  obtain  the  decision  of  the  French 
Courts  upon  it,  as  they  must  be  more  familiar  than  the  Judges  of 
this  Country  can  be  with  the  language  and  provisions  of  the  Code 
Civil.  We  have,  however,  endeavoured  to  obtain — and,  from 
our  own  resources,  and  through  the  kind  assistance  of  a  gentleman 
of  the  French  Bar,  have,  as  we  believe,  obtained  all  the  materials 
which  can  enable  us,  or  which  could  have  enabled  the  French 
Courts,  to  form  a  judgment  upon  the  subject ;  and  we  have  given 
the  case  our  most  deliberate  and  anxious  consideration.  We  pro- 
ceed, therefore,  to  state  the  conclusion  at  which  we  have  arrived, 
and  the  re«wons  on  which  that  conclusion  is  founded. 

Before  entering  upon  the  consideration  of  the  particular  Articles 
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of  the  Code  on  which  this  question  must  ultimately  depend,  it  is, 
as  it  has  seemed  to  us,  important  to  consider  the  general  principles 
by  which  the  Courts  are  to  be  governed  in  the  construction  of  the 
Code.  These  principles,  as  laid  down  by  the  Court  of  Cassation^ 
and  the  leading  text  writers  of  France^  are  conveniently  collected 
in  the  3rd  section  of  Sireys  note  upon  Article  1  of  the  Code  ;  and 
we  select  the  following  Articles  of  that  note  as  bearing  more  parti- 
cularly upon  the  question  before  us : — 

111.  ^'Lea  tribunaux  ne  peuvenl,  Id  oillaloine  didinguepas^  creer 
des  distinctions  qui  en  aUerent  le  $en$. — Ce  prineipe  est  elimmlaire 
en  droit :  une  fottie  ds  decisions  en  ont  fait  FapplieationJ' 

112.  "lU  ne  peuvent  non  plm,  hrsque  le  sens  de  la  hied  poMif  et 
certain,  6e  dispenser  de  Tappliquer  telle  qu'eUe  ed:  il  ne  leur  appar* 
iient  pas  de  la  modifier  ou  redriendre  par  aucune  consideration, 
qndqiie  puissante  qu'eUe  soil. " 

112  his.  ^  Et  hien  qutme  erreur  se  soU  fflissSe  dans  le  texte  Swne  hi, 
les  tribunaux  n'en  doivent  pas  mains  appliquer  la  hi  telle  qu'eUe  a  ite 
pvhliee :  Une  leur  appartient pas  de  redifi^r  T erreur.'* 

113.  ''  On  ne  peat  se  privaloir  des  nwtifs  d'une  Id  centre  le  texte  de 
8a  disposition."* 

114.  **  V  application  spSdale  d^un  prineipe  general  a  uncos  parti^ 
culier,  riemporte  pas  derogation  virtueUe  a  ce  prineipe  pou/r  torn  les 
avires  cos'" 

119.  *^Les  his  spSciaJes  doivent  etre  entendues  selon  leur  propre  sys- 
{erne,  sans  y  ajouter  les  regies  du  droit  commun.*" 

It  results,  we  think,  from  these  principles,  that  in  determining 
this  question  we  are  to  be  guided  by  the  plain  sense  of  the  law 
which  applies  to  the  question ;  that  we  are  to  make  no  distinction 
which  can  alter  that  sense ;  that,  assuming  the  sense  of  the  law  to 
be  positive,  we  are  not  to  modify  or  restrict  the  law ;  that  we  are 
not  to  weigh  the  reasons  of  the  law  against  the  words  of  it ;  and 
(which,  perhaps,  is  more  pertinent  in  its  bearing  upon  the  present 
case)  that  if  the  law  applicable  to  the  case  be  special,  we  are  to 
understand  it  according  to  its  particular  scheme  {'*  propre  sydeme'^y 
without  adding  to  it  the  rules  of  what  is  called  the  common  law. 

Guiding  ourselves  then,  by  these  principles,  let  us  first  consider 
the  Chapter  of  the  Code  on  Irregular  Successions,  on  which  this 
question  principally,  if  not  wholly,  depends.    This  Chapter,  it  is  to 
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J.  CX       be  observed,  deals  with  two  distinct  subjects — ^the  rights  of  nataral 

1866        children  in  the  property  of  their  Father  and  Mother,  and  the  suo- 

Hbb       cession  to  natural  children  dyiag  without  posterity.     Articles  756 

^[^^^1   to  764,  inclusive,  apply  to  the  former  of  these  subjects;  Articles 

„    ••         765  and  766  to  the  latter  of  them. 

- —  We  pass  by,  for  the  present,  the  consideration  of  the  Articles 

756  to  764,  and  proceed  to  consider  the  Articles  765  and  766,  as 

they  stand  by  themselves.     These  two  Articles  are  in  these 

terms: — 

765.  ^La  9uoee88ion  de  Tenfani  naturd  dScidi  sans  poslSriie  est 
divdue  aupere  ou  ala  mere  qui  Ta  reconwa;  oupar  moitiS  a  tous 
les  deux^  s'il  a  ete  reconnu  par  Fun  et  par  T autre!*    [L.  2,  §  1,  ff.  odL 
Setiat.  TerlvU.;  LL.  2,  4,  8,  ff.  Undk  coffnaii.] 
,  766.  *^  En  cos  de  prSdeces  despere  et  niere  de  Tenfant  naiurely  les 

biens  qu^il  en  avait  re^,  passent  aux  freres  ou  soeurs  legitimeSy  iils 
se  retrouvent  en  nature  dans  la  succession :  les  anions  en  reprise,  sU 
en  existCy  ou  le  prix  de  ces  liens  dlienes,  s'U  est  encore  du,  retoument 
egalemerU  aux  freres  et  soeurs  legitimes,  Tous  les  autres  hiens  paa- 
sent  aux  freres  et  soeurs  naturelsy  ou  a  leurs  descendants!' 

We  have  here,  therefore,  a  distinct  and  positive  law  that,  in 
such  a  case  as  the  present^  that  of  a  natural  chUd  dying  without 
posterity,  and  of  the  father  and  mother  of  the  natural  child  having 
died  in  his  lifetime,  the  property  of  the  natural  child  not  received 
from  the  father  and  mother  shall  go  to  his  natural  brothers  and 
sisters — "  ou  a  leurs  descendants!'  There  is  no  restriction  or  limita- 
tion on  the  word  "  descendaiUs!"  We  are  not  here  dealing  with  a  law 
which,  like  our  own  law  says,  that  an  illegitimate  chUd  is  ^  nuHius 
fUius!'  The  law  we  have  to  deal  with  is  a  law  which  admits  cer- 
tain claims  of  illegitimate  children  when  recognised  by  their 
parents,  and  which  acknowledges  the  relation  between  illegitimate 
children  and  their  parents,  and  between  the  illegitimate  children 
themselves.  Prima  fade,  therefore,  it  is  difficult  to  see  upon  what 
ground  a  limit  ought  to  be  put  upon  the  meaning  of  the  word 
**  descendants^'  or  why  those  who  are  recognised  by  their  parents 
as  their  children,  and  whom  the  law  recognises  as  their  chil- 
dren, should  not  be  held  to  stand  in  that  character,  or  be 
deemed  to  be  ^*  descendants'*  of  their  parents  within  the  meaniiig 
of  these  Articles.    The  context  of  the  Articles  does  not  appear  to 
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us  to  support  any  such  view.     It  cannot,  we  think,  be  disputed  J.  C. 

that  the  words  '^fodirUe*  and  ^^ descendants  arc  used  in  these  1866 

Articles  as  convertible  terms ;  and  it  cannot  surely  be  denied  that  hbr 

recognised  illegitimate  children,  according  to  the  provisions  of  the  pJ^JJ^R 

French  Code,  fisJl  within  the  description  of  posterity  of  their    ^   «• 

*                                       .         .         Bbdneau. 
parents.     But  what  is  more  remarkable  in  these  Articles  is  this :        

that,  except  as  to  property  derived  from  the  Father  and  Mother, 
legitimate  brothers  and  sisters  are  wholly  excluded  from  the 
succession  to  the  property  of  a  natural  child,  and  are  so  excluded 
in  &vour  of  the  natural  brothers  and  sisters  of  the  natural  child, 
and  we  cannot  but  think  it  would  be  a  strange  construction  of  these 
Articles  to  hold  that,  although  legitimate  brothers  and  sisters  are 
thus  excluded  in  favour  of  natural  brothers  and  sisters,  the  word 
'^  descendants  "  should  be  so  construed  as  to  apply  only  to  legitimate 
descendants,  and  thus  exclude  natural  descendants  in  favour  of 
legitimate  descendants.  Yet  this  is  the  length  to  which  the 
Appellant's  argument  must  be  carried  in  order  to  maintain  this 
appeaL 

Taking,  then,  the  case  to  depend  upon  these  two  Articles  alone, 
we  think  there  could  be  little,  if  any,  doubt  that  natural  children 
ought  to  be  considered  as  ^'  descenda/rds "  within  the  meaning  of 
these  Articles.    It  was  said,  indeed,  on  the  part  of  the  Appellant, 
that  the  word  ^^  descendants^'  ex  vi  termini,  signifies  those  who  arc 
capable  by  law  of  succeeding ;  that  it  of  necessity  refers  to  the 
known  legal  course  of  inheritance ;  but  however  this  may  be,  when 
the  word  is  applied  to  a  settled  and  recognised  course  of  descent, 
it  cannot,  we  think,  be  so  when  it  is  applied  to  a  line  of  succession 
newly  created  by  law,  and  created  in  &vour  of  persons  not  Mling 
within  the  settled  and  recognised  course  of  descent    At  all  events 
we  think  that  this  position  on  the  part  of  the  Appellant  cannot  be 
supported  against  the  opposing  indicia  of  intention  to  which  we 
have  referred.    The  argument  on  the  part  of  the  Appellant,  how- 
ever, was  mainly  rested  upon  the  other  portions  of  this  Chapter  on 
Irregular  Successions,  and  upon  other  Articles  of  the  Code.    We 
shall  presently  refer  to  these  arguments ;  but  before  doing  so  we 
think  it  right  to  observe  that,  in  our  opinion,  too  much  weight 
ought  not  to  be  attached  to  arguments  derived  from  these  sources. 
We  are  not  disposed  to  go  the  length  of  saying  that  one  part  of  the 
Vol.  L  3  Q 
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J.  G.        Code  cannot  be  resorted  to  for  the  purpose  of  explaining  another 

1866        part  of  it ;  but  Articles  765  and  766  may  well  be  considered  to 

^^        constitute^  and,  in  our  opinion,  do  constitute^  a  special  law  for 

J*^^""^*"    determining  the  succession  to  natural  children  dying  without 

V-         posterity ;  and  looking  to  the  rules  laid  down  for  the  interpreta- 

'     tion  of  the  Code,  we  think  that  special  laws  oughty  as  fsELr  as 

possible,  to  be  construed  according  to  the  terms  in  which  they  are 
expressed,  without  either  the  general  laws  or  the  terms  of  other 
special  laws  being  called  in  aid  for  the  construction  of  them.  We 
should  hesitate,  however,  to  dispose  of  this  appeal  upon  this  ground 
alone,  or  without  referring  to  the  very  able  arguments  which  were 
urged  at  the  Bar  in  support  of  it. 

These  arguments  were  partly  founded  upon  Article  756  of  the 
Code.    That  Article  is  as  follows : — 

756.  ^^Le8  enfanta  naitireb  ne  sont  point  hMiiere ;  la  hi  ne  leur 
aceorde  de  droit  9Wir  les  Hens  de  l&wr  piere  ou  mere  decedes,  que 
lorsqyUU  ont  He  legdement  reconwus.  EBe  ne  leur  aceorde  aueun 
droit  sur  lee  hiens  des  parents  de  lev/r  pere  ou  mhre.^*  [Inst.  I  3,<.4, 
§  2;  L.2et  8,/.  Unde  cognodi:  Nov.  89,  cap.  2.—C.  e.  3M  et  s. 
908.] 

This  Article  is  relied  upon  as  establishing  two  points:  First, 
that  natural  children  have  not  the  character  of  heirs;  and, 
secondly,  that  they  cannot,  by  law,  take  any  part  of  the  property 
of  the  relations  of  their  father  or  mother.  But  although  natural 
children  have  not  the  character  of  heirs,  the  law  nevertheless 
accords  to  them  certain  rights  and  interests  (which  are  defined  by 
Articles  757  and  758)  in  the  property  of  their  parents,  even  as 
against  the  legitimate  descendants  of  those  parents,  and  still 
greater  rights  and  interests  against  the  other  relations  of  those 
parents.  It  makes  a  wide  and  marked  distinction  between 
legitimate  and  natural  children,  attaching  to  the  former  the 
character  of  heirs,  and  refusing  that  character  to  the  latter,  but  it 
by  no  means  treats  the  latter  as  having  no  connection  with,  or  no 
claim  upon  the  property  of  their  parents ;  and  this  we  think  tends 
much  to  elucidate  the  provisions  against  natural  children  taking 
the  property  of  the  relations  of  their  father  or  mother.  Such 
property  may  well  have  been  considered  as  fEunily  property  to 
which  natural  children,  not  being  regarded  as  members  of  the 
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fkmily^  had  no  right  to  sncoeed.  We  do  not,  thereforoi  feel  onr-  J.  0. 
selves  mnch  pressed  with  the  arguments  founded  upon  Article  1866 
756.  Hkr 

The  main  stress  of  the  Appellant's  argument,  however,  rested    pJ^J^^ 
upon  the  759th  Article  of  the  Code,  and  upon  the  interpretation 
put  upon  it  in  the  case  of  BiUard  y.  BiUard,  and  upon  the  opinions 
of  the  great  majority  of  the  Commentators  upon  the  Code  in  con- 
formity with  that  decision.    This  Article  is  in  these  terms : 

759.  **En  cos  de  prSdSees  de  Tenfani  natwd,  ses  enfania  ou  d^ 
scendanb  pewvetU  reekmer  lea  droils  fixia  far  lea  Ariidea  prScSdenta.'* 
[L.  4.  /.  UndS  eognaHI 

Looking  to  the  decision  in  BiUard  v.  Billard^  and  to  the  opinions 
of  the  Commentators  to  which  we  haye.  referred,  it  would  not,  we 
think,  be  right  for  us  to  suggest  any  doubt  upon  the  meaning  of 
the  word  *^ deacendanta*^  in  that  Article.    We  think  that  the  word, 
as  used  in  that  Article,  must  be  taken  to  mean  *' deaeendania  Ugir 
times,'*  and  that  natural  children  could  not  claim  the  benefits  given 
by  this  Article.    The  argument  founded  upon  this  Article  is  there- 
fore well  descrying  of  consideration ;  and  perhaps  it  might  be  held 
to  decide  this  case  if  this  Article  and  Article  766  had  reference  to 
the  same  subject  and  to  the  same  state  of  circumstances.    But 
not  only  do  these  Articles  constitute  distinct  laws,  but  they  refer 
to  wholly  different  states  of  circumstances.    The  one  refers  to  the 
property  which  natural  children  have  taken  from  their  parents ; 
the  other,  to  the  property  of  the  natural  children  themselyes  not 
deriyed  from  their  parents.    The  one  deals  only  with  the  sub- 
stitution of  the  children  or  descendants  of  pre-deceased  natural 
children  for  the   natural  children  themselyes,  it  refers,  as  we 
understand  it,  to  property  which  has  neyer  come  to  the  natural 
children  themselves,  and  inyolyes,  therefore,  no  other  question 
than  this :  Whether  the  children  or  descendants  taking  by  sub- 
stitution are  to  be  legitimate  children  or  descendants  only  ?    The 
other  extends  to  the  disposition,  and,  as  it  seems  to  us,  to  the 
complete  disposition  of  the  property  of  the  natural  children  them- 
selves, and  gives  it  to  their  natural  brothers  and  sisters,  **oua 
leura  deaeendanta,"  thus  proyiding  for  what  has  not,  so  far  as  we 
can  see,  been  before  provided  for — ^the  devolution  of  the  property 
of  natural  children  dying  without  legitimate  or  illegitimate  descen- 
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J.  C.  dants.    These  circnmstances  are,  we  think,  sufiScient  to  preyent 

1866  the  construction  of  the  word  "  descendants  "  in  the  latter  of  these 

'J^  Articles  being  governed  by  the  construction  which  has  been  put 

Majesty's  ^pQ^  ^  jj^  ^j^g  fonner  of  them. 

V.  The  provisions  of  the  Chapter  on  Eepresentation  were  also  referred 

to  on  the  part  of  the  Appellant  in  support  of  the  argument  upoD 
the  759th  Article;  but  what  we  have  already  said  upon  the 
principal  argument  meets  this  argument  also.  It  was  further 
attempted  on  the  part  of  the  Appellant  to  draw  some  argument 
from  the  767th  and  768th  Articles  of  the  Code,  but  these  Articles 
do  not  seem  to  us  to  refer  to  irregular  successions.  They  refer,  as 
we  think,  to  the  regular  order  of  succession,  taking  it  up  after  the 
failure  both  of  legitimate  and  illegitimate  children,  and  after  the 
exhaustion  of  the  rules  applicable  to  succession  in  such  cases. 

Another  argument,  which  was  much  relied  upon  on  the  part  of 
the  Appellant,  was,  that  the  construction  contended  for  on  his  part 
would  render  the  whole  Code  uniform  and  consistent;  whereas  the 
construction  on  which  the  decision  appealed  from  proceeds,  would, 
as  it  was  said,  render  the  different  parts  of  the  Code  conflicting 
and  inconsistent.  But  this  argument  in  £Eivour  of  uniformity  is, 
we  think,  entitled  to  but  little,  if  any  weight,  when  it  is  attempted 
to  be  applied  to  different  parts  of  the  Code  having  reference  to 
wholly  different  states  of  circumstances,  more  especially  having 
regard  to  the  rules  of  construction  to  which  we  have  referred- 
Even  upon  the  construction  contended  for  by  the  Appellant,  the 
Code  would  be  by  no  means  uniform  in  its  effect ;  for,  supposing 
legitimate  children  only  to  take  under  the  766th  Article  (which 
is  what  the  Appellant  contends  for),  they  would  not  take  in  the 
same  manner  or  to  the  same  extent  as  they  would  take  under  the 
other  Articles.  They  would,  as  it  seems  to  us,  take  under  the 
766th  Article  only  property  not  received  by  the  natural  brother 
or  sister  from  his  parents.  The  property  received  from  the  parents 
would  be  subject  to  the  droit  de  rd&m. 

The  difficulties  which  would  arise  upon  the  construction  which 
the  Courts  of  the  Island  have  adopted  were  also  much  relied  upon 
on  the  part  of  the  Appellant  We  are  by  no  means  unaware  of 
these  difficulties.  If  there  be  legitimate  children,  the  illegitimate 
children  may  take  nothing,  or  they  may  take  equally  with  the 
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legitimate  children,  or  they  may  take  the  portions  prescribed  for 
them  by  Article  757.  But  these  are  not  the  questions  before  us, 
and  we  give  no  opinion  upon  them.  If  the  natural  children  are 
descendants  within  the  meaning  of  Article  766,  they  are  not  less 
qualified  to  take  because  in  certain  events  they  may  take  nothing, 
or  may  take  equally  with  the  legitimate  children,  or  may  take 
only  a  portion  of  the  share  to  which  they  would  have  been  entitled 
had  they  been  legitimate.  The  true  question  in  this  case  is, 
whether,  as  between  them  and  the  State,  they  are  entitled  to  take ; 
and  we  are  of  opinion  that  upon  the  true  construction  of  the  Code 
they  are  so'  entitled.  We  think  so,  both  for  the  reasons  we  have 
assigned,  and  for  the  reasons  which  are  assigned  in  the  very  able 
judgment  of  the  Court  in  the  Island,  to  which  the  following  obser- 
vations may  be  added. 

It  is  dear,  from  Article  723,  that  in  the  case  of  regular  succes- 
sion the  State  takes  only  after  failure  both  of  legitimate  and 
natural  children.  It  is  equally  clear  that,  under  Article  766,  the 
natural  brothers  and  sisters,  if  surviving,  would  have  taken,  and 
the  question,  therefore,  is  in  fact  a  question  of  succession  to  or 
substitution  for  a  natural  brother  or  sister.  Could  it  have  been 
intended  that  the  State  should  be  put  in  a  better  position  against 
natural  children,  whose  parents  would  have  taken,  by  a  construc- 
tion to  be  put  upon  the  word  ^^descendants'*  confining  it  to 
legitimate  children  ?  We  think  that,  had  there  been  any  such 
intention  in  favour  of  the  State,  it  would  have  been  clearly  and 
definitively  expressed.  We  admit  the  case  to  be  one  of  great 
diflBculty,  and  that  the  opinions  of  the  Commentators  upon  the 
question  are  conflicting,  and  to  such  a  degree  that  it  can  hardly 
be  said  to  which  side  the  greater  weight  is  due ;  but  upon  the 
whole  we  think  that  the  better  reasons  are  in  favour  of  the 
Eespondent^  and  we  agree  in  the  judgment  appealed  from.  We 
shall,  therefore,  humbly  recommend  her  Majesty  to  dismiss  this 
appeal,  and  to  dismiss  it  with  costs. 


J.  O. 
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J.o.»      VICTOR    ROLET,   BEN    ROBERT,  and        \ 

1866  THOMAS  WILSON ^Appellants; 

Jme  18, 19,  ^^ 

21.        THE    QUEEN    and   JOHN    SHAW,   Acting] 

collectob  of  customs  for  the  pobt  of  [respondents^ 
Sierra  Leone .) 

on  appeal  prom  the  vice- admiralty  court  of 

SIERRA  LEONE. 

Sierra  Leone  Ordinances — Earhour  duu — Seizure  of  goods  and  loots — Onus 
prcbandi — Condemnation — Reversal  of  sentence  tuith  damages  and  costs. 

Sentence  of  the  Vice- Admiralty  Conrt  of  Sierra  Leone^  condemning  goods 
and  boats  seized  for  breach  of  the  Customs  Ordinances  of  the  Colony,  reyersed, 
with  damages  and  costs :  it  being  proved  that  the  vessel  from  which  the 
goods  were  unshipped,  though  off  the  harbour  of  Freetown^  was  not  within 
three  miles  (the  limit  of  jurisdiction)  from  the  shore  at  the  time  of  the  im- 
loading,  and  consequently  not  liable  to  the  harbour  dues  payable  under  the 
the  Customs  Ordinances. 

Where  goods  were  unshipped  in  the  immediate  precincts  of  the  harbour,, 
the  onus  of  proving  that  the  vessel  was  not  actually  within  the  harbour,  lies 
on  the  party  claiming  exemption  from  harbour  dues. 

XHE  appeal  in  this  case  was  brought  from  a  decree  of  the 
Vice-Admiralty  Court  of  Sierra  Leone,  whereby  certain  goods 
belonging  to  the  Appellant,  Bdet,  were,  with  two  boats  belong- 
ing to  the  other  Appellants,  held  forfeited  to  the  Grown,  and 
their  respectiye  owners  condemned  in  costs.  The  goods  for  having 
been  illegally  unladen  and  unshipped  from  a  vessel  while  at 
anchor  within  the  harbour  of  Sierra  Leone,  contrary  to  the  pro- 
visions of  certain  local  Ordinances  of  that  Colony ;  and  the  boats 
for  having  been  illegally  used  in  the  removal  and  conveyance  of 
such  goods. 

The  following  are  the. sections  of  the  Order  in  Council  and 
Ordinances,  referred  to  and  relied  on  in  the  pleadings  and  judg- 
ment:— 

By  the  6th  section  of  the  Order  in  Council  of  the  13th 
February,  1849,  it  is  provided : — **  That  no  goods  shall  be  laden». 

*  Present : — ^Thx  Lord  Justice  Knight  Bbuce,  The  Lobd  Justice  Tubkeb,. 
and  Sib  Edwabd  Yaughan  Williams. 
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or  water-borne  to  be  laden,  on  board  any  ship,  or  unladen  from  J,  C. 
any  ship,  in  the  said  Colony,  nntil  due  entry  shall  have  been  1866 
made  of  such  goods,  and  warrant  granted  for  the  lading  or  un-  boi^ 
lading  of  the  same ;  and  the  person  entering  any  such  goods  shall  .j,^  cicm 

deliver  to  the  Collector  of  the  Customs,  or  other  proper  officer,       

a  bill  of  the  entry  thereof,  fairly  written  in  words  at  length,  con- 
taining the  name  of  the  exporter  or  importer,  and  of  the  ship, 
and  of  the  master,  and  of  the  place  to  or  from  which  bound,  and 
of  the  place  within  the  port  where  the  goods  are  to  be  laden  or 
unladen,  and  the  particulars  of  the  quality  and  quantity  of  the 
goods,  and  the  packages  containing  the  same,  and  the  marks  and 
numbers  on  the  packages,  and  setting  forth  whether  such  goods  be 
the  produce  of  the  British  possessions  or  not;  and  shall  also 
deliver  at  the  same  time  one  or  more  duplicates  of  such  bill,  in 
which  all  sums  and  numbers  may  be  expressed  in  figures,  and  the 
particulars  to  be  contained  in  such  bill  of  entry  shall  be  written 
and  arranged  in  such  form  and  manner,  and  the  number  of  such 
duplicates  shall  be  such  as  the  Collector  or  other  principal  Officer 
shall  require/' 

The  21st  section  of  the  same  Order  in  Council  is  as  follows : — 
**  It  is  further  ordered  that  all  vessels,  boats,  carriages,  and  cattle 
made  use  of  in  the  removal  of  any  goods  liable  to  forfeiture  under 
this  Order,  or  under  any  Act  or  Order  relating  to  the  customs,  or 
to  trade  or  navigation,  shall  be  forfeited ;  and  every  person  who 
shall  assist  or  be  otherwise  concerned  in  the  unshipping,  landing, 
or  removal,  or  in  the  heurbouring  of  such  goods,  or  to  whose  hands 
or  possession  the  same  shall  knowingly  come,  shall  forfeit  the 
treble  value  thereof,  or  the  penalty  of  one  hundred  pounds,  at  the 
election  of  the  Officers  of  the  customs,  and  the  averment  in  any 
information  or  libel  to  be  exhibited  for  the  recovery  of  such 
penalty,' that  the  Officer  proceeding  has  elected  to  sue  for  the  sum 
mentioned  in  the  information  or  libel,  i^all  be  deemed  sufficient 
proof  of  such  election  without  any  other  ^r  further  evidence  of 
such  fact" 

By  the  4th  section  of  the  Colonial  Ordinance,  dated  the  31st 
December,  1849,  it  is  enacted,  that  the  importer  of  any  goods 
shall  pay  down  all  duties  due  thereon  at  the  time  of  making  the 
entry  of  the  same,  previous  to  the  unlading  thereof,  directed  by 
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J,0.        the  6ih  section  of  the  Order  in  Council  of  Her  Majesty  (13th 
1866       February,  1849),  and  the  Collector  or  other  proper  Officer  shall 
-Eii^^      thereupon  grant  his  warrant  for  the  unlading  and  landing  or  tran- 
TnOoKrar    s'^ip^®^*  ^^  8^^^  goods.    By  the  11th  section  of  the  same  Ordi- 
——       nauce,  it  is  enacted,  that  no  goods  that  shall  be  subject  to  the 
payment  of  any  duties  of  Customs  upon  importation,  shall  be 
unladen  from  any  ship  or  vessel  in  the  Colony  until  due  entry  shall 
have  been  made  of  such  goods,  and  warrant  granted  for  the  un- 
lading of  the  same,  in  conformity  with  the  provisions  of  the  6th 
section  of  the  Order  in  Council  (13th  February,  1849),  and  if  any 
such  goods  shall  be  unladen  contrary  thereto,  by  the  regulations 
of  the  same  section  of  the  said  Order  such  goods  shall  be  forfeited 
The  13th  section  enacts,  that  goods  subject  to  the  payment  of 
duties  of  Customs  shall  not  be  unladen  at  any  other  place  than 
the  port  of  Freetown,  or  landed  at  any  other  place  than  the  public 
wharf  at  Freetown,  unless  a  warrant  or  sufferance  be  first  granted 
expressly  for  the  same,  and  unless  in  the  presence  of  an  0£Scer  ot 
Customs,  except  when  the  Officer  granting  the  warrant  states 
therein  that  tiie  presence  of  an  Officer  is  unnecessary.     Goods 
landed  contrary  to  this  provision  are  to  be  forfeited. 

By  the  2nd  section  of  the  Sierra  Leone  Ordinance,  dated  19th 
July,  1854,  it  is  enacted,  that  if  any  goods  liable  to  the  payment 
of  duties  shall  be  unshipped  from  any  ship  or  boat  in  the  Colony 
of  Sierra  Leone  (Customs'  or  other  duties  not  being  first  paid  or 
secured),  the  same  shall  be  forfeited ;  and  by  the  8th  section  of 
the  same  Ordinance  it  is  enacted,  that  all  ships  and  boats,  or  other 
means  of  conveyance  made  use  of  in  the  removal  or  conveyance  of 
goods  liable  to  forfeiture,  shall  be  forfeited. 

By  another  Ordinance  of  the  Colony,  dated  9th  August,  1850, 
section  1,  it  is  enacted,  that  every  ship  or  vessel  that  shall  arrive 
at  any  port  or  place  of  or  belonging  to,  or  shall  come  within  the 
jurisdiction  of  the  said  Colony,  shall  pay  certain  light-house  dues 
as  therein  mentioned. 

The  fects  of  the  case  were  as  follows : — 

The  Appellant,  Bciet,  the  owner  of  the  goods  seized  (a  French 
subject,  resident  in  France),  had  a  mercantile  establishment  at 
Freetoton,  in  the  Colony  of  Sierra  Leone,  where  he  carried  on 
business  through  his  agent,  Honore  Leeomte,  under  the  title  of 


VOIi.  I.]  CASES  IN  THE  PBIVT  COUNCIL.  201 

''MaJjaatre  &  Cor  The  other  AppeUants,  BobeH  and  WiUm,  J,  a 
the  owners  of  the  two  boats  seized,  were  Kroomen  and  licensed  isee 
boatmen,  both  residing  at  Sierra  Leone.  B^wr 

On  the  evening  of  the  11th  April,  1865,  Lecomie  received  in-  «^  I' 

formation  that  a  French  vessel,  the  Bdus,  consigned  to  Messrs.        

BroadJmrst  &  Co.y  of  Fouricaria^  near  Mdlicourie,  a  distance  of 
about  one  hundred  miles  from  Sierra  Leone,  and  out  of  its  juris- 
diction, was  at  anchor  about  four  miles  outside  Cape  Sierra  Leone, 
and  beyond  the  jurisdiction  of  the  Colony ;  having  on  board  some 
goods  belonging  to  the  Appellant,  Bolet. 

Barhxtt,  a  native  clerk,  employed  by  Leeompie  to  assist  him 
in  carrying  on  the  business  of  the  firm  of  MaljUaire  d  Co., 
hired  boats  for  that  firm,  and  caused  the  goods  in  question  to 
be  transhipped  from  the  Belus,  so  lying  outside  Cape  Sierra 
Leone,  into  such  boats;  but  before  the  usual  entries  could  be 
passed  at  the  Custom  House  for  the  goods,  and  the  duties  paid 
on  them,  and  permission  obtained  to  land  them,  the  Customs 
Office  had  closed.  Meanwhile  the  boats,  with  the  goods,  some 
of  which  were  perishable,  being  in  transit  to  Freetown  Harbov/r 
and  a  tornado  threatening ;  Leeompie,  in  order  to  prevent  the  goods 
from  remaining  in  the  boats  and  getting  spoilt,  obtained  a  tempo- 
rary permit  (it, being  after  business  hours)  from  the  Acting  Col- 
lector, at  his  private  residence,  for  liberty  to  land  the  goods  and 
deposit  them  in  the  Customs  shed  until  the  entries  could  be 
passed  and  duties  paid  on  them  on  the  following  day.  On  the 
same  day,  and  after  the  temporary  permit  had  been  obtained,  a 
portion  of  the  goods  was  landed  at  the  wharf  from  the  boats. 
On  the  following  day,  the  13th  of  April,  1865,  Barlatt,  before 
the  remainder  of  the  goods  were  transhipped  from  the  vessel, 
passed  the  usual  entries  before  the  acting  Collector  for  the  whole 
of  the  goods,  which  were  described  in  such  entries  as  having  come 
from  Mellicourie ;  the  duties  on  that  portion  of  the  goods  which 
were  to  be  sold  in  Sierra  Leone  being  secured  by  a  Bond  given  to 
the  acting  Collector,  who  received  cash  for  the  wharfage. 

From  the  evidence  it  appeared  to  have  been  the  practice 
of  the  Custom  House  authorities  at  Freetown,  for  many  years, 
to  permit  goods  which  had  been  transhipped  into  boats  from 
vessels  lying  at  anchor  three  miles  outside  Cape  Sierra  Leone 
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J.  a       (which  is  beyond  the  limits  of  the  Colony)  to  be  imported  into  fhe 
1866        Colony,  and  to  describe  snch  goods  in  the  entries  passed  for  them 
j^^^      at  the  Custom  House,  as  coming  from  MeUitourie  or  elsewhere. 
On-KK       ^'^  whole  of  the  goods  for  which  entries  were  thus  passed  at  the 

*  Custom  House,  were  transhipped  by  the  boats  on  the  12th  and  13th 

of  April,  1865,  and  none  afterwards.  Such  of  the  goods  as  were 
for  exportation  remained  in  charge  of  the  Custom  House  autho- 
rities ;  whilst  those  for  sale  in  the  Colony  were  delivered,  upon 
the  Customs'  duties  being  secured,  to  the  firm  of  MaljUaire  &  Co., 
who  took  part  of  them  away ;  but  before  the  remainder  could  be 
removed  to  the  store  of  the  Appellant,  Sdely  they  were  seized  by 
the  acting  Collector,  along  with  the  two  boats  belonging  to  the 
Appellants,  Bobert  and  Wilson^  upon  the  ground  that  the  Bdua  was 
at  anchor  within  the  jurisdiction  of  the  Colony,  and  that  the  goods 
had  beien  illegally  removed  from  het  before  the  Customs'  duties 
were  paid  or  secured,  and  that  the  interim  permit  was  obtained 
upon  a  misrepresentation  that  the  goods  were  from  Mdlicourie.  - 
After  the  Bdua  had  left  Sierra  Leone,  and  on  the  9th  of  May, 
1865,  a  Monition  was  granted  in  pursuance  of  an  affidavit  of 
seizure  at  the  suit  of  Her  Majesty,  by  His  Honour  John  Carr^  the 
Chief  Justice  and  Judge  of  the  Vice-Admiralty  Court  of  Sierra 
Leone,  against  the  Appellant,  Bdetf  which  Monition  was  served  on 
Lecomte  as  his  agent.  By  this  Monition  penalties  amounting  to 
£2,450  were  sought  to  be  recovered  against  the  Appellant,  Bolet. 

The  suit  was  commenced  by  Mr.  Dougan,  a  private  Proctor, 
although  Mr.  Huggine,  Her  Majesty's  Advocate,  and  a  Proctor  in 
the  Vice- Admiralty  Courts  was  then  in  Sierra  Leone. 

On  the  20th  of  May,  1865,  the  Chief  Justice  Carr  embarked  for 
England,  having  first  appointed,  in  pursuance  of  the  power  conferred 
on  him  by  his  Commission,  and  with  the  concurrence  of  the  acting 
Gtovemor  of  the  Colony,  Mr.  SkeUon  to  be  Deputy  Judge  of  the  Vice- 
Admiralty  Court,  for  the  purposes  specified  in  the  Commission. 

Mr.  Skdton  died  shortly  after  his  appointment,  whereupon  Mr. 
Huggins,  Her  Majesty's  Advocate,  being  then  acting  Chief  Justice 
in  the  Colony  during  the  absence  of  the  Chief  Justice,  by  an  in- 
strument dated  the  23rd  of  May,  1865,  with  the  concurrence  of 
the  acting  (lovemor,  appointed  George  William  Nieol,  the  then  Colo- 
nial Secretary  of  Sierra  Leone,  to  be  Deputy  Judge  of  the  Vice- 


ThsQuxbt. 
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*  • 

Admiralty  Courts  who,  in  such  character,  assumed  jurisdiction  in        J.  C. 
the  case.  1866 

A  claim  was  brought  in  on  behalf  of  the  Appellants  for  the  Boubt 
restoration  of  the  boats  and  goods,  with  damages,  costs,  charges, 
And  expenses,  by  reason  of  such  illegal  seizure  and  detention. 
This  claim  was  supported  by  an  ajBidayit  stating,  among  other 
things,  that  the  BdfM  was  out  of  the  jurisdiction  of  the  Colony 
T?hen  the  goods  seized  were  removed  from  her,  that  the  Customs' 
duties  had  been  fully  paid  on  them,  and  that  the  circumstances 
alleged  in  support  of  the  seizure  were  wholly  incorrect. 

XJX)on  this  claim  Mr.  Nicdy  acting  as  such  Deputy  Judge, 
ordered  the  Seizor's  Proctor  to  bring  in  a  Libel,  and  proceed  by 
plea  and  proof. 

A  Libel  was  brought  in  on  behalf  of  the  Seizor,  but  the  same 
was  objected  to  by  the  Claimants'  Proctor,  who  urged  that, 
assuming  the  circumstances  set  forth  in  the  Libel  to  be  true,  they 
were  insufficient  in  law  to  warrant  the  Seizor's  prayer ;  where- 
upon the  Seizor's  Proctor  abandoned  the  claim  for  penalties,  but 
supported  the  seizures  of  the  boats  and  goods ;  and  the  Deputy 
Judge  decreed  the  Libel  to  be  reformed  by  striking  out  the  claim 
for  penalties,  and  admitted  the  Libel  so  reformed.  This  Libel 
did  not  include  the  Appellants,  Bdbert  and  WiUon. 

A  responsive  allegation  was  brought  in  on  behalf  of  the 
Claimants,  in  which,  by  the  first  four  articles,  the  Claimants 
protested  to  the  jurisdiction  of  the  Court  so  constituted,  and 
alleged  that  Mr.  Nicd  was  not  the  lawful  Deputy  Judge  and 
Commissary  of  the  Vice-Admiralty  Court  of  Sierra  Leone,  as 
alleged  in  the  Libel.  The  plea  traversed  the  &cts  alleged  in  the 
Libel  as  to  the  seizure,  and  set  forth,  among  other  things,  that  the 
firm  of  Malfilatre  &  Co.  did  not  remove  any  other  goods  from 
the  Belus  than  those  set  forth  in  the  entries  passed  at  the  Custom 
House  for  the  firm ;  that  there  was  no  attempt  to  conceal  anything 
from  the  acting  Collector,  or  his  officers,  or  to  commit  any  fraud ; 
and  that  the  Appellant,  Bdet,  did  not  make  untrue  entries  at  the 
Custom  House,  and  did  not  unship  and  assist  in  the  unshipping  of 
any  of  the  goods  from  the  Bdus  in  the  manner  set  forth  in  the 
Libel :  that  it  was  by  Leeomte^s  authority  and  responsibility  that 
Barlatt  ordered  the  goods  to  be  removed  into  boats,  but  that  the 
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J.  C.       vessel  Bdu8,  from  which  they  were  removed,  was  then  more  than 

1866        four  miles  outside  Cape  Sieira  Leone,  and  out  of  the  jurisdiction 

BoLXT      of  the  Colony,  and  that  Barlatt  had  paid  all  the  duties  of  Customs, 

Thb  Queen.  ^^^  ^^^  every  other  matter  and  thing  that  was  usually  done  in 

like  cases  at  the  Sierra  Leone  Custom  House. 

The  Seizor's  Proctor  objected  that  the  Claimants  (having  in  the 
first  four  articles  of  the  plea  excepted  to  the  jurisdiction  of  the 
Deputy  Judge)  should  appear  under  protest ;  whereupon  an  ap- 
pearance under  protest  was  ordered  to  be  given  in,  and  the  Seizor  s 
Proctor  moved  that  the  first  four  articles  of  the  plea  be  rejected, 
which  motion  was  opposed  by  the  Claimants'  Proctor. 

On  the  26th  of  June,  1865,  the  Deputy  Judge  made  a  decree 
and  ordered  the  plea  to  be  reformed  by  striking  out  the  first  four 
articles  respecting  the  jurisdiction ;  and  on  application  for  leave 
to  appeal  against  such  decree,  the  Deputy  Judge  refused  to  grant 
such  leave,  as  being  premature. 

The  Claimants'  Proctor  then  moved  that  the  evidence  in  the 
case  be  taken  viva  voce  in  open  Court,  but  the  Deputy  Judge 
rejected  the  application,  and  ordered  the  evidence  to  be  taken 
before  the  Begistrar. 

On  behalf  of  the  Seizor,  Fihe,  the  Harbour  Master,  was 
examined.  He  stated  that  the  Belxis  was,  in  his  opinion,  within 
the  jurisdiction  on  the  14th  of  April,  1865,  which  was  the  day 
after  the  goods  had  been  unladen  and  the  Customs'  duties  paid 
on  them.  He  stated,  that  he  went  to  Cape  Sierra  Leone  on  the 
previous  evening,  the  13th,  with  the  intention  of  boarding  the 
Bdus,  but  it  was  so  dark  he  did  not  do  so,  but  that  he  had  every 
reason  to  believe  the  vessel  was  in  the  same  position  when  he  wa^ 
on  board  on  the  14th  of  April  as  she  was  on  the  previous  evening, 
namely,  on  the  day  the  goods  were  removed  from  her ;  and  that 
he  thought  that  the  vessel  had  not  shifted  her  berth  between  the 
13th  and  14th  of  April,  because  from  Fredown  he  could  perceive 
no  change  in  her  position,  but  that  this  was  only  his  supposition* 
Hamon,  the  Landing  Surveyor  of  Customs,  who  was  with  Mr. 
Pike,  the  Harbour  Master,  on  the  14th  of  April,  when  he  boarded 
the  Belus,  and  also  on  the  previous  day,  stated  that  he  couM  not 
swear  positively  that  the  Belus  was  in  the  same  position  on  the  13tb 
as  on  the  14th  of  April,  but  he  had  every  reason  to  suppose  she 
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was,  as  the  only  difference  he  should  allow  for  would  be  her  swing  J.  0. 
to  the  tide.  He  further  stated,  on  cross-examination,  that  it  was  1866 
the  practice  at  the  Custom  House  to  allow  goods  taken  from  ships  bolst 
at  anchor  off  Cape  Sierra  Leone,  and  without  the  jurisdiction,  to  rp^^  Qumk. 

be  imported  on  payment  of  the  duties,  and  to  allow  any  place  out       

of  the  jurisdiction  to  be  inserted  in  such  entry  as  the  place  they 
came  from,  although  the  Custom  officers  well  knew  the  goods  were 
transhipped  outside  the  Cape.  Johnson,  the  lighthouse-keeper, 
also  deposed  that  the  Bdus  was  at  anchor,  to  the  best  of  his  know- 
ledge, one  mile  from  Cape  Sierra  Leone ;  but  when  cross-examined, 
he  declared  that  he  could  not  positively  swear  that  the  vessel  was 
at  anchor  less  than  three  miles  off  Cape  Sierra  Leone.  Three 
witnesses  were  called  on  behalf  of  the  Claimants,  Coker,  the  Captain 
of  one  of  the  boats  into  which  the  goods  were  removed  from  the 
Bdus  on  the  12th  and  13th  of  April,  1865,  and  two  boatmen,'who 
proved  that  the  vessel  was  at  anchor,  when  the  goods  were  removed 
from  her,  more  than  three  miles  off  Cape  Sierra  Leone. 

Judgment  was  pronounced  by  the  Deputy  Judge  on  the  17th  of 

August,  1865 ;    after  observing  that  the  question  of  the  goods 

unladen  from  the  Belus  while  out  of  the  jurisdiction  of  the  Colony 

was  the  real  issue,  and  that  it  was  incumbent  upon  the  Appellant, 

Bolet,  to  prove  that  the  goods  were  unladen  from  the  Belus  while 

out  of  the  jurisdiction,  that. is,  three  miles  from  the  Colony,  or 

three  miles  from  a  line  running  from  point  to  point,  decided   * 

that  the  goods,  being  liable  to  payment  of  duty,  were  unladen 

from  the  Bdus  while  at  anchor  within  the  Colony  before  due 

entry  of  such  goods,  and  also  before  any  warrant  or  sufferance  had 

been  granted  for  the  imlading  thereof,  contrary  to  the  Ordinances 

of  the  Colony  of  the  Slst  December,  1849,  sections  4,  11,  and  13 ; 

the  Order  in  Council  of  the  13th  February,  1849,  section  6 ;  the 

Ordinance  of  the  19th  July,  1854,  sections  2  and  8 ;  and  the  21st 

section  of  the  Order  in  Council  of  13th  February,  1849.    He  also 

held,  that  the  vessel  being  within  the  jurisdiction,  lighthouse  dues 

became  payable  under  the   1st  section  of  the  Ordinance,  9th 

August,  1850;  and  the  fact  that  the  acting  Collector  did   not 

demand  the  lighthouse  dues,  shewed  he  was  not  aware  of  the 

incorrectness  of  the  statements  made  by  Leconite  and  Barlatt,  but 

gave  credit  to  them.    His  Honour  farther  observed,  that  this  cir- 
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J.  0»       cumstance^  independent  of  others,  went  to  shew  that  the  acconnt 

1866        given  by  the  Seizor  of  conversations  between  himself,  Lecamie^ 

BoLKF       &nd  Barhity  contained  the  true  version  of  the  transaction  with  these 

Thb  QcMor.  P^^®8*    ^^®  Belm  having,  in  His  Honour's  opinion,  been  clearly 

proved  to  have  at  one  time  been  within  the  jurisdiction  of  the 

Colony,  and  the  lighthouse  dues  not  having  been  paid  for  her,  was, 
in  his  opinion,  another  ground  for  the  forfeiture  of  the  goods,  under 
the  2nd  section  of  the  Ordinance  of  the  19th  July,  1854,  whether 
the  vessel  was  or  was  not  within  the  jurisdiction  of  the  Colony  at 
the  time  the  goods  were  unladen  from  her.  The  Deputy  Judge 
considering,  therefore,  that  the  goods  which  were  unladen  and  un- 
shipped &om  the  Beliis  into  the  boats,  and  landed  at  the  wharf  at 
JFireelovmy  were  illegally  removed  from  her,  held  that  the  goods  and 
boats  were  forfeited  to  the  Crown,  and  condemned  the  Claimants  in 
the  costs  of  the  prosecution. 

The  Appellants  appealed  from  this  decree,  as  also  from  the  inter- 
locutory decree  of  the  26th  of  June,  1865. 

Mr.  Edmund  F.  Moore,  Mr.  Bainy,  and  Mr.  Pater,  for  the 
Appellants : — 

We  appeal  as  well  from  the  interlocutory  decree  of  the  26th  of 
June,  1865,  by  which  the  pleas  to  the  jurisdiction  of  the  Vice- 
Admiralty  Court,  as  then  constituted,  were  rejected  and  ordered  to 
be  struck  out ;  as  from  the  final  decree  condemning  the  goods  and 
boats.  Our  application  to  appeal  from  the  interlocutory  decree 
was  refused,  as  premature,  but  we  are  entitled  to  question  that 
decree  now,  since  it  has  been  held  in  this  Court  that  the  hearing 
of  a  cause  is  one  continuous  act :  Barry  v.  BiUUn  (1) ;  Bandley  v. 
Edwards  (2) ;  and  that  it  is  not  necessary  to  assert  an  appeal 
against  an  interlocutory  decree,  even  though  by  so  doing  the 
whole  question  involved  in  the  ultimate  appeal  might  have  been 
raised :  Cameron  v.  Eraser  (3) ;  The  Queen  v.  Belcher  (4) ;  WH- 
liams  V.  The  Bishop  of  Salisbwry  (5) ;  Jones  v.  Gough  (6).  The 
objection  taken  as  to  the  jurisdiction  of  the  Deputy  Judge  was 
well  founded,  Mr.  Nicd  having  no  jurisdiction.    His  appointment 

(1)  1  Moore's  P.  C.  Cases,  98.  (4)  6  Moore's  P.  C.  Cases,  471. 

(2)  4  Ibid.  407.  (5)  2  Ibid.  (N.S.)  376,  391. 

(3)  4  Ibid.  1.  (6)  3  Ibid.  (N.S.)  1. 
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^18  Deputy  Judge  was  invalid.  The  commission  to  Chief  Justice  J.  C 
Carr  appointing  him  Judge  of  the  Vice-Admiralty  Court,  in  1866 
pursuance  of  the  Letters-Patent,  dated  the  26th  of  May,  1859,  gave  bolbt 
him  power,  under  certain  circumstances,  to  depute  and  surrogate  a  ,j^  QtnEnr. 

deputy ;  that  power  he  exercised  in  the  appointment  of  Mr.  Bkelr       

ion,  upon  whose  death  he  might,  had  he  been  in  the  Colony,  have 

exercised  the  same  power  again,  by  making  a  fresh  appointment, 

but  being  absent  from  the  Colony,  and  the  office  of  Judge  of  the 

Vice-Admiralty  Court  vacant,  the  Statute,  26  &  27  Vict  c.  24,  s.  4, 

provides  that  the  acting  Chief  Justice  for  the  time  being' shall  be 

such  Judge ;  and  Mr.  Hugffins  being  the  then  acting  Chief  Justice, 

was,  under  that  Statute,  the  Judge  of  the  Vice-Admiralty  Court 

during  the  Chief  Justice's  absence.    He  had,  however,  no  power 

under  that  Statute  to  surrogate  or  depute  a  deputy.    The  Statute 

controlled  the  commission,  and  under  it  the  Chief  Justice  CarTf 

or  Mr.  Euffffins,  as  acting  Judge,  were  precluded  from  naming  a 

deputy.    Power  to  surrogate  a  Deputy  Judge  can  only  be  by  Act 

of  Parliament.    In  the  case  of  The  Queen  v.  Dulivich  College  (1), 

Lord  Campbell  says,  '^  the  Crown  cannot  enable  a  man  to  appoint 

Magistrates :"  Jewdson  v.  Dyson  supports  the  same  position  (2). 

The  commission  granted  by  Euggins  to  Nicol  was,  therefore,  uUra 

viresy  and  illegal.    Such  was  the  plea  to  the  jurisdiction,  which 

we  submit  was  well  founded,  and  ought  to  prevail. 

With  respect  to  the  principal  appeal,  we  contend  that  the 
decree  of  the  17th  of  August,  1865,  besides  being  pronounced  by 
a  Judge  without  jurisdiction,  was  unwarranted  by  the  circum- 
stances disclosed  in  the  evidence,  improperly  and  irregularly 
obtained,  and  bad  in  law.  The  seizure,  in  the  first  instance,  was 
illegal  and  unjustifiable;  the  burthen  of  proof  to  justify  the 
seizure  of  the  boats  and  goods  of  the  Appellant  was  on  the  Seizor, 
who  failed  to  establish  any  case  to  justify  such  an  extreme  act. 
But  the  proceedings  were  as  irregular  as  they  were  illegal ;  they 
were  not  properly  instituted.  The  Monition  ought  to  have  been 
extracted  by  Her  Majesty's  Advocate,  who  was  practising  in  the 
Colony :  Order  in  Council,  13th  of  February,  1849,  sec.  29 ;  Sierra 
Leone  Ordinances,  Vol.  ii.  p.  205.  A  similar  enactment  exists  in 
revenue  cases,  Statute  16  &  17  Vict.  c.  107,  which,  by  section  186, 
(1)  17  Q.  B.  (N.S.)  615.  (2)  9  M.  &  W.  586. 
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J.  C.       proTides  that  no  suit  shall  be  commenced  for  the  recovery  of  any 

1866       penalty  or  forfeiture  except  in  the  name  of  some  Officer  of  the  Cos- 

RoLBT       toms  or  Navy,  or  of  Her  Majesty's  Advocate  or  Attorney-Greneral 

The  Queen.  ^^^  *^®  place  where  such  suit  shall  be  commenced.   Now,  it  appears 

from  the  Monition  that  it  was  extracted  by  Douffan,  who  was  not 

an  Officer  of  the  Crown,  nor  does  it  upon  the  face  of  it  state  that 
it  was  extracted  at  the  instance  of  any  such  Officer ;  it  states  only 
.the  seizure  of  the  goods  by  Shaw,  the  acting  Collector  of  Customs. 
It  moreover  alleges  Bolet  to  be  the  owner  of  the  boats,  which^  being 
numbered,  were  well  known  to  Dougan,  as  well  as  every  one  con- 
nected with*  the  harbour,  must  belong  to  the  registered  boatmen^ 
whose  names  were  on  the  harbour-books.  They  ought,  therefore,  to 
have  been  separately  monished  and  served ;  again,  there  was  no 
proper  service  of  the  Monition ;  being  for  penalties,  by  the  Rules  of 
practice  framed  pursuant  to  the  Statute,  2  ife  3  Will.  4,  c.  51,  per- 
sonal service  was  absolutely  necessary  (Bulfs  and  Begulations 
of  the  Admiralty  Courts  Abroad,  §  27,  p.  20) :  Rocquard  v.  The 
Queen  (1).  These  rules  have  been  held  by  this  Tribunal  to  have 
the  same  force  and  efiect  as  the  Act  itself,  in  virtue  of  which  they 
were  framed :  The  Queen  v.  Jose  Alves  Diaa  (2).  Now,  these  rules 
require  that  if  the  Monition  contain  the  names  of  the  owners  or 
others  from  whom  penalties  are  sought  to  be  recovered,  it  must 
be  personally  served  on  the  parties ;  while  the  27th  section  of  the 
same  Bules  also  requires  that  where  the  Monition  specifies  the  names 
of  the  parties  cited,  it  must  be  personally  served  on  them.  Heiej 
the  service,  instead  of  being  on  Bolet,  was  on  LeconUe,  who  is  there 
stated  to  be  the  Attorney  for  Bolet,  which  he  never  was,  being  but 
his  managing  clerk  in  the  Colony ;  but  the  suit  being  a  penal  one, 
no  appearance  of  Lecomte  could  bind  Bolet,  even  if  Leeomte  had  been 
his  Attorney.  Even  consent  of  the  Defendant  cannot  give  juris- 
diction :  Laurence  v.  WUcock  (3) ;  Andrews  v.  Elliot  (4).  The  Moni- 
tion having  been  extracted  and  served  thus  irregularly,  the  claim 
was  brought  in,  according  to  the  usual  practice.  Such  claim  was 
on  behalf  of  Bolet  for  the  goods,  and  by  the  Boatmen  for  the  boats. 
The  claim  was  supported  by  affidavit,  nevertheless  the  Libel  filed 
on  behalf  of  the  Seizor  ignored  the  Boatmen,  whose  boats  had  been 

(1)  11  Moore's  P.  C.  Cases,  175.  (3)  11  Ad.  &  El.  941. 

(2)  6  Ibid.  107.  (4)  5  E.  &  B.  502. 
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seized  altogether^  and  proceeded  only  against  Roldy  claiming  J.  0. 
penalties  as  well  as  forfeiture  of  his  goods.  There  was  the  same  1866 
irregularity  in  the  Libel  as  in  the  Monition,  though  it  purported  to  kolbt 
be  on  behalf  of  the  Crown,  it  was  brought  in  by  Dougan  on  behalf  rp^  qukkn 

of  ShaWy  who  was  himself  but  a  substitute  for  the  Collector  of  Her       

Majesty's  Customs,  and  was  described  only  as  the  acting  Collector. 
Althongh  the  Appellants,  the  owners  of  the  boats,  put  in  a  claim, 
the  Libel  made  no  mention  of  these  parties,  yet  by  the  decree  the 
boats  are  forfeited,  and  the  owners  are  condemned  in  costs,  and  this 
in  a  case  of  penalties !    A  Libel  is  similar  to  a  declaration  at  Com- 
mon law,  and  no  judgment  could  be  given  against  any  party  not 
named  in  the  declaration.    The  Libel  pleaded  the  breach  of  the 
same  Orders  in  Council  and  Ordinances  as  were  set  out  in  the 
Monition,  which  was  objected  to,  as  insufficient  in  law  to  warrant 
the  Seizors'  prayer;  but  such  objection  was  overruled,  and  the 
Liibel  ordered  to  be*  admitted,  the  Deputy  Judge,  ex  mero  motu, 
ordering  it  to  be  reformed  by  striking  out  the  penalties  sued  for. 
This,  we  apprehend,  was  also  irregular,  and  beyond  his  authority. 

Then  upon  the  merits  we  contend  that,  upon  the  evidence  of  Pike 
and  Johnsony  the  BduB  was,  on  the  12th  and  13th  of  April,  1865, 
when  the  goods  were  unshipped  from  her  into  the  boats,  at  anchor 
more  than  three  miles  from  Cape  Sierra  Leone,  and,  therefore,  out  of 
the  jurisdiction  of  the  harbour  of  Sierra  Leone :  but  that^  even  if  she 
had  been  unladen  within  the  jurisdiction  of  the  Colony,  the  Appel- 
lants, not  being  the  owners  or  consignees  of  the  Belus,  and  ignorant 
of  the  Jhct,  could  not  be  held  liable  for  her  alleged  default,  the 
goods  having  been  reported  to  the  acting  Collector,  who  had 
granted  a  permit  for  landing  them,  and  subsequently  permitted 
entries  for  them  to  be  passed,  and  the  wharfage  paid  to  him,  and 
the  duties  on  the  goods  secured  by  the  usual  bond  to  the  Crown, 
before  any  portion  thereof  were  delivered  by  the  Customs  to  the 
owners.    Therefore,  even  if  the  BdiM  was  within  the  jurisdiction, 
the  Seizor  was  estopped  from  shewing  the  contrary.  It  was  proved, 
moreover,  that  there  was  no  fraud  or  attempted  fraud  in  describ- 
ing the  goods  as  consigned  to  a  place  without  the  harbour  of 
Sierra  Leone,  such  description  being  mere  matter  of  form,  and  not 
requisite.  No  advantage  could  accrue  to  the  Appellant,  Rdety  from 
such  a  statement.    With  regard  to  the  alleged  breach  of  the 
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J.  0.       Cofitoms'  laws,  we  contend  that  is  equally  untenable.    The  Moni- 

1866       tion,  the  Libel,  and  the  decree,  all  proceed  upon  an  alleged  breach 

BoLBT      o^  ^^^  Order  in  Council  and   Ordinances  which  are  severally 

Tot  Qdeto   pl®^^»  ^^^  relied  upon  in  the  judgment.    In  the  first  place,  the 

Order  in  Council  of  the  13th  of  February,  1849,  applies  only  to 

ships  in  the  Colony — that  is,  within  the  harbour,  which  we  proved 
the  Belus  never  was.  The  sections  relied  on  are  the  sixth  and 
the  twenty-first,  but  neither  are  applicable,  unless  the  goods  were 
liable  to  seizure,  which  we  deny.  As  far  as  they  require  a  permit 
and  entry  of  goods  landed  in  the  harbour,  those  provisions  were 
complied  with,  and  a  permit  granted  for  the  unlading  and  land* 
ing  of  the  goods  from  the  Belaa ;  but  the  fact  is,  the  parties  insti* 
gating  these  proceedings  wanted  to  obtain  penalties,  and  that,  was 
the  reason  they  laid  their  charge  under  that  Order  in  Council. 
The  abandonment  of  the  penalties  made  the  provisions  of  the 
Order  in  Council  inoperative,  even  if  we  had  come  within  their 
operation.  The  Ordinance  of  the  31st  of  December,  1849,  refers 
to,  and,  so  far  as  is  requisite,  enacts  the  same  penalties ;  buty  inde- 
pendent of  the  inapplicability  of  its  provisions  to  the  case,  the 
sections  relied  on — ^namely,  the  fourth,  eleventh,  and  thirteenth — 
have  been  repealed  by  the  Ordinances  of  the  16th  of  March,  1852, 
16th  of  January,  1856,  and  12th  of  July,  1863.  The  6th  section  of 
the  Order  in  Council  of  the  13th  of  February,  1849,  imposes  no 
penalty  for  anything  prohibited  by  it  to  be  done.  The  1st  section  of 
the  Ordinance  of  the  9th  of  August,  1850,  and  the  2nd  section  of  the 
Ordinance  of  the  19th  of  July,  1854,  have  no  bearing  on  the  case, 
being  no  longer  in  force.  There  was  no  breach  on  our  part  of  the 
Ordinance  of  the  19th  of  July,  1854,  or  of  that  of  the  9th  of  August, 
1850,  regarding  the  light-house  dues,  for  in  neither  case  were  any 
dues  claimed  or  demanded  which  were  not  paid ;  and,  even  if 
demanded,  they  were  not  payable  by  Bold;  the  Master  of  the 
vessel  alone  was  liable  for  those  dues.  There  is  no  such  penalty 
as  the  seizure  of  goods  and  boats  for  their  non-payment,  even  if 
evaded  or  resisted. 

The  Queens  Advocate  (Sir  B,  PhiUimore,  Q.C.)  and  Mr.  Hannen, 
for  the  Eespondents : — 

Two  preliminary  questions  have  been  argued  on  this  appeal, 
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the  first,  as  to  the  jurisdictioii  of  the  Vice-Admiralty  Judge,  and  the       J.  0. 
second,  as  to  thi9  regtdarity  of  the  process.  With  regard  to  the  first        1866 
point,  we  contend  that  the  exceptions  taken  in  the  Appellant's  plea      Bolw 
in  the  Court  below  to  the  jurisdiction  of  the  Deputy  Judge  were  fp^,  qotot 

not  tenable,  and  were  rightly  overruled  by  the  Court.    The  original       

commission  from  the  Crown  to  Mr.  Carr  gave  authority  to  hJTn 
to  depute  or  surrogate  one  or  more  deputy  or  deputies.    It  is 
admitted  that  he  rightly  exercised  that  power  in  the  appointment 
of  Mr.  Skdton  in  the  first  instance ;  but  it  is  urged  that  the  subse- 
quent appointment  of  Mr.  Nieol^  rendered  necessary  by  the  death 
of  Mr.  Skeltany  was  invalid,  because  made  by  the  acting  Chief 
Justice,  Mr.  Huffgine,  who,  as  such  acting  Chief  Justice,  was  at 
the  time  the  locum  tenens  of  the  Chief  Justice,  as  well  as  Judge 
of  the  Yioe-Admiralty  Court,  and  it  is  contended  that  Mr.  Huffffins 
himself  was,  by  virtue  of  the  Statute,  26  &  27  Vict.  c.  24,  s.  4,  the 
actual  Judge  of  the  Vice-Admiralty  Court,  and  had  no  power  to 
appoint  a  deputy.    But  the  fallacy  of  that  argument  Ues  in  the 
assumption  that  the  ofSce  was  vacant,  which  it  was  not,  Mr. 
Huggins  having,  by  the  commission  to  Mr.  Nieol,  executed  the 
power  incident  to  his  appointment  as  acting  Chief  Justice,  and 
delegated  his  authority  as  Judge  of  the  Vice- Admiralty  Couift  to 
Mr.  NicoL    That  Statute  contemplated  an  actual  vacancy  in  the 
office,  and  then,  there  being  no  Judge  of  tlie  Vice-Admiralty 
Court,  constitutes  the  Chief  Justice  such  Judge  pro  hoc  vice. 

Secondly,  as  regards  the  process  and  pleadings.  The  objection 
to  the  Monition  is  not  tenabla  That  instrument  is  in  the  usual 
form.  The  object  of  it  is  simply  to  bring  the  party  into  Court 
It  was' properly  extracted.  Dougan  being  a  Proctor  of  the  Court, 
and  ShaWy  on  whose  behalf  it  was  extracted,  being  the  Seizor,  and 
at  the  time  the  acting  Collector  of  Customs  in  the  Colony,  he  was, 
therefore,  an  Officer  of  the  Cro^n  properly  qualified  under  the 
Kules  and  Begulations  of  the  Vice- Admiralty  Courts,  to  institute 
the  suit :  Statute,  49  Geo.  3,  c.  107.  The  boats  having  been 
seized  for  breach  of  the  Customs  Ordinances  by  Bolety  being 
at  the  time  employed  on  his  behalf,  were  properly  described 
as  his,  and  as  no  separate  penalties  were  sought  against  the 
Boatmen,  there  was  no  necessity  to  monish  them  separately; 
and  although  Bolet  was  not  in  the  Colony,  he  was  answerable 
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J.  0.       for  the  acts  of  his  servant.    AUdmey-General  y.  Sidddn  (1).    IHie 

1866       chief  objection  urged,  however,  is  as  to  the  service  of  the  Moni- 

BoLET      tion,  it  being  insisted  that  the  rules  of   the    Vice-Admiralty 

The  Quedt.  Court,  where  penalties  are  sought,  require   personal   service  as 

indispensable.    This,  however,  cannot  be  maintained,  for  were  it 

the  inflexible  rule,  no  process  for  penalties  could  be  enforced  where 
the  owner  of  the  goods  seized  was  not  within  the  jurisdiction  of 
the  Court :  such  a  rule,  therefore,  would  defeat,  and,  in  fact,  in 
many  cases  repeal,  the  Ordinance ;  but  we  need  not  rely  on  that 
ground  of  defence,  for  the  appearance  and  claim  by  Leconte  on 
behalf  of  Bold  was  a  waiver  of  all  such  objections,  even  if  they 
could  have  been  taken.     The  objection  to  the, frame  of  the  Libel 
is  equally  unsustainable.     It  was  no  defect  that  the  Boatmen  were 
not  libelled :  no  penalties  were  sought  against  them,  and  if  no 
breach  of  the  Ordinances  was  proved,  and  the  goods  w^re  wrongly 
seized,  the   boats  would    have   been  restored  with   the  gooAs, 
Moreover,  it  does  not  appear  that  these  objections  were  taken  in 
the  Court  bebw. 

Then  the  question  finally  resolves  itself  into  one  of  evidence,  and 
we  submit  there  was  amply  sufficient  to  justify  the  seizure.  The  tem- 
porary permit  was  obtained  on  a  false  representation.  It  was  that 
misstatement  that  led  to  the  allowance  of  the  subsequent  remoyal 
of  the  goods.  The  evidence  of  Pihsy  the  Harbour  blaster,  as  to 
the  position  of  the  BeluB  was  decisive,  and  was  confirmed  by  Hanson. 
The  Boatmen  would,  of  course,  consider  the  vessel  beyond  the  jtiris- 
diction,  for  their  boats  had  been  seized.  We  insist  that,  upon  a  iair 
examination  of  the  evidence,  there  was  amply  sufficient  to  justify 
the  seizure.  It  is  not  necessary  that  there  should  be  mala  fides 
to  subject  to  forfeiture,  because  an  irregular  importation  made  under 
ignorance  or  error  works  a  forfeiture :  The  Adaim  (^).  The  onvs 
of  proving  that  the  Belus  had  not  violated  the  Custom  Ordinances 
lay  upon  the  Claimants:  Order  in  Council,  13th  February,  1849; 
sec.  30;  Sierra  Leone  Ordinances,  Vol.  ii.  p.  206 ;  The  Beaver  (3). 
They  had  misrepresented  the  ship's  destination,  and  that  was  suffi- 
cient of  itself  to  justify  the  seizure :  The  Vixen  (4);  The  Retcard  (5); 

(1)  1  Cr.  &  Jer.  22C.  (3)  1  Dods.  152. 

(2)  1  Edw.  298.  (4)  Ibd.  151. 

(5)  2  Dods.  270. 
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Beff  V.  Ihan  (1) ;  and  to  throw  the  ornts  of  proof  of  exemption  from       J.  0. 
the  dues  on  the  Appellants.  1866 

BOLET 

The   consideration  of  the  ease  was  reserved.    Judgment  was  xhbq\j«en. 
now  (4th  August,  1866)  pronounced  by  

The  liORD  Justice  Turner: — 

After  stating  the  nature  of  the  appeal,  his  Lordship  proceeded : 
— ^The  Appellant,  Victor  Bdlet,  is  a  Frenchman,  residing  in  France^ 
and  he  has  a  mercantile  establishment  at  Preetovm  in  the  Colony, 
where  he  carries  on  business  through  an  agent,  Honore  Leconie, 
under  the  title  of  MaJfilatre  dk  Co.    The  goods  in  question  were 
sent  by  him  from  France  to  his  mercantile  estabb'shment  at  Free- 
town  on  board  a  brig  called  the  Bdus,  which  was  consigned  to 
some  Merchants  at  Fouricaria,  near  MeHicourie,  a  place  which  lies 
to  the  southward  of  Sierra  Leone,  and  about  one  hundred  miles 
distant  from  it.     On  the  11th  of  April,  1864,  the  BeliM,  in  the 
course  of  her  voyage  to  MeHicourie^  came  to  anchor  oflf  Sierra 
Leone,  and  her  Captain  communicated  to  Leconte  that  she  had 
goods  on  board  for  Mdjilatre  dt  Co.,  and  that  she  was  anchored 
out  of  the  jurisdiction  of  the  Colony.     Leconie  thereupon  directed 
boats  to  be  sent  out  to  bring  in  the  goods.    Four  boats  were 
accordingly  dispatched  to  the  Belus  for  that  purpose  early  in  the 
morning  of  the  12th  of  April.    These  boats  had  not  returned  from 
the  Belus  when  the  Custom  House  was  about  to  close  on  the  even- 
ing of  that  day.    AppUcation  was  in  consequence  made,  in  the 
first  instance  by  BarlcM,  a  clerk  of  MaJJUaire  &  Co.,  and  sub- 
sequently by  him  and  Leconte  to  Shaw,  the  acting  Collector,  to 
allow  the  goods  when  they  arrived  to  be  placed  in  the  Custom 
House  shed  for  the  night    Shaw  appears  at  first  to  have  refused, 
but  afterwards  to  have  acceded  to  the  application.     He  gave  a 
pennit  for  the  goods  to  be  received  in  the  shed,  and  in  the  course 
of  the  evening  they  were  landed  and  stored  accordingly.     On  the 
following  morning,  the  13th  of  April,  BarJaU  went  to  the  Custom 
House  anil  made  a  report  inwards  of  the  boats  and  the  goods. 
T^his  report  described,  the  boat  as  a  British  boat  of  Sierra  Leone, 
of  which  Daniel  Coker  was  master  for  this  present  voyage  from 

(I)  12  M.  &  W.  39. 
Vol.  I.  3  S 
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J.O.       MeHieaurie.    It  set  forth  the  particulars  of  the  gaodii^aud  pur^ 

1866       ported  that  the  entry  was  a  jxist  report  of  the  lUMne  and  particnli^fH 

A^][^      of  the  ship,  and  contained  a  true  account  of  her  lading ;  aud  fv- 

The  Queen   *^^^  stated  that  bulk  had  not  been  broke,  nor  any  goods  delivered 

—       out  of  the  ship,  since  her  loading  in  Mellicourie.    The  report  was 

signed  by  Coker,  who  was  Master  of  one  of  the  boats  which  had 

been  sent  out  for  the  goods,  and  was  declared  by  him  in  the  pre* 

sence  of  Shaw,  by  whom  it  was  also  signed. 

BarlaU  at  the  same  time  made  two  entries  inwards  of  the  goods, 
some  of  them  being  for  consumption  in  the  Colony,  and  otheiB  for 
exportation,  and  requiring  a  separate  entry.  Each  of  these  entries 
purported  to  be  "  an  account  of  merchandize  imported  by  MalJUa- 
ire  it  Co.y  in  a  British  boat  from  MeUicourie'*  These  entries  were 
also  declared  before  Shaw.  The  whar&ge  dues  were  paid,  and  the 
usual  bonds  given  for  payment  of  the  duties.  Some  of  the  goods 
intended  for  sale  in  the  Colony  were  then  removed  from  the 
Custom  House  shed  to  the  store  of  MalJUairedk  Co.  On  the  morn- 
ing of  the  same  13th  of  April,  the  boats  had  again  been  dispatched 
to  the  Bdtis,  for  the  purpose  of  bringing  in  some  more  of  the 
goods ;  and  these  goods  were  brought  in,  as  to  some  of  thenii  in 
the  evening,  and  as  to  the  rest,  in  the  night  of  the  13th  of  April 
They  were  landed  at  the  Custom  House,  and  stored  in  the  Gcovern- 
ment  sheds.  In  the  meantime  Shaw  had  taken  steps  for  ascertain- 
ing whether  the  Bdiia  was  or  was  not  within  the  jurisdiction  of 
the  Colony,  which  appears  to  extend  three  miles  seaward  from  the 
Cape  of  Sierra  Leone.  On  the  morning  of  the  13th  of  April  he 
sent  out  Hamon,  the  Landing  Surveyor  at  the  Custom  House,  to  the 
Bdiis,  and  other  vessels  which  were  lying  off  the  Cape,  and  Hanson 
went  on  board  the  Bd%L$.  He  returned  in  the  aftqmoon,  and 
reported  that  he  thought  that  the  vessel  was  within  the  juris- 
diction. 

Pike,  the  Harbour  Master,  was  then  sent  out,  but  he  did  wt 
reach  the  vessel  that  night.  He  went  out,  however,  again  to  the 
vessel  on  the  morning  of  the  14th  of  April,  and  then  took  her 
bearings,  and  found  her  to  be  within  the  jurisdiction.  On  thi^ 
same  morning  of  the  14th  of  April,  the  goods  which  remained  in 
the  Custom  House  sheds,  and  two  of  the  boats  which  had  been 
employed  in  bringing  them  in,  were  seized  by  Shaw.    Two  or 
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three  days  after  the  BeiiUre  had  been  made,  the  Bdus  left  the        J.  0. 

Oolony,  and  on  the  9th  of  May  following,  a  Monition  was  issued       -igee 

calling  upon  the  Appell&nts  to  shew  cause  why  the  goods  and      r^J^ 

boats  should  not  be  condemned.     On  the  23rd  of  May,  1865,  the  ^     ^ 

•^  The  Qi'EKN. 

Appellants  brought  in  a  claim  for  the  goods  and  boats.  

The  Libel  in  the  cause  was  filed  on  the  1st  of  June,  1865,  and  on 
the  23rd  of  June  following  the  Appellants  filed  their  Plea  or 
responsive  allegation.  Witnesses  were  then  examined,  both  on 
the  part  of  the  Seizor  and  of  the  Claimants ;  and  upon  the  hearing 
of  the  cause  on  the  17th  of  August,  1865,  a  decree  was  made  by 
the  Deputy  Judge  of  the  Court  rejecting  the  claim,  holding  the 
libel  to  be  sufficiently  proved,  and  condemning  the  goods  and 
boats.    It  is  from  this  decree  the  appeal  before  us  is  brought. 

Upon  the  opening  of  the  appeal  a  great  number  of  points  were 
insisted  upon  on  the  part  of  the  Appellants  having  reference  to 
the  competency  and  regularity  of  the  proceedings  in  the  cause, 
and  to  the  validity  of  the  appointment  of  the  Deputy  Judge,  and 
his  power  and  authority  to  deal  with  the  cause ;  but  in  the  view 
which  we  have  taken  of  the  case  it  is  not  necessary  for  us  to  give 
any  opinion  upon  these  points.  In  order,  however,  to  avoid  any 
possible  question  in  other  cases,  we  think  it  right  to  say  that  we 
have  no  doubt  whatever  that  the  Deputy  Judge  was  duly  ap- 
pointed, and  had  full  power  to  adjudicate  upon  the  questions  in 
the  cause.  With  this  exception  we  lay  these  preliminary  points 
out  of  consideration. 

The  real  question  in  this  case  seems  to  us  to  be  whether  these 
goods  and  boats  were  liable  to  seizure  and  condemnation  upon 
any  of  the  following  grounds :  either,  first,  that  the  goods,  being 
liable  to  the  payment  of  duty,  were  unshipped  from  the  Bdus,  at 
anchor  within  the  Colony,  before  due  entry  had  been  made  of  the 
goods,  and  before  any  warrant  or  sufferance  had  been  granted  for 
the  unloading  thereof ;  or  secondly,  because  the  goods,  being  subject 
to  the  payment  of  duty,  they  were  unladen  from  the  Belus,  at 
anchor,  as  aforesaid,  at  a  place  other  than  the  Port  of  Freetown ; 
or  thirdly,  because  the  goods,  being  liable  to  the  payment  of 
duties,  were  unshipped  from  the  Belua  while  in  the  Colony, 
customs  and  other  duties  not  being  first  paid  or  secured.  These 
are  points  which  appear  to  as  to  arise  upon  the  Ordinances  and 
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J.  c.  the  Order  in  Council  referred  to  in  the  libel,  and  which  were  con- 

1866  sidered  by  the  Deputy  Judge  to  be  the  real  points  in  the  case, 

^^J]^  and  they  are  the  points  which  were  mainly,  if  not  solely,  relied 

I'  upon  on  the  part  of  the  Bespondents  in  the  course  of  the  argument 

JL HE  ^USEflt 

before  us. 

We  proceed,  therefore,  to  consider  these  points.  It  is  to  be 
observed,  in  the  first  place,  that  the  third  ground  of  seiartire  above 
referred  to  rests  upon  the  non-payment  not  only  of  the  Chustoms* 
duties  but  of  other  duties  also ;  but  the  seizure  in  this  case  clearly 
proceeded  upon  the  non-payment  of  Customs*  duties  only ;  and 
upon  examining  the  Ordinances  and  Order  in  Council  we  do  not 
find  that  any  forfeiture  could  arise  upon  the  non-payment  of  other 
duties.  The  case,  therefore,  must  depend  upon  the  goods  having 
been  unshipped,  as  they  undoubtedly  were,  before  the  payment  of 
the  Customs'  duties.  In  considering  this  question,  it  is  not,  in  our 
opinion,  necessary  to  enter  into  the  details  of  the  Ordinances  and 
Order  in  Council.  It  is  sufficient  to  say  that,  in  our  opinion,  if 
the  Belus  was  within  the  jurisdiction  of  the  Colony  when  the 
goods  were  unshipped,  the  goods  and  boats  were  liable  to  seizure 
and  condemnation,  but  that  they  were  not  so  liable  if  the  Bdu» 
was  not  within  the  jurisdiction  of  the  Colony  when  the  goods  were 
unshipped. 

The  material  question,  therefore,  which  we  have  to  consider  is 
a  mere  question  of  fact,  whether  the  BeluB  was  within  the  Colony 
when  the  goods  were  unshipped.  We  have  carefully  examined  the 
evidence  upon  this  question,  and  considered  the  collateral  fecte 
bearing  upon  it,  and  the  conclusion  at  which  we  have  arrived  is 
that  the  Belus  was  not  in  fact  within  the  jurisdiction  of  the 
Colony  when  the  goods  were  unshipped.  First,  as  to  the  testimony 
of  the  witnesses.  Upon  the  witnesses  on  the  part  of  the  Seizor 
being  first  examined,  not  one  of  them  ventures  to  swear  that  on 
the  12th  and  18th,  w^hen  the  goods  were  unshipped,  this  vesflcl 
was  not  beyond  the  three  miles  which  form  the  limit  of  the  juris* 
diction  of  the  Colony.  The  only  witnesses  who  speak  directly  to 
this  point  are  Hanson  and  Johnson,  and  each  of  them,  upon  cross- 
examination,  declines  to  swear  that  the  vessel  was  within  the  three 
miles  on  either  of  those  days.  The  evidence  of  Pike,  the  Harbour 
Master,  however,  goes  to  shew  that  the  vessel  was  within  the  three 


VOL.  I.]  CASES  IN  THE  PRIVY  COUNCIL.  217 

miles  on  the  14th,  and  that  she  was  then  in  the  same  position  as  J*  C. 
she  had  been  on  the  two  previous  days,  but  on  cross-examination  1866 
he  admits  that  the  fact  of  the  vessel  having  been  in  the  same  r^^ 
position  on  the  14th  as  on  the  12th  and  13th,  was  no  more  than  rp^^  ^ 

supposition  on  his  part,  and  it  is  most  remarkable  that  Hanson,       

who  was  on  board  the  vessel  both  on  the  13th  and  14th,  and 
must  therefore  have  known  whether  she  had  changed  her  posi- 
tion or  not,  is  upon  his  first  examination  wholly  silent  upon  that 
point 

There  can  be  no  doubt,  therefore,  that  this  evidence  was  insuffi- 
cient to  support  the  Seizor's  case,  but  it  was  insisted  on  his  part 
that  the  onus  prdbandi  rested  upon  the  Appellants,  and  that  it  was 
upon  them  to  shew  that  the  vessel  was  not  within  the  jurisdiction 
of  the  Colony  when  the  goods  were  unshipped,  and  this  argument 
on  his  part  appears  to  us  to  be  well  founded.  We  must  consider, 
therefore,  the  evidence  on  the  part  of  the  Appellants  upon  this 
point,  and  we  think  it  quite  sufficient  to  establish  their  casa  The 
testimony  of  the  Boatmen,  no  less  than  five  in  number,  clearly 
shews  that  the  vessel  was  beyond  the  three  miles  when  the  goods 
were  unshipped,  and  we  find  nothing  to  displace  this  evidence,  for 
the  rebutting  evidence  on  the  part  of  the  Seizor  is,  as  it  seems  to 
us,  quite  insufficient  for  the  purpose.  It  goes  no  further  than 
this :  that  Hanson,  on  his  further  examination,  says  he  has  every 
reason  to  believe  that  the  vessel  was  in  the  same  position  on  the 
13th  and  the  14th,  but  he  assigns  no  grounds  for  this  belief. 
Taking  the  case,  therefore,  to  rest  on  the  testimony  of  the  wit- 
nesses, we  think  that  there  was  no  sufficient  case  to  warrant  the 
sentence  condemning  these  goods  and  boats. 

Then,  how  does  the  case  stand  upon  the  collateral  facts.  They 
seem  to  us  to  be  strongly  in  favour  of  the  Appellant  s  case.  It  is 
clear  from  the  evidence  that  the  goods  in  question  might  have 
been  sent  on  to  Mdlieourie,  and  thence  imported  into  Sierra  Leone 
on  payment  of  duties,  and  we  cannot  but  think  it  in  the  highest 
degree  improbable  that  LeeonUe  should  have  ventured  to  incur  the 
risk  of  seizure  for  the  mere  purpose  of  saving  the  expense  of 
bringing  back  the  goods  from  Mdlieourie,  which,  so  far  as  we  can 
see,  was  the  only  benefit  he  could  gain  by  unshipping  the  goods  at 
Sierra  Leone.    Again,  notwithstanding  what  is  said  by  SJuiw,  we 
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J.  0;       consider  it  to  be  sufficiently  proved  that  it  was  customary  to  admit 

1866       the  importation  of  goods  from  vessels  outside  upon  the  payment  of 

BoLKT      duties,  and  it  is  admitted  by  Shaw  that  he  saw  the  vessels  outside 

The  Qveeh.  ^^  *^®  12th.    It  is  surely  most  impfobable  that  he  should  have 

granted  the  permit  on  the  evening  of  that  day>  should   have 

received  the  report  and  entries  on  the  following  morning,  and 
should  even  have  allowed  some  of  the  goods  to  have  been  removed 
from  the  Custom  House  sheds  on  that  morning,  if  he  had  then 
believed  the  vessel  to  be  within  the  jurisdiction.  Such  conduct 
on  his  part  goes  far  to  shew  that  he  did  not  then  entertain  any 
such  belief,  whatever  he  may  have  thought  afterwards. 

The  excuse  which  is  made  for  this  course  of  conduct  on  his  part 
is,  that  he  was  told  that  the  goods  came  from  MeUicaurie  ;  but  it 
is  clear  from  the  evidence  that  it  was  the  custom  to  insert  MdUr 
cowrie  and  other  places  in  the  entries  at  the  Custom  House  when 
the  goods  came  from  vessels  outside ;  and  we  cannot  readily  believe 
Shaw  to  have  been  ignorant  of  this  practice,  to  say  nothing  of 
there  being  two  witnesses  (Barlati  and  Macrae),  who  distinctly 
state  that  they  told  him  that  the  goods  were  coming  from  the 
outside.  There  are  also  these  further  facts  in  favour  of  the  Appel- 
lants' case ;  that  the  character  of  the  boats  was  of  itself  almost,  if 
not  fully,  sufficient  to  shew  that  the  goods  had  not  come  from 
MeOicaurie ;  that  no  Custom  House  officer  was  put  on  board  the 
Belvs  on  the  18th,  which,  as  we  apprehend,  would  have  been  the 
ordinary,  if  not  the  necessary  course,  had  she  been  within  the 
jurisdiction;  and  that  the  Monition  was  not  issued  till  so  long 
a  time  after  the  Belua  had  left  the  Colony,  and  the  Appellants  had 
lost  the  benefit  of  testimony  which  they  might  otherwise  have 
been  able  to  adduce. 

We  think  it  right  to  add  that  we  desire  to  give  no  encourage- 
ment to  the  practice  of  importing  goods  from  vesseld  outside,  and 
thus  evading  payment  of  duties  which  would  otherwise  be  payable; 
and  that  where  such  a  course  is  pursued,  the  parties  adopting  it 
must  expect  to  be  strictly  dealt  with ;  but  looking  to  the  evidence, 
and  to  the  conduct  of  the  Custom  House  officers  in  this  case,  we 
are  satisfied  that  this  vessel  was  not  within  the  jurisdiction  of  the 
Colony  when  the  goods  were  unshipped ;  and  we  shall  therefore 
humbly  recommend  Her  Majesty  to  reverse  this  sentence,  with 
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^eoflts  in  the  Court  below  and  of  the  appeal,  and  to  condemn  tne  J.  C. 

Itespondent,  Shaw,  in  damages  and  costs.  ISWJ 

KOLET 

Solicitors  for  the  Appellants :  Hampton  dt  Bur  gin.  «. 

Proctor  for  the   Kespondents:    JP.  E.  DykCf  Her    Majesty's  "_|;f^- 
ProcuratoivGreneral. 
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JEAN  MAEIE  GLOAHEC Respondent,  june  iZTg.  23, 


TUE  "  MARIE  JOSEPH." 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

^tH  af  ladinff — Fraudulent  possession  of— Transfer  for  value  without  notice  of 
fraud — Goods — Vendor — Stoppage  in  trantitu, 

A  Bill  of  lading  for  the  delivery  of  goods  to  order  and  assigns,  is  a  nego- 
tiable instnunent^  which  by  indorsement  and  dellTcry  passes  the  property  in 
the  goods  to  the  indorsee,  subject  only  to  the  right  of  the  unpaid  vendor  to 
stop  them  in  transitu. 

The  indorsee  may  deprive  the  vendor  of  this  right  by  indorsing  the  Bill  of 
Uding  for  valnablo  consideration,  although  the  goods  arc  not  paid  for ;  even  if 
Bills  have  been  given  ^vhich  are  certain  to  be  dishonoured,  provided  the 
indorsee  for  value  has  acted  hondfide  and  without  notice. 

A  firm  (M.  <fe  7).)  in  France^  sold,  through  their  agent  in  Enrjland^ 
to  ;S.  <fe  r.  a  lot  of  linseed  cake,  imyable  by  Bill  at  three  months'  date, 
and  shipped  the  same.  A  Bill  of  lading,  signed  by  the  Master  and 
indorsed  by  M.  &  /).,  was  delivered  to  8.  A  T,  in  exchange  for  their 
acceptance  at  three  months*  date.  Afterwards  the  Bill  of  lading  was  re- 
delivered to  M.  &  D.^s  agent  to  hold  as  security  against  the  acceptance. 
T.,  a  member  of  the  firm  of  *S.  A  T,,  subsequently  obtained  the  Bill  of  lading 
from  M,  if  D.'s  agent,  by  a  fraudulent  misrepiMentation,  and  indorsed  and 
delivered  it  to  P.  &  Co.  for  value,  without  notice  of  the  fraud.  Before  the 
goods  arrived  in  England^  S.  cfc  T,  became  insolvent.  Upon  appeal,  Held  by 
the  Judicial  Committee  (reversing  the  judgment  of  the  Court  of  Admiralty) : — 

*  This  appeal  was  twice  argued.  Present  on  the  first  hearing,  the  loth  and 
16th  of  June,  1866 : — The  Lord  Justice  Knight  Bruce,  The  Lord  Justice 
■  Turner,  and  Sir  Edward  Vauohan  Williams. 

Present  on  the  second  hearing,  the  23rd  of  June,  1866,  Lord  Chblmsford  (subse- 
quently Lord  Chancellor)  : — The  Lord  Jubtiob  Kkioht  Bruce,  The  Lord 
Justice  Turner,  Sir  John  Taylor  Coleridge,  and  Sir  Edward  Vauohan 
^VnxiAMs. 

Vol*  L  8  T 
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J.  OL  First,  that  the  firm  of  S.  &  T,  acquired  no  new  title  to  the  goods  by  the 

1866  fraud  of  T.,  as  it  merely  invested  them  with  the  temporary  power  of  trans- 

^^y^  ferring  their  property  in  the  goods ;  and 

P*^*"  Secondly,  that  the  right  of  JIf.  &  2>.,  the  vendors,  to  stop  in  irantUu  was 

Gloahec.  o^^®>  ^  ^^®  transfer  to  P.  &  Co.  was  bond  fide^  and  for  a  valuable  oonsideratioD, 

—  in  ignorance  of  T,*s  fraud. 

The  **  Marie  ^^  ownership  which  was  at  the  time  perfect  in  law,  though  voidable  as  io- 

'  part,  namely,  the  possession,  cannot  in  principle  be  treated  differently  from 

an  ownership  voidable  as  to  the  whole,  but  is  in  the  interim  protected  by  the 
interposition  c^a  lend  fide  purchaser  for  valuable  consideration. 

In  this  appeal  the  suit  was  instituted  by  the  Appellants,  th& 
assignees  of  a  Bill  of  lading  of  a  cargo  of  linseed  meal,  against 
the  ship,  Marie  Josephy  and  also  against  the  Bespondent,  the- 
Master  and  owner  of  that  vessel. 

The  fiacts  were  these : — 

« 

Messrs.  Maxwell  &  Dreossi,  of  Bordeaux,  in  France^  Merc^ants^ 
by  Sterieker,  their  agent  at  HvU,  in  the  month  of  February,  1864^ 
agreed  with  Messrs.  Scarborough  it  Tadman,  of  Kingston^fo^ 
HuU,  for  the  sale  to  them  of  sixty  tons  of  linseed  cake,  Sear- 
lorough  <&  Tadman  to  pay  for  the  same  by  their  acceptance  at 
three  months'  date.  The  cake  was  shipped  on  board  the  Marie 
Josephy  at  Bordeaux,  on  the  11th  of  February,  1864,  by  Maxwdl  & 
Dream  ;  and  a  Bill  of  lading,  promising  to  deliver  the  same  at 
HvU  unto  order  of  Maxwell  &  Dreossi,  or  to  assigns,  he  or  they 
paying  freight  for  the  same,  was  signed  by  the  Bespondent,  aud 
given  by  him  to  Maxwell  &  Dreossi.  The  Bill  of  lading  was  in- 
dorsed by  Maxwell  &  Dreossi,  and  a  Bill  of  Exchange  for  the 
purchase-money  was  drawn  by  them  on  Scarborough  dt  Tadman, 
and  Maxwell  &  Dreossi  forwarded  such  Bill  of  lading  and  Bill  of 
Exchange  to  Stericker. 

On  the  16th  of  February,  1864,  StericJcer,  as  agent  of  Messrs. 
Maxwell  &  Dreossi,  took  the  Bill  of  Exchange,  together  with  the 
Bill  of  lading  and  Policy  of  Insurance  of  the  linseed  cake,  t<> 
the  office  of  Scarborough  &  Tadman  at  MvU,  and  the  Bill  of  Ex- 
change was  then  accepted  by  Scarborough,  on  behaK  of  his  finUr 
and  handed  by  him  to  Stericker  in  payment  for  the  linseed  cake, 
and  Stericker  thereupon  delivered  the  Bill  of  lading,  indorsed  by 
•Messrs.  Maxwell  &  Dreossi,  and  the  Policy  of  Insurance  to  Scar- 
borough. 
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After  this  had  been  done,  it  appeared  that  a  conversation  took        J.  0. 
place  between  Stericker  and  Scarborough  respecting  the  affairs  of  a        1866 
Mr.  Moore  with  whom  the  firm  of  Scarborough  &  Tadman  had  deal-      pbabb 
ings,  and  whose  affairs  were  considered  to  be  in  a  donbtful  position,    q^^^, 
and  the  result  of  that  conversation  was  liiat  Stericker  requested        - — 
Scarborough  to  let  him  (SiericJcer)  have  the  the  Bill  of  lading,     jo«eph." 
which  Scarborough  did,  and  the  following  memorandum  was  given 
and  signed  by  Stericker  for  the  same :— "  EuU,  16th  February,  1864. 
Memorandum  thai  I  have  received  of  Messrs  Scarborough  &  Tad- 
man,  of  JSvUy  a  Bill  of  lading  and  Policy  of  Insurance  for  about 
sixty  tons  linseed  cake,  shipped  ex  Marie  Joseph,  dated  at  Bordeaux 
the  11th  of  February,  1864,  and  which  I  hold  as  security  against 
their  acceptance  of  Messrs.  Maxuwtt  <&  DreossCs  draft  for  427Z.  Is.  4d., 
due  on  the  14th  of  May,  1864,  until  the  cakes  are  sold,  or  the 
vessel  arrives." 

On  the  18th  of  February,  1864,  Tadman  went  to  Stericker  and. 
stated  to  him  that  his  firm  had  sold  the  linseed  cake  to  a  Mr.  Croys- 
dale,  who  would  accept  a  Bill  of  Exchange  against  the  Bill  of 
lading  which  Tadman  asked  for,  and  which  Stericker  handed  to 
him.  The  representation  made  by  Tadman  was  untrue,  as  his 
firm  had  not  sold  the  linseed  cake  at  the  time  when  the  Bill  of 
lading  was  so  returned  to  him.  On  the  same  day  that  Tadman. 
obtained  the  Bill  of  lading,  but  subsequently  thereto,  the  Appel- 
lants, who  were  Bankers  at  MuU,  to  whom  Scarborough  <&  Tadman 
were  largely  indebted,  applied  to  them  to  reduce  their  debt. 

Tadman  then  offered  the  Appellants,  as  security  for  their  debt, 
the  Bill  of  lading  of  the  linseed  cake,  the  Policy  of  Insurance 
effected  thereon,  and  some  warrants  for  some  sacks  of  rib  grass. 
The  Appellant,  Pease,  on  behalf  of  his  firm,  accepted  the  same, 
and  Tadman  then,  on  behalf  of  his  firm,  indorsed  the  Bill  of 
lading  to  them,  and  delivered  such  Bill  of  lading,  and  also  war- 
rants for  some  sacks  of  rib  grass,  as  security  for  advances  then 
made,  or  which  might  thereafter  be  made,  by  the  Appellants  to 
Scarborough  dk  Tadman,  with  power  to  sell  the  linseed  cake. 

Scarborough  £  Tadman  were  at  this  time  indebted  to  the 
Appellants  in  an  amount  exceeding  the  value  of  the  linseed  cake, 
but  the  Appellants  were  not  aware  that  Scarborough  &  Tadman 
were  then  in  insolvent  circumstances.    The  Appellants,  who  had 

3  T2 
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J.  C.  no  notice  or  knowledge  of  the  Bill  of  lading  having  heen  handed  to 
1866  Stericker,  nor  of  the  means  by  which  it  had  been  obtained  back 
^^2      from  him,  retained  possession  of  the  Bill  of  lading,  and  advanced 

^   ^-         further  moneys  to  Messrs.  Scarborough  &  Tadman.     On  the  4th 

Gloaiiec.  ^  ^ 

of  March,  Moore  stopped  payment,  and  on  the  7th  of  that  month 

J06RPH/*  Scarborough  <&  Tadman  also  stopped  payment.  The  Bill  of 
Exchange  for  the  price  of  the  linseed  cake  was  in  circulation  at 
this  time,  but  in  consequence  of  the  stoppage  of  Scarborough  A 
Tadman  it  was  not  pcud. 

On  the  5th  of  April  following,  the  Marie  Joseph  arrived  at  SuU, 
with  the  linseed  cake  on  board.  The  Appellants  claimed  delivery 
of  the  linseed  cake  from  the  Master  of  the  MaHe  Josephy  and 
StericJcer,  who  had  in  the  interim  received  from  Maxwell  db  Dreom  a 
Bill  of  lading  indorsed  to  himself,  claimed  on  their  behalf  the  right 
to  stop  the  same  in  transitu.  Ultimately  the  linseed  cake  was 
delivered  by  the  Master  of  the  Marie  Joseph  to  Stericher. 

The  Appellants  then  instituted  this  suit  against  the  Marie 
Joseph,  her  tackle,  apparel,  and  furniture,  and  the  Bespondent^  her 
Master  and  owner,  under  the  provisions  of  the  24  Vict.  c.  10,  s.  6, 
for  the  recovery  of  damages  in  respect  of  the  breaches  of  duty  and 
of  contract  on  the  part  of  the  Bespondent  in  not  having  delivered 
the  linseed  cake  to  them. 

The  case  was  heard  on  the  1st  and  2nd  of  August^  1864,  and 
on  the  10th  of  November,  1864,  the  learned  Judge,  the  Right 
Hon.  Dr.  Lushington^  pronounced  against  the  claim  of  the 
Appellants,  on  the  ground  that  the  Bill  of  lading  having  been 
obtained  back  from  Stericker  by  Tadman,  upon  false  representa- 
tions and  by  fraud,  it  was  negotiated  without  Stericker's  consent, 
or  the  consent  of  the  vendors  of  the  linseed  cake,  and  contrary  to 
the  understanding  between  Scarborough  and  Stericker;  and  that  the 
fraudulent  conduct  of  Tadman  invalidated  the  indorsement  of  the 
Bill  of  lading  to  the  Appellants,  though  they  became  holders  for 
valuable  consideration,  in  ignorance  of  the  fraudulent  act  of  Tad- 
num.  The  learned  Judge,  in  support  of  this  view,  referred  to  the 
observation  of  Lord  Campbell  in  Ourney  v.  Behrend  (1),  that  it  is 
not  enough  that  the  Plaintiffs  shew  they  became  bond  fide  holders 
of  the  indorsed  Bill  of  lading  for  valuable  consideration. 

(1)  8  EL  &  B.  G33. 
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Mr.  Mdlish,  Q.C.,  and  Mr.  E.  G.  Clarkson,  for  the  Appellants:—        J.  C. 

There  being  no  dispute  as  to  the  facts,  the  question  is  narrowed  ,Jf^ 
to  a  single  point  of  law,  whether  Maxwell  <&  Co.,  the  shippers,  ^*^« 
had,  under  the  circumstances,  a  right  to  stop  in  transitu  the  goods  Uloahbc. 
shipped  by  them  to  Scarborough  &  Tadman.  The  Court  below  Thb"^^rib 
was  mistaken  in  thinking  that  this  case  was  governed  by  Qurney  JQ«^"-" 
V.  Behrend  (1).  The  facts  are  essentially  different.  There  it  was  laid 
down  by  Lord  Campbdl  that,  prima  facie,  the  Defendants  had  a 
right  to  stop  certain  wheat,  the  subject  of  the  action,  as  it  was  still 
in  transitu,  the  vendors  being  unpaid,  and  that  G.,  with  whom  the 
Bill  of  lading  had  been  pledged  by  a  third  party  for  valuable  con- 
sideration, was  not  entitled  to  the  cargo,  unless  the  party  pledging 
the  Bill  had  not  merely  possession  of  the  Bill,  but  the  right  to  trans- 
fer it.  Here  the  facts  are  widely  different.  The  Bill  of  lading,  in- 
dorsed by  the  vendors,  was,  by  their  authority,  and  with  the  inten- 
tion of  transferring  the  property  therein  to  a  purchaser,  delivered 
by  StericTcer,  their  agent.  It  is  true  the  Bill  of  lading  was  subse- 
quently returned  to  StericTcer,  yet,  when  handed  back  by  Scar- 
lorauffh  dt  Co.  to  Stericker,  he  was  acting  within  the  authority 
originally  conferred  upon  him  by  his  principals,  and,  from  the  first, 
intended  to  deal  with  their  right  in  the  Bill  of  lading.  The  Ap- 
pellants were  lona  fide  holders  of  the  Bill  of  lading  for  valuable 
consideration,  without  notice  of  fraud.  The  transfer  to  them  was 
valid,  and  the  Appellants,  therefore,  entitled  to  the  goods.  The 
learned  Judge,  in  the  Court  below,  did  not  distinguish  between 
obtaining  goods  by  fraud,  or  obtaining  them  without  authority;  or 
that  a  transfer  of  property  obtained  by  fraud  is  voidable  only  and 
not  void.  If  a  contract  of  sale  be  obtcuned  by  fraud  on  the  part  of 
the  purchaser,  it  may  be  voidable  at  law  upon  the  authority  of 
Qwmey  v.  Behrend  (2),  but  it  is  not  absolutely  void  as  against  a 
purchaser  for  value.  It  is  void  only  at  the  election  of  the 
vendor,  and  it  is  too  late  to  declare  such  election  after  the 
goods  have  passed  into  the  hands  of  a  hona  fide  purchaser 
without  notice:  White  v.  Garden  (3);  Parker  v.  Patrick  (4); 
Kinffsford  v.  Merry  (5);    Stevenson  v.  Newman  (6),  where  all 

(1)  3  El.  &  B.  622.  (4)  5  T.  B.  175. 

(2)  Ibid.  633.  *  (5)  11  Ex.  577 ;  F.  i\  1 H.  &  X.  503. 

(3)  10  C.  B.  910.  (6)  13  C.  B.  285,  302. 
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J.  0.       the  cases  are  collected.    Barrow  v.  Ccles  (1) ;  PaUen  v.  Thamp- 
1866       son  (2) ;  In  the  matter  of  WedzirUhus  (3) ;  Dyer  v.  Pearson  (4). 
Pbase       [Lord  Chelmsford: — Messrs.  Scarborough  &  Tadman  having 
QhoAHEo     P^^d  ^^*^  *^®  ^^  ^^  lading,  could  not  recover  it  in  trover.] 
•;; —       No.    Although  there  may  not  be  any  direct  decision  to  be  found 
JoffiPH."     which  is  on  all  fours  with  the  present  case,  yet  the  principle  which 
we  rely  upon  is  to  be  deduced  from  those  authorities.    Our  pro- 
position is,  that,  admitting  the  right  to  stop  in  transitu,  in  case  of 
the  vendee  s  insolvency,  yet  that  that  right  may  be  defeated  by 
indorsiDg  and  delivering  the  Bill  of  lading  to  a  bond  fide  indorsee 
for  a  valuable  consideration  without  notice  of  fraud :  Lickbarrow 
V.  Mason  (5).     Again,  the  Appellants  are  entitled  by  Statute, 
5  &  6  Vict.  c.  39,  s.  1,  to  the  Bill  of  lading. 

Dr.  Deane,  Q.C.,  and  Dr.  Swabet/,  for  the  Eespondent  :— 

Possession  of  the  Bill  of  lading  having  been  obtained  from  the 
vendors*  agent,  by  the  fraudulent  representations  of  Tadman,  the 
transfer  by  him  to  the  Appellants  by  indorsement  and  delivery  of 
the  Bill  of  lading,  conveyed  no  title  to  the  goods,  as  the  transfer 
was  tainted  with  fraud.  There  is  a  great  distinction  between 
Kingsford  v.  Merry  (6),  White  v.  Garden  (7),  and  other  cases  of 
that  class  cited  by  the  AppelUmts,  and  the  present  case.  It 
makes  no  difference  that  Tadman  once  had,  with  his  partner  Sear- 
borough,  a  property  in  the  Bill  of  lading,  for  it  was  handed  back 
by  them  to  the  vendors'  agent,  from  whom  it  was  obtained  by  fraud. 
Newsom  v.  Thornton  (8)  is  a  strong  case  in  support  of  this  posi- 
tion. There  it  was  held  that  a  Factor  could  not  pledge  the  goods 
of  his  principal  by  indorsement  and  delivery  of  the  Bill  of  lading 
any  more  than  by  the  delivery  of  the  goods  themselves,  though 
an  indorsee  knew  not  that  he  was  Factor ;  and  though  the  goods 
were  consigned  on  the  joint  account  of  the  consignors  and  con- 
signee and  a  Bill  of  lading  was  sent  to  deliver  the  goods  to  the 
consignee  or  his  assigns,  who  afterwards  indorsed  and  delivered 
it  to  the  Defendants,  upon  condition  of  their  making  an  advance 
to  him  on  it,  which  they  failed  to  do,  but  claimed  to  regain  it  as 

(1)  3  Camp.  92.  (5)  2  T.  R.  63,  and  see  Smith's 

(2)  5  M.  &  S.  350.  Leading  Cases,  note  431.    [Ed.  1841.] 

(3)  5  B.  &  A.  817.  (6)  11  Ex.  577 ;  S.  C.  1 H.  &  N.  503. 

(4)  3  B.  &  C.  38.  (7)  10  C.  B.  919. 

(8)  6  East,  17. 
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•  security  for  prior  advances;  and  it  was  determined  that  such  in-        j^q^ 
'  dorsement  and  delivery  of  the  Bill  of  lading  did  not  divest  the  con-        iqqq 

signer's  right  to  stop  the  goods  in  tramUu  upon  the  insolvency  ^^^ 

of  the  consignee,  who  had  not  paid  for  them ;  and  this  ruling  is  «. 

approved  of  in  BlaclAum  on  Contract  of  Sale,  p.  291 :   Ckming  v,  

Brown  (1).    In  SjpcJding  v.  Ending  (2),  Lord  Langdcde  held,  that  josEPa™ 

in  equity,  a  transfer  of  goods  for  valuable  consideration  by  a  con-  — * 
signee  for  a  limited  purpose,  did  not  destroy  the  consignor's  right  of 
.stoppage  in  transitu^  uUra  the  particular  lien  of  the  transferree. 

Mr.  E.  G.  GarJcson,  in  reply : — 

Kingsford  v.  Merry  (3)  is  a  good  authority  at  law,  and  applies 
to  this  case.  There  it  was  laid  down  by  the  Exchequer  Court 
that,  although  a  vendee  has  made  a  false  misrepresentation  in 
order  to  effect  the  contract  or  obtain  possession  of  a  chattel,  yet 
the  property  vests  in  the  vendee,  and,  if  he  has  transferred  the 
interest  in  the  chattel  to  an  innocent  transferree,  it  is  good  against 
the  vendor.  It  is  true  that  this  decision  was  reversed  by  the 
Exchequer  Chamber  (4),  yet  it  was  upon  grounds  which  do  not 
affect  the  principle  thus  enunciated.  It  is  similar  to  the  case  of 
an  equitable  mortgage  by  deposit  of  deeds.  If  the  mortgagor 
obtain  possession  of  the  deeds  and  convey  the  estate  it  would  give 
a  good  title  to  a  purchaser.  Newsom  v.  Thornton  (5),  relied  upon 
by  the  Eespondent,  is  not  in  point.  In  that  case,  although  the 
Bill  of  lading  was  indorsed,  and  delivered  by  the  consignee  to 
parties  on  condition  of  their  making  an  advance  to  him  on  it, 
which  they  failed  to  do,  but  claimed  to  regain  it  as  a  security  for 
prior  advances;  in*8uch  circumstances,  it  was  properly  held  that  it 

•  did  not  divest  the  consignor's  right  to  stop  the  goods  in  transitu 
upon  the  insolvency  of  the  consignee,  who  had  not  paid  for  them. 

The  case  stood  over  for  consideration.    Their  Lordships'  judg-        1866 
ment  was  now  pronounced  by  Aug,  i. 

The  Lobd  Chancellor  (who,  after  stating  the  nature  of  the 
.  appeal,  proceeded) : — 

The  question  raised  by  the  suit  is  the  right  of  the  shippers  of 

^  (1)  9  East,  605.  (2)  6  Beav.  376.  (3)  11  Ex,  677. 

(4)  1  H.  &  N.  603,  (5)  6  East,  17. 
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J-  C.       the  linseed  cake  to  stop  the  same  in  tramiiu,  under  the  following 
186G       circumstances. 

Peasb  In  February,  1864,  Messrs.  Maxwell  &  Breomy  of  Bordeaux,, 

Gloahec.  through  their  agent,  Walter  Stericker,  sold  to  Messrs.  Scarbonmgih 
The"^abie  ^  TadmaUy  of  HuU^  sixty  tons  of  linseed  cake  at  7Z.  12«.  6ei.  per 
Joseph."  ton,  payable  by  Bill  at  three  months  from  the  date  of  the  Bill  of 
lading.  On  the  11th  of  February  the  goods  were  shipped  on  board 
the  Marie  Joseph,  at  Bordeaux,  by  Maxwell  &  Breossi,  and  a  Bill 
of  lading  for  the  same  was  signed  by  the  Bespondent,  the  Master. 
Maxwell  &  Breossi  indorsed  the  Bill  of  lading  to  order  and  assigns, 
and  drew  a  Bill  of  Exchange  for  the  price  on  Messrs.  Scarhorovtgh 
&  Tadman,  and  sent  the  Bill  of  lading  and  Bill  of  Exchange  to 
their  agents  Stericker.  On  the  16th  of  February,  Stericker  took  the 
Bill  of  lading  and  the  Bill  of  Exchange  to  Scarborough  dt  Tadman, 
%v'hen  the  Bill  was  accepted  by  Scarborough,  and  Stericker  there- 
upon indorsed  the  Bill  of  lading,  and  delivered  it  to  Scarborough, 
together  with  a  policy  of  insurance  which  had  been  effected  upon 
the  goods.  A  conversation  then  ensued  between  Stericker  and' 
Scarborough  respecting  the  dealings  of  Scarborough  &  Tadman 
with  a  person  named  Moore,  whose  circumstances  were  supposed  to 
be  embarrassed,  and  Stericker  asked  Scarboroitgh  whether  he  had' 
any  objection  to  his  holding  the  BiU  of  lading.  Scarborough  told 
Stericker  to  take  it,  and  delivered  back  the  BiU  of  lading  to 
Stericker,  who  thereupon  signed  the  memorandum  of  the  16th  of 
February,  1864  [ante  p.  221]. 

On  the  18th  of  February,  Tadman,  the  other  partner  in  the  firm 
of  Scarborough  cfe  Tadman,  called  upon  Stericker  and  stated  to  him 
that  his  firm  had  sold  the  linseed  cake  to  a  Mr.  Croysdale,  who^ 
would  accept  a  draft  against  the  Bill  of  lading.  The  linseed  cake 
had  not  been  sold  to  Croysdale,  nor  to  any  other  person.  Trusting^ 
to  this  misrepresentation,  Stericker  returned  the  Bill  of  lading  and 
the  Policy  of  Insurance  to  Tadman.  On  the  'same  day,  after  thus- 
obtaining  the  Bill  of  lading,  in  consequence  of  a  message  received 
from  the  Appellants,  Messrs.  Pease  &  Co.,  Bankers  in  fluff,  to  whom 
Scarborough  &  Tadman  were  largely  indebted,  Tadman  went  to 
the  Bank,  and  Mr.  Peccse  called  his  attention  to  the  state  of  his 
account  and  to  the  amount  of  the  Bills  under  discount,  and  asked 
him  for  security.     Tadman  thereupon  endorsed  the  Bill  of  lading. 
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in  the  name  of  his  firm,  and  delivered  it,  together  with  the  Policy       J.  0. 
of  Insurance,  to  Mr.  Pease,  and  gave  Messrs.  Pease  &  Co.  an  unsigned        18C6 
memorandum,  authorizing  them  to  sell  the  linseed  cake  and  to      Pbase 
place  the  proceeds  to  the  credit  of  Scarborough  dt  Tadrmn  on     qloaiiec. 
account.     MoorBy  in  whose  transactions  Scarborough  dt  Tadman        7-7 
yfeie  supposed  to  be  involved,  became  Bankrupt  on  the  4th  of     Joseph." 
March,  and  on  the  7th  of  March,  Scarborough  dt  Tadrrum  stopped 
payment.    On  the  5th  of  March  a  telegram  was  sent  from  Maxwdl 
dt  Dreom  to  Stericker  directing  him  to  stop  the  delivery  of  the 
linseed  cake,  and  on  the  7th  of  March  he  received  from  Maxwell  dt 
Dreossi  a  Bill  of  lading  indorsed  to  himself.    The  Marie  Joseph 
arrived  at  Hull  on  the  5th  of  April.      The  linseed  cake  was 
demanded  on  behalf  of  the  Appellants  upon  the  Bill  of  lading 
indorsed  to  them,  but  Stericker  afterwards  went  on  board  and 
presented  his  Bill  of  lading  and  obtained  possession  of  the  good& 
under  an  indemnity  from  MaaweU  dt  Dreossi  to  the  Eespondent. 

Upon  these  facts  the  learned  Judge  of  the  Court  of  Admiralty 
was  of  opinion  that  the  Bill  of  lading  having  been  obtained  from 
Stericker  by  the  false  representations  and  fraud  of  Tadman,  and 
having  afterwards  been  negotiated  without  the  consent  of  Stericker 
or  of  his  principals,  and  contrary  to  the  understanding  between 
Stericker  and  Tadman,  the  fraudulent  conduct  of  Tadman  inva- 
lidated the  indorsement  to  Pease  dt  Co.,  and  he  accordingly 
pronounced  against  them. 

The  question  is  one  of  nicety  and  difiSculty,  and,  as  was  stated 
by  the  C!ounsel  in  argument,  no  direct  authority  is  to  be  found  by 
which  it  can  be  decided.  Principles,  however,  may  be  extracted 
from  previous  decisions^  which  will  serve  as  guides  to  its  right 
determination.  A  Bill  of  lading  for  the  delivery  of  goods  to 
order  and  assigns  is  a  negotiable  instrument,  which  by  indorsement 
and  delivery  passes  the  property  in  the  goods  to  the  indorsee 
subject  only  to  the  right  of  an  unpaid  vendor  to  stop  them  in 
transitu.  The  indorsee  may  deprive  the  vendor  of  this  right  by 
indorsing  the  Bill  of  lading  for  valuable  consideration,  although 
the  goods  are  not  paid  for,  or  Bills  have  been  given  for  the  price  of 
them  which  are  certain  to  be  dishonoured,  provided  the  indorsee 
for  value  has  acted  bonafde,  and  without  notice.  Although  a  Bill 
of  lading  is  a  negotiable  instrument,  it  is  so  only  as  a  symbol  of 


V. 

Gloahec. 
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J.  C.       the  goods  named  in  it,  and  as  was  said  by  Lord  Camjfbdl  in 
1866        Oumey  v.  Behrend  (1),  **  although  the  shipper  may  have  indorsed 
^2be       ^  blank  a  Bill  of  lading  deliyerable  to  his  assigns^  his  right 
is  not  affected  by  an  appropriation  of  it  without  his  authority ; 
and  if  it  be  stolen  from  him^  or  transferred  without  his  autho- 
joflEPH.'     rity,  a  subsequent  bona  fide  transferee  for  value  cannot  make 
title  under  it  as  against  the  shipper  of  the  goods."    This  didum 
is  very  carefully  confined  in  its  terms  to  the  original  transfer  of  a 
Bill  of  lading  deliverable  to  the  assigns  of  the  shipper.     In  the 
cases  which  it  supposes,  there  could  be  no  lawful  assigns  of  the 
shipper,  and  consequently  the  Bill  of  lading  could  have  no  exist- 
ence as  a  negotiable  instrument.     But  in  the  present  case  the 
shippers  of  the  goods,  having  obtained  a  Bill  of  lading,  indorsed 
it  to  order  and  assigns,  and  forwarded  it  to  Sterieker  for  the 
express  purpose  of  its  being  indorsed  by  him,  and  handed  over  to 
Scarborough  dt  Tadman.     By  the  indorsement  and  delivery  to 
Scarborough  &  Tadman  they  acquired  the  complete  property  in 
the  goods  and  control  over  the  BiU  of  lading,  subject  only  to  the 
right  of  Maxwell  &  Dreosii  to  stop  in  transitu  as  long  as  it  re- 
mained in  their  hands.    This  is  not  denied  by  the  Bespondent ; 
but  his  case  is  that  Scarborough  &  Tadnian  having,  after  the 
indorsement  and  delivery  of  the  Bill  of  lading,  returned  it  to 
Siericker  to  retain  as  a  security  for  the  payment  of  the  Bill  of 
Exchange  accepted  for  the  price  of  the  goods,  and  having  after- 
wards obtained  it  from  him  by  a  misrepresentation,  they  had  no 
power  to  pass  a  title  in  it  to  Pea^  &  Co.,  at  least  without  being 
subject  to  the  lien  created  by  the  deposit  with  Sterieker,  and  con- 
sequently that  the  right  to  stop  in  transitu  against  Pease  db  Co., 
though  bond  fide  indorsees  for  valuable  consideration,  still  sub- 
sisted. 

There  can  be  no  doubt  that,  although  the  vendors  had  parted 
with  the  property  in  the  Bill  of  lading,  by  the  indorsement  to 
Scarborough  dt  Tadman  they  acquired  a  title  to  hold  it  by  the 
terms  of  the  agreement  under  which  it  was  deposited  with  Sterieker. 
These  terms  do  not  include  any  stipulation  that  the  vendees 
should  not  so  deal  with  the  Bill  of  lading  as  would,  in  the  event 
of  their  insolvency,  defeat  the  right  to  stop  in  transitu. 

(1)  3  E.  &  B.  634. 
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It  is  not  even  stipulated  that  the  yendois  should  hold  the  Bill  j.c. 

of  lading  till  the  sub-vendees  should  give  them  a  Bill  of  Exchange  1866 

or  other  security  for  payment.    The  Bill  of  lading  was  not  made  -p^^ 

Bubject  to  any  new  condition  or  limitation,  but  was  merely  depo-  ^  ^' 

sited  with  the  vendors  till  the  arrival  of  the  ship,  or  the  sale  of       

^,  ,  The-Mabm 

tne  goods.  Joseph.** 

Scarborotiffh  &  Tadman  had  power  to  sell,  not  by  reason  of  "~" 
any  authority  arising  out  of  the  agreement,  but  by  virtue  of  their 
ownership  in  the  goods.  The  power  to  sell  of  course  included  a 
power  to  pledge.  The  vendors,  by  keeping  the  Bill  of  lading  in 
their  hands,  might  have  prevented  Scarborough  &  Tadman  from 
dealing  with  it.  They  chose  to  deliver  it  back  to  them,  induced 
to  do  so,  indeed,  by  the  fraudulent  representation  of  TadTnan,  but 
fitill  consenting  to  their  possession  of  it.  The  indorsees  acquired 
no  new  title  from  the  vendors  by  the  fraud  which  Tadman  prac- 
tised, but  merely  obtained  their  own  property  and  the  means  of 
effectually  disposing  of  it  The  vendors  had  not,  strictly  speak- 
ing, a  lien,  which  means  a  right  to  retain  property  against  the 
will  of  the  owner  of  it,  and  which  is  lost  when  the  possession  is 
parted  with.  They  had,  by  the  agreement  of  the  indorsees  and 
owners,  a  right  to  hold  a  Bill  of  lading  as  a  security.  As  in  the 
case  of  lien  so  in  this  case,  as  long  as  the  Bill  of  lading  remamed 
with  the  parties  who  had  fraudulently  obtained  it^  the  vendors  who 
had  been  cheated  out  of  the  possession  might  have  reclaimed  and 
recovered  it  But  the  moment  it  passed  into  the  hands  of  Pease 
&  Co.^  to  whom  it  was  pledged  and  indorsed  for  valuable  conside- 
ration without  notice,  the  right  of  the  vendors  to  follow  it  was 
taken  away.  This  is  a  much  stronger  case  than  that  put  by 
Abbott,  C.  J.,  in  Dyer  v.  Pearson  (1),  of  the  real  owner  of  goods 
who  suffers  another  to  have  possession  of  his  property,  and 
of  those  documents  which  are  the  evidence  of  property,  being 
bound  by  a  sale  which  he  has  thus  enabled  the  other  person  to 
make ;  for  here  the  person  entitled  to  retain  the  possession  of  the 
instrument  which  represented  the  goods  against  the  real  owners, 
relinquished  the  possession  of  it  to  them,  and  enabled  them 
to  deal  with  the  property  in  their  true  characters  of  owners. 
In  the  case  of  Kingsford  v.  Merry  (2),  it  was  held  that,  **  When 
(1)  3  B.  &  C.  42.  (2)  11  Ex.  577. 
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J.  C.        a  vendee  obtains  possession  of  a  chattel,  with  the  intention, 

1866       by  the  vendor,  to  transfer  both  the  property  and  possession,  al- 

l>E^B       though  the  vendee  has  committed  a  false  and  fraudulent  misre- 

Glo^ic     presentation  in  order  to  effect  the  contract  or  obtain  the  possession,, 

the  property  vests  in  the  vendee  until  the  vendor  has  done  some 

J06EPB."  act  to  disaffirm  the  transaction,  and  the  legal  consequence  is,  that 
if  before  the  disaffirmance  the  fraudulent  vendee  has  transferred 
either  the  whole  or  a  partial  interest  in  the  chattel  to  an  innocent 
transferee,  the  title  of  such  transferee  is  good  against  the  vendor." 
Although  this  case  was  reversed  in  the  Exchequer  Chamber  (1), 
yet  it  was  upon  a  ground  which  did  not  affect  the  rule  of  law 
above  laid  down,  but  made  it  inapplicable,  because  in  the  judg- 
ment of  the  Court  the  relation  of  vendor  and  vendee  did  not  exist 
between  the  owner  of  the  goods  and  the  fraudulent  possessor. 
Here  the  possession  was  not  only  united  to  the  previous  ownership, 
with  the  consent  (however  obtained)  of  the  person  temporarily 
entitled  to  it,  but  transferred  for  the  express  purpose  of  giving  to 
the  owner  absolute  dominion  over  his  own  property. 

An  ownership,  which  was  at  the  time  perfect  at  law,  though 
voidable  as  to  part,  viz.,  the  possession,  cannot  in  principle  be 
treated  differently  from  an  ownership  voidable  as  to  the  whole, 
but  in  the  interim  protected  by  the  interposition  of  a  band  fide 
purchaser  for  valuable  consideration. 

For  these  reasons  their  ^Lordships  will  humbly  recommend  ta 
Her  Majesty  that  the  decree  appealed  from  be  reversed,  with 
costs. 

Proctors  for  the  Appellants :  Clarhson,  Son,  &  Cooper. 
Solicitor  for  the  Bespondent :  J,  C.  DaUon. 

(1)  1 H.  &  N.  503. 
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THE  "  HELENE." 


ON  APPEAL  FROM  THE  HIGH  COURT  OP  ADMIRALTY. 

JBtU  of  lading — Cargo  tf  oU — Memorandum  declaring  shipoumer  not  liahle  for 
leakage — Negligence — Improper  stowage— Liability  of  shipowner  for — 
— Pleading — Leave  and  license — Bills  of  lading  Act,  18  &  19  Vict,  c.  111. 

Under  a  charter-party  the  shippers  put  a  cargo,  consisting  of  casks  of  oil, 
wool,  and  rags,  on  board  the  chartered  vessel,  and  personally  superintended 
the  stowage  of  the  cargo  in  the  hold  of  the  vessel.  In  the  margin  of  the  Bill 
of  lading  of  the  casks  of  oil  there  was  this  memorandum,  "  weight,  measure- 
ment, and  contents  unknown,  and  not  accountable  for  leakage."  The  Bill  of 
lading  wa^  uidorsed  in  blank  by  the  shippers  and  assigned  to  B,  Jh  Co.  In 
the  coui'se  of  the  voyage  the  oil  casks  became  heated  by  the  action  and  con- 
tiguity of  the  wool  and  rags,  and  a  very  large  portion  of  the  oil  was  lost: — 

Ileldf  in  a  suit  against  the  ship  under  the  provisions  of  the  Admiralty  Act, 
1861,  for  damages  occasioned  by  the  shipowners'  negligence : 

First,  that  ignorance  of  the  shipowners  as  to  the  latent  effect  of  heat,  in 
storing  the  casks  of  oil  with  wool  and  rags,  did  not,  in  the  circumstances 
of  the  shippers  superintending  the  stowage,  amount  to  such  negligence  as  to 
make  them  liable  to  the  holders  of  the  Bill  of  lading  for  the  loss  occasioned 
'by  the  leakage  of  the  oil ;  and. 

Secondly,  that  the  limitation  of  liability  by  the  memorandum  in  the  Bill 
of  lading,  that  the  shipowners  were  not  to  be  accountable  for  leakage,  was  not 
restricted  as  to  the  quantity  of  leakage,  and  protected  the  shipowners,  in  the 
absence  of  proof  that  the  leakage  was  occasioned  by  their  negligence. 

Whether  the  conduct  of  the  shippers  as  to  the  stowage,  was  not  such  as  by 
the  Bills  of  Lading  Act,^lS  &  19  Vict.  c.  Ill,  would  support  a  plea  of  leave 
and  license  in  an  action  by  the  indorsees  of  the  Bill  of  lading,  qucere. 

L  HIS  was  a  suit  instituted  in  the  High  Court  of  Admiralty,  under 
the  provisions  of  sect.  6  of  the  24  Vict.  c.  10,  the  Admiralty  Court 
Act  of  1861,  by  the  Kespondents,  the  owners  and  assignees  of  the 
Bills  of  lading  of  forty-seven  casks  of  olive  oil,  proceeding  in 
rem.  against  the  Hdene,  a  foreign  ship,  in  which  the  casks  of  oil 

*  This  appeal  was  argued  twice,  first  on  the  13th,  lith,  and  15th  of  June,  1866, 
heioTG  The  Lord  Justice  Kniout  Bbuoe,  The  Lobd  Justice  Turkeb,  and  Sir 
Edward  Vauohan  Williams  ;  and  secondly,  on  the  20th  of  June,  before  Lord 
CIhelhsfobd,  The  Lord  Justice  Ekight  Bruce,  The  Lord  Justice  Turner, 
Sib  John  Taylor  Coleridge,  and  Sib  Edward  Vauohan  Williahs. 


232 


GASES  IN  THE  PEIVY  COUNCIL. 


[L.IL 


J.C. 

1866 


Ohbloff 

Brtscall. 

The 
**Hblenk." 


had  been  carried  from  Leghorn  to  Liverpool,  and  also  against  the 
Appellant,  Ohrloff,  a  subject  of  Prttssia,  the  Master,  and  others  the 
owners  of  the  Hdene,  intervening,  to  recover  damages  for  loss 
incurred  by  the  leakage  of  the  oil  on  the  voyage,  occasioned,  as 
alleged  by  the  Bespondents,  by  the  negh'gence  and  breaches  of 
contract  and  duty  of  the  Appellants. 

The  principal  facts,  as  appeared  from  the  evidence,  were  as  fol- 
lows:— 

By  a  charter-party,  dated  the  16th  of  July,  1864,  entered  into  by 
the  Master  of  the  Hdene,  then  lying  at  the  port  of  Leghorn^  with 
the  firm  of  Uoyd  &  Co.,  of  the  same  place.  Merchants  and  ship- 
pers of  oil,  it  was  stipulated  that  the  ship  was  to  proceed  with  a. 
cargo  of  goods  to  London  or  Liverpool,  at  the  charterer's  option,, 
and  to  deliver  the  same  agreeably  to  Bills  of  lading  on  being^ 
paid  £285  in  a  lump  sum. 

Under  this  charter-party,  Lloi/d  &  Co.  loaded  the  vessel  with 
various  goods,  consisting  of  rags  and  wool,  and  forty-seven  casks 
of  olive  oil,  for  the  latter  goods  the  Master  of  the  ship  gave  a 
Bill  of  lading  in  the  usual  form,  and  on  which  was  this  memo- 
randum: "Weight,  measurement,  and  contents  unknown,  and  not 
accountable  for  leakage." 

The  Bill  of  lading  was  indorsed  in  blank  by  the  shippers,  and 
assigned  to  the  Bespondents,  who  became  the  owners  of  the  forty- 
seven  casks  of  oil.  lAoyd  &  Co,,  under  the  charter-party,  appointed 
one  TiJo  Mirandohe,  the  regular  Stevedore  of  ships  at  Leghorn^ 
to  superintend  the  stowage  of  the  ship,  who  superintended  the 
stowage  of  the  cargo,  and  certified  that  he  had  paid  particular 
attention,  and  taken  every  possible  precaution,  to  protect  the  same 
from  damage.  Among  the  goods  received  on  board  and  stowed,, 
were  111  bales  of  wool,  and  34  bales  of  rags,  which  were  stowed 
in  the  same  hold  with  the  casks  of  oil. 

The  ship  sailed  from  Leghorn,  and,  in  the  course  of  her  voyage,, 
encountered  bad  weather,  and  heavy  seas,  and,  in  consequence^ 
pitched,  and  a  considerable  quantity  of  oil  leaked  from  the  caska 
and  was  pumped  up.  She  arrived  at  Liverpool,  and,  on  delivering 
her  cargo,  it  was  found  that  a  large  quantity  of  the  oil  had  leaked 
out,  and  that  many  of  the  casks  were  wholly  or  partially  empty* 
At  the  hearing  of  the  suit  in  the  Court  below,  it  was  contended 
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on  behalf  of  the  Bespondents,  that  this  leakage  was  not  leakage       J.  C. 
\nihin  the  meaning  of  the  Bill  of  lading,  bnt  that  it  arose  in       1866 
consequence  of  the  bales  of  wool  and  rags  being  stowed  in  the     ohbloit 
same  hold  with,  and  near  the  oil,  and  that  the  wool  and  rags,     bbhoall. 
in  the  course  of  the  voyage,  having  become  heated,  the  staves  of       — - 
the  casks  were  thereby  dried  up,  and  the  casks  rendered  leaky.  '^Hxlsne.'' 
On  the  part  of  the  Appellants,  it  was,  however,  contended  that 
the  leakage  had  been  occasioned  by  the  slackness  and  badness  of 
the  casks;  but  that,  even  if  it  had  been  occasioned,  as  alleged 
by  the  Bespondents,  by  the  stowage,  the  Appellants  were  not 
responsible,  inasmuch  as  Uoyd  &  Co.,  the  Bespondent's  agents, 
had  not  complained  of  such  stowage,  and  the  Bespondents  could 
not  be  in  any  better  position. 

The  evidence  of  the  Bespondents  shewed  that,  upon  the  arrival 
of  the  Hdene  at  Liverpool,  many  of  the  casks  were  wholly  or 
partially  empty,  causing  a  loss  of  2,001  gallons  out  of  about  4,888 
gallons  of  the  oil,  and  that  the  usual  percentage  of  leakage  was 
about  one  per  cent.  only.  And  they  examined  witnesses  to  prove 
that  unwashed  wool  and  rags,  stowed  in  the  hold  of  the  vessel, 
being  in  juxtaposition  to  the  oil,  without  any  attempt  made  to 
secure  ventilation,  was  dangerous,  and  that  the  loss  of  the  oil 
would  be  occasioned  by  heat,  arising  from  the  wool  and  rags  having 
slackened  the  casks.  They  proved  that  the  casks  were  good,  and 
that  they  had  not  been  disturbed  by  the  motion  of  the  ship  in  her 
voyage.  The  Appellants  insisted  that  the  loss  of  the  oil  was 
occasioned  by  the  perils  of  the  sea,  and  the  inferiority  of  the  casks^ 
and  not  by  the  heating  influence  of  the  wool  and  rags,  as  deposed 
to  by  the  Bespondent's  witnesses. 

The  learned  Judge  (the  Bight  Hon.  Dr.  Lushington),  by  his 
judgment,  after  stating  the  effect  of  the  evidence,  and  holding  that 
though  the  leakage  might  have  been  occasioned  by  the  defective 
state  of  some  of  the  caskcf,  yet  that  the  stowage  of  the  wool  in  the 
hold  was  the  cause  of  the  leakage,  proceeded  in  these  terms : — 
^  Assuming,  then,  that  the  loss  was  occasioned  by  reason  of  im- 
proper stowage,  by  want  of  sufiScient  separation  of  the  oil  and  wool 
by  bulkheads,  or  otherwise  by  want  of  ventilation,  the  question 
arises,  have  the  Plaintifis  a  right  of  action  against  the  ship  in  this 
Court  ?    This  is  denied  on  the  part  of  the  Defendants.    Their 
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argument,  if  I  understand  it  aright,  is  as  follo\v8 : — By  the  fiist 
section  of  18  &  19  Vict.  c.  Ill,  the  Plaintiffs,  as  indorsees  of  the 
Bill  of  lading,  to  whom  the  property  in  the  goods  has  passed  by 
reason  of  the  indorsement,  have  had  transferred  to  and  vested  in 
them  all  righ^  of  suit  and  liabilities  in  respect  of  such  goods,  as  if 
the  contract  contained  in  the  Bill  of  lading  had  been  made  with 
themselves.     Then  by  the  6th  section  of  the  24  Vict.  c.  10,  of  the 
Admiralty  Court  Act,  1861,  practically,  the  Plaintiffs  acquire  the 
same  rights  against  the  vessel  itself ;  consequently,  the  Plaintiffs 
have  no  better  right  than  Lloyd  &  Co.,  who  shipped  the  oil.     Then 
it  is  argued  that  Lloyd  dk  Co.  would  have  had  no  right ;  and,  there- 
fore, that  the  Plaintiffs  have  none.    The  ground  on  which  it  is  con- 
tended that  the  shippers,  Lloyd  dt  Co,,  would  have  had  no  rights, 
is,  that  they,  and  not  the  Master,  were  responsible  for  the  de- 
fective stowage ;  for  it  is  said  Lloyd  &  Co,  were  the  charterers ;  by 
the  terms  of  the  charter  they  furnished  the  whole  cargo,  that  is, 
not  only  the  oil  sold  to  the  Plaintiffs,  but  the  rags  and  wool  also; 
and  by  the  charterer  also,  the  cargo  was  to  be  taken  alongside,  and 
from  alongside  the  ship  by  the  Merchants  at  their  ohh  risk  and 
expense,  and  to  be  received  and  stowed  by  the  Master  as  it  might 
be  presented  for  shipment.     But  though  this  was  so,  and  although 
the  shipping  of  oil  with  wool  is,  as,  I  think,  it  is  proved  by  the 
evidence,  a  hazardous  measure ;  yet  if  the  Master  of  the  vessel  will 
take  them  both  together,  I  apprehend  he  is  bound  to  take  ex- 
traordinary precautions  to  prevent  mischief,  and  cannot  protect 
himself  by  shewing  that  both  the  kinds  of  goods  were  sent  on 
board  by  the  same  person ;   for  an  authority  by  the  shipper  or 
charterers  to  stow  the  goods,  clearly  does  not  amount  to  an  autho- 
rity to  stow  them  in  a  careless  or  negligent  manner,  for  which  I 
cite  Hutchinson  v.  Guion  (1).     Again,  it  is  said  that  the  whole 
cargo  was,  in  accordance  with  the  charter-party,  stowed  by  a  head 
Stevedore  appointed  by  the  charterers,  and,  therefore,  that  the 
Master  could  not  be  liable  for  bad  stowage.    But  on  reference  to 
the  charter-party  it  appears  that  the  terms  were, '  the  charterers 
being  allowed  to  appoint  a  head  Stevedore  at  the  expense,  and 
under  the  inspection  and  responsibility,  of  the  Master,  for  proper 
stowage.'    These  words  appear  to  me  to  answer  the  objection,  and 
(1)  5C.B.(N.S.)149— 162. 
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remove  the  case  out  of  the  authority  of  Blakie  v.  Stembridge  (1), 
where  similar  words  were  not  contained  in  the  charter-party,  and 
where  the  Court  held  the  true  construction  of  the  charter-party 
to  be,  that  the  cargo  was  to  be  brought  alongside  at*  the  risk 
and  expense  of  the  charterer,  and  that  it  was  to  be  shipped  and 
stowed  by  his  Stevedore,  and  consequently  at  his  risk,  though  at 
the  expense  of  the  shipowner,  and  subject  to  the  control  of  the 
Master,  on  behalf  of  the  shipowner,  to  protect  his  interests.  There 
seems,  therefore,  no  reason  for  saying  that  Uoyd  &  Co.  would  have 
been  estopped  from  suing  the  Master  for  damages  on  account  of 
improper  stowage.  But  even  if  they  would  have  been  estopped, 
why  should  it  follow  that  the  Plaintifib  would  be  estopped  also  ? 
The  shippers  and  the  Assignees  of  the  Bill  of  lading  do  not  stand 
to  each  other  as  agent  and  principal,  but  as  vendor  and  purchaser. 
The  rights  and  the  liabilities  which  the  Assignee  of  the  Bill  of 
lading,  under  the  first  section  of  the  18  &  19  Vict.  c.  Ill,  hastrans- 
ferred  to  him,  are  the  same  rights  and  liabilities  in  respect  of  such 
goods  as  if  the  contract  contained  in  the  Bill  of  lading  had  been 
made  with  him ;  but  in  these  cannot  be  included  the  rights  and 
liabilities  as  between  the  shipper  and  the  Master  dehors  of  that 
contract  in  respect  of  other  goods,  or  of  the  charter-party.  If  so, 
the  Bill  of  lading  would  always  incorporate  the  charter-party, 
which  it  never  does  unless  expressly  stated:  Chappd  v.  Cam- 
fort  (2).  I  think  the  rights  of  the  Plaintiffs,  as  Assignees  of  the 
BiU  of  lading,  could  not  be  curtailed  by  any  liability  of  the 
Charterers  towards  the  Master,  not  being  a  liability  imposed  upon 
the  Plaintiffs  under  the  Bill  of  lading.  The  objection,  therefore, 
to  the  Plaintiffs'  right  of  action,  I  think,  fails  on  every  ground ; 
and  there  must  be  judgment  for  the  Plaintiffs,  with  costs." 

The  present  appeal  was  brought  from  the  decree  founded  on 
this  judgment,  and  was  argued  by 

Mr.  Edward  James,  Q.C.,  and  O.  B.  Williams,  for  the  Appellants ; 
and 

Mr.  Brett,  Q.C.,  and  Mr.  F.  Imhington,  for  the  Eespondents. 

The  principal  questions  raised  by  the  Appellants  were : — 
First,  that  the  loss  of  the  oil  was  primu  facie  a  loss  by  leakage, 

(1)  6  a  B.  (N.  S.)  894.  (2)  10  C.  B.  (N.  S.)  802. 
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J.  G.        for  which,  hj  the  Bill  of  lading,  the  Appellants,  as  shipowners, 
1866        were  not  responsible ;  the  onus  probandi,  therefore,  was  upon  the 
OBRLOFr     Bespondents  to  show  affirmatively  that  such  loss  was  occasioned 
by  the  negligence  of  the  Appellants,  or  their  servants,  and  not 
upon  the   Appellants  to  negative   any  such  negligence^  or  U> 
**  He  lI^k.'    shew   affirmatively  how    the  loss  had  been  occasioned.     That 
the  Bespondents'  evidence  was  insufficient  to  establish  such  ne- 
gligence, and,  at  all  events,  was  rebutted  by  the  evidence  of  the 
Appellants ;    and  that  the  judgment  was.  against  the  weight  of 
evidence. 

Secondly,  that  as  the  only  negligence  alleged  by  the  Bespond- 
ents was  the  stowing  of  the  wool  and  rags  in  the  same  hold  with 
the  oil,  evidence  ought  to  have  been  given  by  them  to  shew  thst 
such  stowage  was  negligent  and  improper,  since  it  was  proved  that 
such  mode  of  stowage  had  been  adopted  by  oil  Merchants  of  long 
standing  in  Leghorn,  and  that  a  cargo  such  as  that  shipped  on 
board  was  an  usual  cargo. 

Thirdly,  that  the  stowage  complained  of  was  no  breach  of  the 
contract  contained  in  the  Sill  of  lading,  and  that  there  was  no 
evidence  that  the  Master  knew  that  there  was  any  risk  in  stowing 
oil  and  bales  of  wool  and  rags  together,  or  that  there  was  any 
usual  or  reasonable  precautions  which  they  might  have  taken  to 
prevent  the  loss  in  question  which  the  Appellants  did  not  take, 
and  that  there  was  no  such  negligence  as  would  render  them 
liable  for  the  damage  in  law :  FhUlips  v.  Clark  (I).  That  the  cargo 
was  stowed  under  the  superintendence  of  a  Stevedore  appointed  by 
JJoffd  dk  Co.,  and  that  the  leakage  occurred  in  consequence  of  the 
badness  of  the  casks,  and  the  stress  of  weather. 

Fourthly,  that  as  Lloyd  dt  Co.,  the  shippers,  being  the  agents  tor 
the  Bespondents  for  the  shipment  of  the  oil,  had  themselves  ap- 
proved the  shipment  and  stowage  of  the  oil,  wool,  and  rags  together, 
and  as  the  Bespondents  were  bound  by  the  acts  of  their  agents, 
and  they  had,  in  fact,  approved  of  the  manner  in  which  the  oil  and 
cargo  was  stowed,  they  could  not  recover  for  any  loss  occasioned 
thereby,  and  that  such  conduct  would  by  the  BiUs  of  Lading  Ad,  18 
&  19  Vict.  c.  Ill,  support  a  plea  of  leave  and  license  in  an  action 
brought  by  the  indorsees  of  the  Bill  of  lading.  They  cited  on  these 
(1)  2  C.  B.  (N.  S.)  156. 
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points:  Hutchinson  v.  Chiton  (1) ;  EoviU  y. Stephenson  (2) ;  Major 
V.  White  (3) ;  OriH  v.  General  Iron  Screw  CoUier  Company  (4). 

For  the  Eespondents  it  was  urged,  first,  that  the  negligence 
imputed  to  the  Appellants  was  the  improper  stowage  of  the  casks 
of  oil,  and  that  the  exemption  by  the  memorandum  in  the  Bill  of 
lading,  that  the  shipowners  were  not  to  be  liable  for  leakage, 
meant,  according  to  the  custom  of  the  trade,  ordinary  leakage, 
which  is  taken  to  be  1  per  cent.,  but  not,  like  the  present  case, 
^n  extraordinary  leakage,  amounting  to  a  deficiency  of  2,000  out  of 
4,880  gallons. 

Secondly,  that  if  the  stowage  was  bad,  even  if  Hoyd  dk  Go.,  the 
shippers,  assented  to  the  stowage  of  the  oil,  wool,  and  rags  in  the 
same  hold  of  the  vessel,  such  consent  did  not  affect  the  Respondents, 
the  holders  of  the  Bill  of  lading :  Foster  v.  Golby  (5) ;  and  con- 
stituted no  defence  to  the  action  by  them,  as  it  could  not  include 
leakage  caused  by  the  negligence  of  the  shippers  or  the  perils  of  the 
sea.  The  cases  of  Alston  v.  Herring  (6),  GiUeyne  v.  Thompson  (7), 
JBlaikie  v.  Stemhridge  (8),  Sack  v.  Ford  (9),  Davis  v.  Garrett  (10), 
Brown  v.  North  (11),  Brass  v.  MaiUand  (12),  were  referred  to. 

.    Judgment  was  delivered  by 

The  Lord  Justice  Turner  : — 

This  is  an  appeal  from  a  judgment  of  the  High  Court  of 
Admiralty  in  an  action  brought  by  the  Bespondents,  under  the 
provisions  of  the  Admiralty  Act,  1861,  as  owners  and  Assignees  of 
the  Bill  of  lading  of  forty-seven  casks  of  oil  against  the  Hdene,  of 
which  the  Appellants  were  owners,  and  in  which  the  oil  had  been 
carried  from  Leghorn  to  Liverpool.  When  the  ship  arrived  there 
many  of  the  casks  were  partially  empty,  and  this  action  was 
brought  to  recover  damages  for  this  leakage  of  the  oil,  as  having 
been  occasioned  by  negligence  and  breach  of  contract^  and  breach 
of  duty  on  the  part  of  the  Appellants. 

The  great  question  in  the  action  was  one  of  fact,  viz.,  what  was 
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J.  C.  the  cause  of  the  leakage  which  was  the  subject  of  complaint  ?  The 

1866  learned  Judge  of  the  Court  of  Admiralty  decided  this  question, 

OmajoTP  ^^^  ^  ^^^^  complete  and  able  examination  of  the  evidence^  and 

^    ••  we  see  no  reason  to  find  fault  with  his  decision.    The  evidence,  in 

BUISCALL. 

-;—        his  opinion^  established  that  the  leakage  was  caused,  not  by  the 

«H«LKNE."  perils  of  the  sea,  not  by  the  defective  quality  of  the  casks,  but  by 

their  being  stowed  in  the  same  hold  with  some  rags  and  wool, 

which  formed  part  of  the  cargo  that  was  taken  on  board  at  tbe 

desire  of  the  charterers. 

Assuming  that  this  was  the  cause  of  the  leakage,  the  Appellants, 
the  shipowners,  deny  that  they  are  responsible  for  it,  because,  bj 
the  Memorandum  in  the  margin  of  the  Bill  of  lading,  the  ship- 
owners are  not  to  be  accountable  for  leakage. 

On  the  argument  diflferent  views  were  suggested  by  Counsel  as 
to  the  meaning  of  this  word  "  leakage."  For  the  Itespondents  it 
was  contended  that  the  word  means  only  ordinary  leakage  (which, 
according  to  the  evidence,  amounts  to  1  per  cent),  and  does  not 
extend  to  extraordinary  leakage,  such  as  that  in  question,  amount- 
ing to  an  alleged  deficiency  of  2,000  gallons. 

On  the  part  of  the  Appellants  it  was  denied*  that,  according  to 
the  natural  and  ordinary  meaning  of  the  words  employed,  the 
amount  of  leakage  was  at  all  limited  in  quantity ;  but  it  was  con- 
ceded that,  in  accordance  with  the  case  of  PhiUipa  v.  Clark  (1),  the 
words  in  the  margin  did  not  protect  the  shipowners  from  responsi- 
bility for  leakage  occasioned  by  their  own  negligence. 

It  was,  however,  contended,  on  behalf  of  the  Appellants,  that  the 
Plaintiffs  must,  in  order  to  entitle  themselves  to  the  action,  give 
satisfactory  proof  of  such  negligence,  and  that  they  had  fedled  to 
do  so ;  and,  after  a  careful  consideration  of  the  case,  we  have  come 
to  the  conclusion  that  this  contention  on  behalf  of  the  Appellants^ 
is  well  founded. 

Notwithstanding  the  evidence  of  the  notoriety  at  Liverpod  oi 
the  deleterious  consequences  of  the  collocation  of  oil  in  casks  with 
rags  and  wool,  or  other  matters  tending  to  generate  heat^  we  do 
not  believe  that  either  the  shippers  or  the  shipowners  in  this  case 
were  aware  of  them.  If  the  shippers  knew  of  them,  they  also 
knew  that  the  wool  and  rags  which  they  made  a  part  of  the  cargo 
(1)  2  0.  B.  (N.  S.)  156. 
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must  [necessarily  be  stowed,  and  were  in  fiu^t  stowed,  in  the  single        J.  o. 
hold  of  (he  ship,  and  with  this  knowledge  we  think  it  impossible        ism 
that  they  should  have  abstained  from  mentioning  the  inevitable     oiiRLorr 
leakage  in  the  then  condition  of  the  ship^  and  from  requesting         ^' 

some  means  to  be  applied  to  prevent  it,  such  as  dividing  the  hold        

by  .bulkheads.  Nor  do  we  think  the  shipowners  were  in  a  better  mheleke.'' 
state  of  knowledge  on  the  subject.  Had  they  been  so,  it  is  incon- 
eeivable,  as  it  seems  to  U8,^that  they  should  have  received  a  cargo  so 
composed  without  some  remonstrance  with  the  shipper  for  selecting 
such  mischievous  companions  to  form  part  of  the  cargo  with  the  oil. 
;  If  the  shipowners  were  ignorant  of  the  consequences  of  taking 
such  a  cargo,  we  do  not'think  it  amounted  to  culpable  negligence 
on  their  part  to  stow,  in  the  only  place  they  could  be  stowed,  the 
goods  which,  imder  the  charter-party,  the  Charterers  had  a  right 
to  insist,  and  did  insist,  should  form  a  part  of  the  cargo. 
y  On  this  question  it  is,  in  our  opinion,  very  material  to  consider 
not  only  that  the  Charterers  so  insisted,  but  also  that  the  cargo 
was,  according  to  the  terms  of  the  charter-party,  received  on  board, 
and  stowed  as  it  was  presented  for  shipment  by  them,  and  that 
they  were  shewn  to  be  very  frequently  on  board  as  the  stowage 
progressed,  and  were  well  acquainted  with  the  mode  of  stowage 
(which  was  eflTected  in  a  masterly  way),  and  never  made  any  com- 
plaint of  or  objection  to  it. 

Nor  do  we  think  the  ignorance  of  the  shipowners  in  itself 
amounted  to  negligence.  It  can  hardly  be  imputed  as  misconduct 
that  the  shipowners  should  be  ignorant  of  latent  mischief  of  this 
nature,  when  Lloyd  &  Co.y  who  are  proved  to  have  had  very  great 
experience  as  Oil  merchants,  were  in  the  same  state  of  ignorance. 

But  even  if  the  Appellants  knew,  or  ought  to  have  known,  what 
the  consequences  of  such  stowage  must  be,  we  are  not  prepared  to 
say  that  they  were  guilty  of  negligence  in  not  putting  up  bulk- 
heads. Assuming  that  they  could  have  been  so  constructed  as  to 
protect  the  part  of  the  hold  where  the  oil  was  stowed  from  the 
influence  of  the  heat  generated  by  the  wool  and  rags,  still  this 
could  not  have  been  done  without  much  trouble  and  considerable 
expense,  which  we  cannot  concede  that  the  shippers  had  a  right  to 
throw  on  the  shipowners,  because  the  shippers  chose  to  load  the 
ship  they  had  chartered  with  a  cargo  of  such  a  nature.    And  to 
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this  we  may  add  that^  eyen  supposing  the  shipowners  to  have  been 
aware  of  the  usnal  consequences  of  stowing  such  a  cargo  in  the 
same  hold,  they  might  have  well  come  to  the  conclusion  that  the 
shippers  were  also  aware  of  them,  and  would  not  hare  put  such  a 
cargo  on  board  unless  they  had  been  assured,  that  the  casks  weie 
of  such  extraordinary  strength  and  goodness,  as  to  be  capable,  of 
resisting  the  usual  influence  of  a  heated  temperature. 

For  these  reasons  we  think  the  Eespondents  failed  to  prove,  that 
the  leakage  was  caused  by  the  Appellants'  negligence. 

It  may  be  observed  that  the  learned  Judge  of  the  Admiralty 
Ciourt  appears  to  have  adopted  the  construction  of  the  word 
^  leakage,"  contended  for  by  the  Bespondents,  viz.,  that  it  means 
** ordinary  leakage"  only,  and  consequently  the  judgment  adverts 
but  little,  if  at  all,  to  the  question  whether  negligence  on  the  part 
of  the  shipowners  had  been  proved. 

But  we  do  not  think  such  a  construction  allowable.  The  con- 
dition that  the  shipowners  are  not  to  be  accountable  for  leakages 
does  not^  in  its  ordinary  and  grammatical  sense,  put  any  limit  to 
the  quantity  of  leakage ;  and  on  principle,  therefore,  we  do  not 
think  it  would  be  justifiable  to  add  any  such  limit  to  its  terms 
Nor  are  we  aware  of  any  authority  for  doing  so.  It  follows  that»  in 
our  judgment,  the  Memorandum  in  the  Bill  of  lading  protects  the 
shipowner  as  to  all  leakage  except  that  caused  by  negligence,  and, 
therefore,  if  no  negligence  is  shewn,  there  is  no  cause  of  action. 

Another  point  was  raised  and  argued  before  us,  viz.,  that  the 
conduct  of  the  shippers  as  to  the  stowage  was  such,  that  it  would 
support  a  plea  of  leave  and  license  by  the  shippers  if  the  action 
had  been  brought  by  them.  But  it  was  contended  on  behalf  of 
the  Bespondents  that,  by  reason  of  the  BUh  of  Lading  Act,  18  & 
19  Vict  c.  Ill,  such  a  plea  was  not  allowable  in  an  action  by  the 
indorsees  of  the  Bill  of  lading.  It  is  unnecessary,  however,  to- 
decide  this  pointy  as  our  opinion  is  against  the  Bespondents  on  the 
question  of  negligence. 

On  these  grounds  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  judgment  of  the  Court  of  Admiralty  should  be 
reversed,  with  costs,  both  in  the  Court  below  and  on  this  appeal. 

Proi^tors  for  the  Appellants :  Decuson,  Son,  &  Bogers. 
,    Solicitors  for  the  Bespondents :  Chester  &  TJrquhart. 
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BICHARD  KIEBY  a^b  others Appellants  ;  j.  o.» 

AND  1866 

THE  OWNERS  OF  THE  «  SCINDI A."  ani>  j  ^^^^  jfn, 

HER  CARGO )  *°' "^ 


THE  "SOINDIA." 


Salvage — Appeal  for  insufficiency  of  sum  awardec^Deviaiion  ofvesst^s  course  in 
performanoe  of  salvage  services  rendering  Folkies  on  solving  vessd  void— 
Derelict  vessd^  salvage  of—Sum  awarded  for  salvage  services  by  a  Vice- 
Admiralty  Court  abroad,  increased  on  appeal. 

The  Judicial  Committee  is  always  reluctant  to  review  cases  of  salvage, 
which  involve  the  exercise  of  the  discretion  of  the  Judge  of  the  Court  below, 
huty  being  a  final  Court  of  appeal,  will,  if  the  justice  of  the  case  requires, 
increase  the  amount 

The  question  how  far  a  deviation  in  a  vessel's  coarse,  in  the  performanoe  of 
salvage  services  to  life  or  property,  may  be  the  voidance  of  a  Policy  of  In- 
surance is  not  satisfactorily  settled,  though  the  risk  of  such  may  operate  on 
the  Judge's  mind  in  determining  the  amount  to  be  awarded  for  salvage 
services. 

A  moiety  of  the  value  of  the  vessel  and  cargo,  in  a  case  of  the  salvage  of 
a  derelict,  was  formerly  the  amount  awarded,  but  the  Maritime  Courts  now 
give  only  such  amount  as  is  fit  and  proper  with  reference  to  all  the  circum- 
stances of  the  case,  having  regard  especially  to  the  value  of  the  property 
salved. 

In  a  case  where  the  vessel  was  derelict,  and  her  value,  with  the  cargo  on 
board,  exceeded  £30,000,  was  salved  by  two  vessels,  one  of  which,  with  her 
cargo  on  board,  was  worth  £150,000,  and  the  other  above  £3,000,  and  a 
tender  of  £2,000  for  salvage  services  had  been  refused,  which  sum  wa» 
awarded  by  the  Vice- Admiralty  Court:  the  Judicial  Committee,  looking  at 
the  respective  values,  and  taking  into  consideration  the  additional  risk  to  the 
salvors  from  having  to  make  a  deviation  in  their  course,  held  that  sum  in- 
sufiBcient,  and  increased  the  amount  of  salvage  by  £1,000. 

Admission  of  fresh  evidence  on  appeal 

Leave  to  adduce  fresh  evidence  upon  appeal  refused :  it  appearing  that  the 

matters  to  which  such  evidence  referred  regarded,  first,  the  loss  of  insurance 

by  reason  of  the  deviation  of  a  vessel  from  her  conrse  in  effecting  the  salvage 

serficesy  which  fact  was  sufficiently  before  the  Court  below  to  enable  it  to 


Present : — ^Db.  Lubhikoton,  The  Lord  Jitstiob  Knight  Bruce,  The  Lori> 
JubticbTubveii,  and  Sib  Edward  Vaughan  Williams. 
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J.  C.  apportion  the  amount  of  salvage  :    and,  secondly,  that   the  further  evi- 

1866  denoe  went  to  meet  a  charge  affecting  character,  which  might  have  been 


met  by  an  application  to  the  Court  below  :  their  Lordships  being  of  opinion 
KiRBY  that,  if  requisite,  sufficient  opportunity  would  be  afforded  the  parties  to  pro- 

The  ownbbs  ^^'^  ^^^^  evidence  at  the  hearing  of  the  appeal 

OF  The 

*     iHIS  was  an  appeal  from  an  Interlocutory  decree  of  tlie  Vice- 

«  s^iA."  Admiralty  Court  of  the  Cape  of  Oood  Hope,  in  a  cauBe  of  salvage, 

brought  by  the  Appellants,  the  owners,  and  the  Master  and  crew 

of  a  brig  called  the  Jlieia  Annie,  and  the  Master,  owners,  and 
crew,  of  the  ship  Aminta,  against  the  Scindia,  and  the  Bespondente, 
the  owners  of  her  cargo,  in  respect  of  services  rendered  by  the 
Masters  and  crews  of  the  above-named  vessels  to  the  Scindia. 

The  Alicia  Annie,  a  brig  of  312  tons,  was,  at  the  time  of  the 
salvage  services  in  question,  on  a  voyage  from  Batavia  to  Liver- 
pool with  a  general  cargo ;  she  was  manned  by  Kirby,  the  Master  and 
owner,  and  a  crew  of  eleven  hands.  The  Aminta,  a  ship  of  1,132 
tons,  was  in  prosecution  of  a  voyage  from  Calcutta  to  JLondon, 
laden  with  a  general  cargo,  and  having  a  crew  of  twenty-six 
men.  It  appeared  that  the  Scindia,  a  ship  of  about  893  tons  mea- 
surement, sailed  from  CalcvUa  in  July,  1864,  with  a  cargo  of  salt- 
petre, sugar,  &c.,  bound  for  London,  calling  at  Saint  Helena.  On  the 
13th  of  September,  1864,  the  Seindia  was  abandoned  off  Algoa  Bay. 
When  so  abandoned  she  had  lost  her  mainmast  and  her  mizen 
topmast;  she  had  one  of  her  foretopsails  split,  and  her  lower  fore- 
topsail,  spanker,  jib,  or  foretopmast  staysail,  set ;  a  portion  of  her 
main  deck  had  been  torn  up  by  the  fall  of  her  mainmast^  her 
scuppers  fore  and  aft  were  cut,  [and  her  pump  was  choked  by  a 
piece  of  wood.  In  such  condition,  the  Seindia  was,  on  the  Idth 
of  September,  1864,  fallen  in  with  by  the  Alicia  Annie.  When 
so  fallen  in  with,  she  was  about  twelve  or  fourteen  miles  off  Cape 
Beeeif.  The  weather  at  the  time  was  fine,  with  a  faint  breeze 
blowing  from  the  south-west,  having  the  effect  of  neutralizing  the 
(current,  which  runs  off  Cape  Beeeif,  in  a  north-easterly  direction,  at 
the  rate  of  about  one  knot  per  hour.  The  Seindia  was  boarded 
by  the  Master  and  crew  of  the  Alicia  Annie.  At  about  3  p.m«i 
the  Aminta  also  came  up  with  the  Seindia,  and  her  Master 
immediately  sent  his  second  officer  to  the  Seindia.  An  agreement 
was  come  to  between  the  Masters  and  crews  of  the  Aminia  and 
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Alicia  Annie  that  they  should  join  together  in  taking  the  S&india       j.  0. 
into  Alffoa  Bay^  and  that  the  salyage  to  be  earned  by  so  doing       1866 
should  be  divided  in  equal  moieties  between  them.    The  Sdn-      kii^y 
dia  was  brought,  by  their  joint  aid,  to  anchor  in  Alffoa  Bay  at  «^  qwhem 
about  4  P.M,  of  the  following  day,  when  the  salvage  service  ter-      of  The  ^^ 

minated.    The  aggregate  value  of  the  Seindia,  her  cargo,  and        

freight,  amounted  to  the  sum  of  £30,281.  1&.  2d.    The  Appal-    «g^A/' 

lants,  the  owners,  with  the  Master  and  crew  of  the  Alicia  Annie^        

together  with  the  owners,  Master,  and  crew  of  the  Aminta,  joined 
together  in  instituting  a  cause  for  salvage  in  respect  of  their 
joint  services,  and  in  their  petition  stated  the  services  performed, 
and  the  agreement  which  they  had  made,  that  they  should  divide 
the  salvage  equally. 

The  Bespondents,  the  owners  of  the  Sdndia  and  her  cargo, 
in  their  responsive  plea,  made  a  charge  against  the  Master 
and  crew  of  the  Alieia  Annie  of  having  wrongfully  taken  divers 
articles  from  the  Scindia,  for  the  purpose  of  converting  them  to 
their  own  use,  but  they  made  no  charge  of  misconduct  against 
the  Aminta.  The  Bespondents  tendered  to  the  owners.  Master,  and 
crew  of  the  Aminta  and  Alicia  Annie,  in  respect  of  all  their  joint 
services,  the  sum  of  £2,000,  which  sum  they  brought  into  Court. 

On  the  16th  of  March,  1865,  the  Judge  of  the  Vice-Admiralty 
Ciourt,  the  Hon.  Sydney  J.  BeU,  by  an  Interlocutory  decree, 
pronounced  the  tender  of  £2,000  to  be  sufficient,  and  held 
that  the  same  ought  to  have  been  accepted  by  the  salvors,  and 
he  further  expressed  his  opinion  that  the  charge  of  pillage  made 
against  the  Master  and  crew  of  the  Alicia  Annie,  had  been  made 
out,  and  that  he  was  disposed  to  withhold  from  them  their  portion 
of  the  sum  tendered. 

An  appeal  was  asserted  by  the  Appellants,  the  Masters,  owners, 
and  crew  of  both  the  Alicia  Annie  and  the  Aminta,  and  a  motion 
made  on  their  behalf  for  payment  of  the  ^noney  out  of  Court. 
This,  however,  the  Judge  refused,  observing  that  the  cause  was 
not  in  a  position  in  which  such  an  order  could  be  made,  inasmuch 
as  all  that  had  been  done  on  the  16th  of  March  was  to  find  that  the 
tender  was  good,  and  ought  to  have  been  accepted  without  going  * 
further.  The  Court  thereby  intending  to  give  the  salvors  and 
JElespondents  an  opportunity  of  considering  what  their  future  course  • 
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should  be,  after  sn£Scient  time  had  elapsed  to  enable  their  advisem, 
or  the  parties  in  the  Colony,  to  communicate  to  their  constituents, 
in  England  what  had  &llen  from  the  Court. 

Before  this  decree  was  pronounced,  the  AUda  Annie  went  t4» 
England  in  charge  of  Fraaery  and  Kirby,  her  Master  and  own^ 
was  himself  absent,  having  left  the  Colony  some  time  preTicnis, 
and  ignorant  of  there  being  any  allegation  against  himself  or  hia 
ship's  crew  of  pillage  of  the  Scindia.  Two  days  after  the  hearing 
of  the  cause,  and  before  judgment  was  deUvered,  an  affidavit  yn» 
made  by  Frciser  and  delivered  to  the  Judge,  which  alleged  that 
certain  articles  were  found  by  him  on  board  the  Jlida  Annie, 
which  bore  the  name  of  the  Seindia,  and  appeared  to  have 
belonged  to  that  vessel.  This  affidavit  was  the  only  evidence  in 
support  of  the  chaige  against  the  Alicia  Annie^  and  Kirhy  being 
absent  from  the  Colony,  the  Judge  offered  to  suspend  his  judgment 
in  order  to  give  him  an  opportunity  of  answering  it,  but  such  offer 
was  declined  by  Counsel  on  his  behalf. 

It  further  appeared  that  the  Alicia  Annie,  in  charge  of  Frasery 
on  her  voyage  to  England,  had,  in  entering  the  harbour  at 
Queenstown,  struck  on  the  wreck  of  a  sunken  vessel,  and  waft 
taken  into  harbour  in  a  sinking  state,  and  became  a  total  wreck, 
and  that  the  underwriter  refused  to  pay  the  insurance  in  conse- 
quence  of  the  deviation  the  vessel  had  made  in  rendering  salvage 
services  to  the  Sdndiay  from  which,  as  it  was  alleged,  a  loss  resulted 
to  the  Appellant,  Kirbg,  of  £3,150,  the  amount  of  the  insurances  on 
the  AUda  Annicy  her  freight  and  cargo. 

Under  these  circumstances,  an  application  was  made  by  the 
Appellant^  Kirby,  to  the  Judicial  Committee,  for  liberty  to  adduce 
further  evidence  in  the  cause  in  contradiction  of  the  charge  d 
pillage,  and  that  the  loss  of  the  insurance  should  be  taken  into 
account  in  estimating  the  salvage  services.  In  his  case,  the 
Appellant,  Kirhy,  denied  the  charge  of  pillage,  and  accounted  tor 
the  articles  found  on  board  his  vessel  which  were  alleged  to  bdoii^ 
to  the  Scindia,  and  he  verified  these  statements  by  affidavit. 

Mr.  Manisty^  Q.C.,  and  Mr.  Butt^  in  support  of  the  motion : — 

The  loss  of  insurance  on  the  Alicia  Antnie  is  a  material  fiiot^ 
whidi  could  not  have  been  known  to  the  Court  below  at  the 
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hearing  of  the    cause,    as    the  vessel  was  wrecked    after    the       *^*  ^ 
decree.    The  possibility  of  it  might,  perhaps,  be  inferred  from        l®^ 
the  circumstance  that  it  appeared  from  the  pleadings  that  the       Kibbt 
Alicia  Annie  had,  in  performing  the  salvage  service,  deviated  from  tbs  o^eb» 
her  coarse.    That  was  probably  the  very  reason  that  induced  the 
Judge  of  the  Yice-Admiralty  Court  to  refuse  to  distribute  the 
amount  paid  into  Court  until  the  parties  had  the  opportunity  of 
communicating  with  England.     The  question  of  the    effect  of 
deviation  in  sudi  circumstances  is  one  of  doubt,  and  requires  the 
decision  of  the  highest  Court  of  appeal :    Lawrence  v.  Sifde- 
hotham  (1);  The  Jane  (2);  Park  on  Marine  Assurance,  p.  647. 
We  ask,  therefore,  for  the  admission  of  evidence  to  raise  the  ques* 
tion  for  argument  on  the  hearing  of  the  appeal.    But  the  strong 
reason  we  urge  for  this  motion  is,  that  the  character  of  Captain 
Kirhy  has  been  assailed,  and  a  judgment  given  against  him  upon 
evidence  produced  after  the  hearing  of  the  cause  in  his  absence, 
and  without  his  knowledge,  and  which,  as  feur  as  it  affects  to 
charge  him  with  pilfering  the  Seindia,  is  Mae  and  unfounded, 
and  he  desires,  in  vindication  of  his  character,  to  be  allowed  to 
contradict  such  a  scandalous  imputation. 

The  Queen's  Advocate  (Sir  12.  PhiUimare)^  and  Mr.  K  C.  ClarTcsonf 
against  the  motion: — 

This  application  is,  in  effect,  made  for  the  purpose  of  varying  the 
amount  of  salvage,  that  is  the  sole  object  of  the  appeal,  and  the 
same  point  must  be  discussed  on  this  motion,  which  is  an  indirect 
mode  of  obtaining  the  opinion  of  the  Appellate  Court  upon  that 
point.  The  risk  of  loss  of  insurance  on  the  Alicia  Annie  was  a. 
matter  put  forward  by  the  Appellants,  and  taken  into  consideration 
by  the  Court  below  in  estimating  the  d^ree  of  merit  attributable 
to  each  of  the  salvors,  and  an  actual  loss  of  insurance  is  not  a 
material  fact»  or  one  which  ought  in  any  way  to  be  taken  into  consi- 
deration; the  insurance  is  not  void  by  deviation  to  assist  a  vessel 
in  distress :  The  Orbona  (3).  The  decree  made  by  the  Court  below 
was  simply  a  decree  pronouncing  for  the  sufiSciency  of  the  tender  of 
£2,000,  and  it  does  not  appear  that  that  decree  was,  as  it  at  present 
stands,  in  any  way  arrived  at,  or  affected  by,  the  charge  against 

(1)  6  East,  45.       (2)  2  Hag.  Ad.  Rep.,  338.      (3)  1  Ec.  &  Ad.  Bep.  161. 
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Kirhy.  There  is  no  ground  for  supposing  that  the  nature  of  the 
charge  against  Kirhy  was  unknown  to  him  previous  to  Yub 
departure  from  the  Colony,  and  his  Counsel  having  elected  to 
take  the  judgment  of  the  Court,  without  waiting  to  oommonicate 
with  his  client  in  England,  is  conclusive  against  such  an  applioar 
tion  as  this  being  entertained. 

The  Lord  Justice  Turner: — 

Their  Lordships  have  considered  this  application,  and  they  ate 
of  opinion  that  no  order  ought  to  be  made  upon  this  motion. 
.  The  application  is  for  the  admission  of  fresh  evidence,  before 
the  hearing  of  the  appeal,  now  pending  before  this  Courts  of 
matters  which  have  occurred  since  the  hearing  of  the  cause  in  the 
Court  below. 

Now,  where  parties  have  gone  to  a  trial  of  the  question  at  issue 
upon  the  evidence  which  they  have  at  the  time,  and  which  they 
were  able  then  to  adduce,  and  have  made  no  application  to  the 
Court  below  to  suspend  the  trial  until  further  evidence  can  be 
brought  forward,  it  evidently  requires  a  very  strong  case  to 
induce  any  Court  of  appeal  to  adnut  further  evidence,  in  order 
to  adjudicate  upon  that  question  which  has  been  determined  in 
the  Court  below. 

The  evidence  now  proposed  to  be  adduced  is  upon  two  points. 
First,  it  is  said  that  since  the  trial  of  this  case  in  the  Court  below, 
the  insurers  of  the  Alicia  Annie,  by  reason  of  her  having  deviated 
from  her  course  with  a  view  to  save  the  Sdndia,  wUch  is  the 
subject  of  the  suit,  have  refused  to  pay  the  insurance,  and  that  a 
loss  of  £2^000  has  in  consequence  been  sustained  by  one  of  the 
salvors  which  salved  the  Scindia,  and  the  evidence  which  is  pro* 
posed  to  be  offered  is  to  shew  the  loss  of  that  sum  of  £2,000. 

The  question  whether  there  was  a  danger  of  the  loss  of  the 
insurance  was  distinctly  put  in  issue  in  the  Court  below.  It  was 
a  question  which  the  Judge  had  to  consider  in  determining  the 
amount  which  he  would  award  for  this  salvor's  services,  and 
certainly  we  cannot  say  that  because  the  Judge  has  not  in  terms 
stated  that  he  has  taken  that  into  consideration,  it  did  in  teuct  form 
an  element  in  the  judgment  which  he  delivered,  and  in  the  amount 
which  he  awarded  to  the  salvors.    It  is  obvious  that  the  conse- 
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qnence  of  admitting  fresh  evidence  of  the  amount  of  the  salvage,       J*  0. 
to  be  adduced  upon  the  hearing  of  the  appeal,  would  be  this,  that  no       1866 
question  upon  the  amount  to  be  awarded  for  salvage  services  could      Kibbt 
be  entertained  xmtil  it  had  been  determined  whether  the  insurance  >pbi  ownebs. 
had  or  had  not  been  forfeited  in  consequence  of  a  deviation  of  the    ^  21'^"*  •» 
course  of  the  vessel  for  the  purpose  of  eflfecting  the  salvage.  

Now,  that  is  a  consequence  which  this  Court  cannot  look  at  **  Scimdia." 
without  considerable  alarm ;  and  certainly,  upon  that  ground,  if  "'^ 
these  parties  had  thought  that  the  deviation  might  vitiate  the 
insurance — as  they  did  think,  for  they  brought  it  before  the 
Judge — ^if  it  was  desirable  that  this  matter,  whether  the  insurance 
had  or  had  not  been  forfeited,  should  be  determined  before  the 
trial  of  the  cause,  their  course  was  very  plain :  to  apply  to  the 
Judge  to  suspend  the  trial  until  that  point  had  been  determined ; 
and  as  they  have  not  thought  fit  to  take  that  course,  their  Lord* 
ships  do  not  see  their  way  to  relieving  them  from  the  consequences 
of  their  own  omission. 

The  other  point  upon  which  evidence  is  proposed  to  be  adduced, 
as  affecting  the  amount  of  salvage,  is,  that  a  charge  has  been 
brought  forward  against  Kirby,  the  Captain  of  one  of  these  vessels 
which  effected  the  salvage,  of  having  pilfered  goods  from  the  vessel 
that  was  salved. 

Whatever  view  their  Lordships  might  have  taken  of  this  case,  if 
it  had  not  been  in  any  manner  dealt  with  by  the  Court  below,  this 
is  clear,  that  the  charge  was  distinctly  brought  forward  by  an  aflS- 
davit  of  Fraser,  made  in  the  cause  after  the  hearing  of  the  cause. 
The  Judge  noticed  that  affidavit,  and  received  it  evidently  with- 
out any  objection  on  the  part  of  the  parties  who  are  now  moving 
for  the  admission  of  additional  evidence  to  meet  the  charge  it  went 
to  establish ;  and  the  parties,  with  the  knowledge  of  that  affidavit, 
and  with  the  opportunity  offered  them  by  the  Court  below  of 
meeting  the  charge  which  was  so  made,  elected  to  take  the 
judgment  of  the  learned  Judge  upon  the  case  as  it  then  stood. 

We  think,  in  this  state  of  circumstances,  to  relieve  the  Appel- 
lants would  be  in  effect  to  do  that  which  this  Court  is  certainly 
not  in  the  habit  of  doing — ^relieving  parties  against  their  own 
election,  and  against  a  miscarriage  on  their  part  in  the  course  of 
the  conduct  of  the  cause.    On  neither  of  these  grounds,  therefore. 
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do  we  think  that  it  is  necessary,  or  that  it  would  be  right,  that  any 
order  should  be  made  upon  this  motion. 

It  may  be  possible  that  when  the  question  of  the  amount  of  the 
salvage,  which  is  the  real  subject  of  this  application,  is  determined 
by  this  Court,  an  application  may  be  made  to  this  Court — ^we  can- 
not tell  whether  such  application  will  be  made  or  not — to  distri- 
bute the  amount  awarded  between  the  two  salvors ;  if  any  such 
question  should  arise,  if  any  application  like  the  present  should  be 
made,  we  shall  then  see  whether,  upon  the  evidence  before  us, 
there  is  sufficient  to  enable  us  to  dispose  of  that  question ;  and 
it  will  be  quite  in  our  power,  if  we  think  there  is  not  sufficient 
evidence  to  enable  us  so  to  dispose  of  the  question,  to  remit  tlie 
case  to  the  Court  below  for  further  inquiry  upon  that  point. 

We  think,  therefore,  that  that  furnishes  another  reason  against 
granting  the  present  application,  as  it  evidently  shews  that  it  is 
premature,  inasmuch  as  it  is  quite  unknown  whether  any  such 
question  can  or  will  arise  upon  the  hearing  of  the  appeaL 

On  these  grounds  their  Lordships  think  this  motion  must  be 
refused,  and  with  costs. 

The  appeal  now  came  on  for  hearing  on  the  facts  and  circum- 
stances above  stated, 

Mr.  Manidy,  Q.C.,Mr.  Suit,  and  Mr.  F.  Lushington,  for  the 
Appellants : — 

This  case  Ues  in  a  very  narrow  compass.  The  Scindia  was  a 
derelict,  and,  with  her  cargo,  of  the  value  of  above  £30,000,  was 
preserved  from  total  loss  by  the  Appellants  under  circumstances 
which  entitle  them  to  a  liberal  compensation  for  their  services. 
The  sum  of  £2,000  was  wholly  inadequate  as  remuneration  for 
the  salvage  service  rendered  by  the  Appellants.  It  is  clear 
that  the  loss  of  £3,150  sustained  by  Kirhy,  in  consequence  of  the 
policies  of  insurance  on  the  ship  Alicia  Annie  and  her  cargo  being 
avoided  by  deviation  in  her  course,  ought  to  be  taken  into  account 
in  considering  the  sum  awarded  for  salvage.  As  also  in  respect  to 
the  owners  of  the  cargo  for  breach  of  contract,  Wilson  v.  27*e 
Newport  Bock  Co.  (1). 

*  Present: — ^Db.    LusHiNaTON,    Sib  John    CoLEamQE,   and    Sib  Edwabd 

YaUGHAN  WniLIAMS. 

(1)  1  L.  R.  Ex.  177.         ^ 
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The  Queen's  Advocate  (Sir  B.  PhiUimore),  and  Mr.  E.  C.  Clarhsm,       ^*  ^ 
for  the  Eespondents : —  wvw    * 

This  Court,  like  the  former  Courts  of  Delegates  in  Admiralty         v, 
-cases  is  averse  to  interfere  with  the  discretion  of  inferior  Courts  in    ™/tm" 
varying  the  amount  of  salvage  service.  This  is  not  a  case  of  appeal   "  S^^ia. 
on  the  question  of  distribution,  that  question  has  yet  to  be  settled        Ths 

by  the  Court  below ;  but  it  is  an  appeal  for  the  purpose  of  in-        

creasing  the  sum  decided  by  the  Court  below  to  be  amply  suffi- 
cient remuneration  for  the  services  performed.  We  submit  that 
the  tender  of  £2,000,  and  the  subsequent  award  of  that  sum  by 
the  Judge  of  the  Vice- Admiralty  Court,  was  an  abundant  recom- 
pense for  the  salvage  services  performed  by  these  two  vessels. 

Their  Lordships,  at  the  conclusion  of  the  argument,  desired  to 
hear  the  following  case,  The  Trtie  Blue,  which  involved  the  same 
principle,  namely,  the  increase  of  the  sum  awarded  by  the  Court 
below  for  salvage  services ;  before  giving  judgment. 

Proctors  for  the  Appellants,  the  owners,  &c.,  of  The  Aminta : 

Pritchard  &  Sons. 
Solicitors  for  Appellants,  the  owners,  &c.,  of  The  Alicia  Annie : 

Gregory,  BowcUffe,  &  Bowdiffe. 
Solicitors  for  the  Eespondents :  WdUon  &  Bubb. 
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J.c*     GEORGE  MICHAEL  PAPAYANNI  and  >       , 

-o.p  >      Appellants; 

1866  OTHERS I 

June  2G.  AKD 

CHARLES  HOCQUARD  and  another  .    .    .  Respondents. 


THE  "TRUE  BLUE," 


ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  MALTA. 

Dtrelict,  salvage  o/-^ Appeal  for  insufficiency  of  sum  awarded  allowed  and  salixzge 

increased. 

In  a  case  where  a  derelict  vessel  and  cargo  of  the  value  of  £1,452  was  salved 
by  a  steamer,  which,  with  her  cargo,  was  of  the  valae  of  £30,000,  the  Vice- 
Admiralty  Court  awarded  £300  for  salvage : — Edd^  by  the  Judicial  Com- 
mittee that,  under  the  circumstances,  that  sum  was  not  sufficient^  and  the 
same  increased  to  £450. 

XHIS  appeal  was  brought  from  a  judgment  of  the  Vice-Admiralty 
Court  of  the  Island  of  Malta, 

The  cause  from  which  the  appeal  was  brought  arose  out  of  a 
claim  for  salvage,  brought  by  the  Appellants,  the  owners,  Master 
and  crew  of  the  steamship  Laconta,  against  the  schooner  Trtie 
Blue^  of  which  the  Respondent  was  the  Owner  and  Master ;  for 
services  rendered  in  towing  the  True  Blue  into  the  harbour  of 
Malta.  The  True  Blue,  a  schooner  of  ninety-six  tons  burthen, 
bound  from  Ancana,  with  a  cargo  of  wheat,  to  Cork  or  Falmouth, 
had  been  abandoned  by  her  Master  and  crew  through  stress  of 
weather;  and  on  the  morning  of  the  14th  of  February,  1865, 
was  fallen  in  with  by  the  Laconta,  at  a  considerable  distance 
from  the  Island  of  MaUa,  The  Laconta  was  a  screw  steamer, 
of  782  tons  burthen,  of  200  horse-power,  and  of  the  value  of 
about  £30,000,  and  at  the  time  was  on  a  voyage  from  Alexandria 
to  Liverpool,  laden  with  a  valuable  cargo,  intending  to  call  at 
Malta,  and  did  not  change  her  destination,  though  she  deviated 
from  her  course,  for  the  purpose  of  salving  the  True  Blue  and 

*  Present  :—lhi.  LusHnx^GTOv,  Sib  John  Tatlob  Colebidoe,  and  Sa  Edwabd 
Vauohan  Wqjjaiis. 


Papayanni 
hocqvabd. 
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her  cargo.  She  commenced  to  tow  the  Trm  Blue  at  about  noon  J.  C. 
on  the  14th  of  February,  and  towed  her  to  Malia,  where  she  isee 
arrived  at  about  2  a.m.  on  the  16th  of  the  same  month.  The 
total  value  of  the  property  salved  was  £1,452.  15». 

A  suit  was  brought  in  the  Vice-Admiralty  Court  of  MaUa,  and 
the  True  Blice  arrested ;  appearance  was  entered  for  the  Respon-      bue." 
dent;    whereupon  the  Master  of  the  Laoonia^  on  behalf  of  the  ' 

Appellants,  filed  a  protest  in  the  Court  of  Commerce  of  MaUa^ 
and  desired,  under  the  authority  of  that  Court,  to  declare  the  par- 
ticulars of  his  voyage,  and  the  vessel  found  by  him  abandoned 
at  sea ;  but  the  Judge  of  the  Viee-Admiralty  Court  (Sir  Antonio 
Micalef),  acting  under  the  rules  and  regulations  for  the  several 
Courts  of  Vice-Admiralty  abroad,  established  by  the  Order  in 
Council  of  the  27th  of  June,  1832,  in  pursuance  of  the 
2  Will  4,  c  51,  and  further  enforced  by  the  26  &  27  Vict. 
c.  24,  8.  24,  ordered  the  Appellant  to  bring  in  his  petition  without 
prejudice  to  the  Bespondent's  right  to  object  at  the  hearing  to  the 
jurisdiction  of  the  Vice-Admiralty  Court  of  Malta.  The  Appel- 
lants accordingly  brought  in  an  Act  on  petition,  setting  forth  the 
above  facts,  and  the  circumstances  under  which  the  True  Blue 
became  a  derelict,  and  the  nature  and  particulars  of  the  salvage 
service  rendered  by  the  Laeonia;  and  praying  that  such  sum 
might  be  decreed  to  them  for  salvage  service  rendered  and  losses 
sustained.  The  Bespondents,  in  their  reply,  admitted  the  parti- 
culars of  the  services  pleaded  to  be  substantially  true.  The  cause 
was  heard  on  the  3rd  of  April,  1865,  when  the  Judge  of  the  Vioe^ 
Admiralty  Court,  on  the  preliminary  exception  to  the  jurisdiction 
of  the  Court,  considering  the  26  &  27  Vict.  c.  24,  and  the  rules 
and  regulations  in  force  under  that  Act,  and  the  Orders  in  Council 
of  the  27th  of  June,  1832,  and  6th  of  July,  1859,  and  that,  accord- 
ing to  the  10th  section  of  the  26  4&  27  Vict,  c  24,  Vice-Admiralty 
Courts  have  jurisdiction  in  respect  of  claims  relative  to  salvi^e 
of  ships  or  goods  therefrom,  and  that  according  to  section  2  oi 
that  Act  the  term  "Vice-Admiralty  Court **  meant  any  of  the 
Vice-Admiralty  Courts  enumerated  in  the  schedule  annexed 
thereto,  among  which  was  Malta  ;  and  that  Courts  in  MaUa  have 
hitherto  exercised  jurisdiction  in  salvage  cases,  decided,  that,  not- 
withstanding there  was  another  Court  (the  Court  of  Commerce), 
V«^I.  3  X 


252  CASES  m  THE  PEIVY  COUNCIL.  [L.  R 

J.  c.  having  power  to  take  cognizance  of  similar  questions,  the  pre- 

1866  sent  cause  was  subject  to  the  jurisdiction  of  the  Vice- Admiralty 

Papayanni  Court  of  Malta,  and  upon  the  merits  decreed  the  sum  of  £300  to 

„    *•  the  Owners,  Master  and  crew  of  the  Laconia,  for  salvage  service 

rendered  by  them  to  the  Trtie  Blue  and  her  cargo,  with  costs. 

The  **  Tbxjb 
Blue."  The  Appellants  appealed  from  this  decree,  and  prayed  that  a 

larger  sum  than  £300  might  be  awarded  to  them  in  the  circum- 
stances, as  salvage  services. 

Mr.  BreUf  Q.C.,  and  Mr.  Cohen,  for  the  Appellants : — 

We  do  not  impeach  the  decision  of  the  Court  below  on  the 
question  of  jurisdiction ;  we  think,  whether  or  not  there  may  be  a 
concurrent  jurisdiction  in  the  Court  of  Commerce  at  Malta,  the 
Vice-Admiralty  Court  established 'there  had  jurisdiction  under  tie 
26  Vict.  c.  24,  and  the  Orders  in  Council  referred  to  in  the  judg- 
ment below.'    We  are  aware  also  of  the  difficulty  of  inducing  a 
Court  of  appeal  to  vary  the  amount  of  salvage  services  given  by  the 
Court  below,  but  under  the  peculiar  circumstances  of  this  case  we 
sabmit  that  the  sum  of  £300  is  too  small  for  the  risk  we  incurred, 
and  the  service  we  performed,  in  salving  this  derelict  vessel.    First, 
it  is  clear  from  the  evidence,  and  is  admitted  on  the  pleadings,  that 
at  the  time  when  the  Laconia  came  up  to  the  Trvs  Blue  she  was  not 
only  a  derelict,  but  in  such  a  condition  that  the  total  loss  of  the 
ship  and  cargo  would  have  been  inevitable  but  for  the  salvage 
service  we  rendered.      In  performing  such  services  the  Laconia 
was  delayed  on  her  voyage  during  a  period  of  not   less  than 
twenty-three  hours ;  the  expenses  incurred  by  such  delay,  with  the 
wear  and  tear  of  the  vessel,  exceeded  £100.    The  valup  of  the 
True  Blue,  with  her  cargo,  is  admitted  to  be  £1,452.  15«.,  without 
her  pro  rata  freight,  which  we  say  ought  to  be  added.     There  was, 
besides,  the  extra  labour  of  the  Master  and  crew  of  the  La^oniaj 
the  fetigue  and  exertion  they  were  compelled  to  undergo  to  be 
taken  into  consideration.     Added  to  which,  if  must  be  borne  ic 
mind  that  in  rendering  such  salvage  services  the  Laconia,  to  some 
extent,  deviated  from  her  voyage,  and  the  Master  took  upon  him- 
self a  heavy  and  anxious  responsibility,  as  well  on  account  of  such 
deviation,  as  of  the  great  peril  and  loss  to  which  he  was  obliged 
to  expose  his  ship  and  cargo.    On  these  grounds,  and  upon  the 
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principle  of  the  decided  cases,  we  submit  that  we  are  entitled  to  J.  C. 

a  larger  sum  than  £300.     The  principles  on  which  Courts  of  1866 

Admiralty  proceed  lead  to  a  liberal  remuneration  for  salvage  ser-  Papayanki 

vices :   Arnould  on  Marine  Insurance,  p.  477 ;   The  Sarah  (1) ;  hooquabd. 

The  WUliam  Beckford  (2).    The  Inca  (3),  which  is  similar  to  the  ^bb'^bue 

case  here,  was  one  of  derelict ;  and  in  this  Court  the  Judicial  Blub." 
Committee,  in  a  case  where  the  salvage  awarded  by  the  High 
Court  of  Admiralty  was  £250,  increased  the  amount  to  £500 : 
The  Medora  Caledonian  Steam  Company  v.  Stutton  and  othfrs  (4). 

Mr.  Aspinall,  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the  Respon- 
dents :— 

There  has  been  ample  remuneration  for  the  services  performed. 
Looking  at  the  value  of  the  ship  and  cargo  of  the  True  Blue^ 
and  the  circumstances  under  which  the  salvage  was  effected,  there 
was  no  such  risk  incurred  as  is  insisted  on  by  the  Appellants,  who 
were  fully  remunerated  by  the  sum  of  £300  awarded  them  by 
the  Judge  of  the  Vice- Admiralty  Court  of  Malta.  This  Court  is 
unwilling  to  interfere  with  the  amount  of  salvage  awarded  by 
the  Court  below :  The  Neptune  (5),  The  'Clarissa  (6).  There  was 
no  such  deviation  from  the  course  by  the  Laconia  as  would  entitle 
her  to  an  increase  of  salvage.  The  only  inconvenience  sustained 
by  her  was  the  delay  of  a  few  hours  on  her  voyage. 

Dr.  Lushington  : — 

In  these  appeals  the  same  question  arises,  and  upon  which 
similar  arguments  have  been  used,  though  the  circumstances  and  the 
value  of  the  property  concerned  in  each  case  are  totally  different. 

It  is  perfectly  true,  as  it  has  been  argued  on  behalf  of  the  Ee- 
spondents  in  these  two  cases,  that  this  Court  is  always  very 
reluctant  to  review  cases  of  salvage,  either  coming  from  the  Court  of 
Admiralty  or  from  the  Vice- Admiralty  Courts,  on  the  sole  ground 
of  the  pecuniary  reward  which  has  been  bestowed  in  those  Courts 
being  deemed  to  be  insufficient ;  because  it  is  manifest  that  in  all 
these  cases  there  is  the  exercise  of  individual  discretion,  and  that 
exercise  of  individual  discretion  almost  always  differs  among  dif- 

(1)  1  Rob.  313  note.  (4)  5  Notes  of  Gases,  156. 

(2)  3  Rob.  365.  (5)  12  Moore,  P.  C.  Cases,  346. 

(3)  12  Moore,  P.  C.  Cases,  189.  (6)  Ib.340 ;  S.  C,  Sw.  129 ;  Ad.  Rep.129 

3  X2 


254  CASES  IN  THE  PRIVY  COUNCIL.  [I*.  B- 

j.  0.  ferent  persons.    Still,  however,  if  they  think  that  the  justice  of 

1866  the  case  has  not  been  attained,  it  is  the  duty  of  this  Court,  sitting 

Papatanni  ^  ^  Court  of  appeal,  to  remedy  any  grievance  which  may  appear 

-a     ^'  to  exist,  and  to  do  that  which  under  the  circumstances  they  may 

consider  to  be  ri^ht. 

The  **  Tbce 

Blue."  Having  made  this  observation,  the  first  point  to  which  we  will 

refer  is  that  which  has  been  very  much  argued,  the  question  of 
deviation.  In  both  these  cases  that  question  arises.  There  is  no 
doubt  whatever  that  in  the  strict  sense  of  the  term  the  vessel 
in  each  case  was  guilty  of  a  deviation ;  and  the  consequences  of 
being  guilty  of  a  deviation  may  be  of  the  utmost  importance. 

In  the  first  place  the  consequence  of  a  deviation  may  be  the 
voidance  of  the  policies  of  insurance  altogether,  or,  as  was  argaed, 
the  consequence  might  be  that  actions  might  be  brought  by  the 
owners  of  the  cargo  against  the  owners  of  the  ship. 

Now  with  regard  to  the  present  state  of  the  law  upon  this  sub- 
ject, it  undoubtedly  is  left  in  an  undecided  state.  Their  Lordships 
will  state  all  that  they  know  about  it ;  but  they  are  satisfied,  ficom 
having  formerly  made  as  narrow  an  examination  into  the  autho- 
rities as  they  possibly  could,  and  again  since  yesterday,  that  it 
never  has  been  directly  decided  by  any  Court  in  this  country  what 
is  the  effect  of  a  deviation,  where  the  object  of  that  deviation  has 
been  the  performance  of  salvage  service  with  reference  either  to 
life  or  to  property. 

All  that  we  know  of  the  law  upon  the  subject  (having  looked  to 
the  cases  referred  to  as  authorities)  is  to  be  found  in  the  last 
edition  of  Mr.  Justice  Park's  book  on  Marine  Insurance,  in  which 
(p.  647)  there  are  the  following  words :  "  And  a  ship  may  go  out 
of  her  regular  course  in  order  to  afford  assistance  to  another  ship  in 
distress,  without  being  guilty  of  a  deviation."  And,  whoever  may 
have  used  those  words,  he  cites  as  authorities  in  support  of  that 
assertion,  6  East,  p.  54,  and  3  Bob.  Ad.  Eep.  p.  294.  There  is  also 
cited  the  case  of  The  Jane,  in  2  Hag.  Ad.  Eep.  p.  338. 

.Now  with  regard  to  The  Jane,  that  case  leaves  the  question 
exactly  where  it  was  before ;  it  says  nothing  beyond  expressing  a 
doubt  whether  the  law  goes  to  the  full  extent  of  sayiiig  that  in 
every  case  a  policy  of  insurance  would  be  vitiated  under  such 
circumstances.     Nor  does  the  case  cited  from  6  East,  and  the 
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observations  which  fell  firom  Mr.  Justice  Le  Blane  in  that  case,       J.  c. 
appear  to  ns  to  support  the  passage  which  has  jnst  been  read  from        1866 
Mr.  Justice  Park's  book.   The  American  authorities  are  well  known  papayakni 
to  have  taken  a  distinction  between  risk  incurred  in  life  salvage    „    ^' 

and  in  the  salvage  of  property  (Kenfs  Comms.,  vol.  iii.,  p.  16) ;  but        

it  is  also  known  (though  it  is  impossible  to  refer  to  it,  because  it  Blit." 
was  merely  the  ipse  dixit  of  a  very  learned  person)  that  a  Judge 
used  this  argument,  he  said  it  would  be  exceedingly  injurious  to 
the  mercantile  marine  of  Ungland  if  in  every  case  in  which  assist- 
ance should  be  rendered  to  another  merchant  vessel,  the  policy  of 
insurance  should  become  void;  and  he  expressed  a  doubt  whether, 
under  such  circumstances,  it  would  not  be  an  exceedingly  injurious 
thing  to  lay  down  an  universal  rule  that  policies  shall  always  be 
vitiated,  and  that  if  the  cargo  be  lost  or  damaged,  an  action  will 
always  lie  against  the  owners  of  the  vessel. 

Now  in  these  cases,  their  Lordships  have  been  invited  to  solve 
that  question.  Their  Lordships  beg  leave  to  decline  that  invita- 
tion. K  we  could  have  given  it  a  direct  solution  at  once,  without 
taking  time  for  consideration,  we  should  have  been  very  glad  so  to 
have  done ;  but  we  are  of  opinion  that  this  question  ought  to  be 
raised,  not  incidentally  before  this  Tribunal,  but  directly  before 
another  tribunal,  as  the  great  question  at  issue,  and  there  receive 
the  most  careful  deliberation,  until  at  last  it  comes  to  a  final  solu- 
tion and  is  set  at  rest. 

We  will  only  add  that  in  all  these  cases  where  the  Judge  consi- 
ders in  his  own  mind  what  he  ought  to  do  with  respect  to  the 
amount  of  salvage  to  be  given,  he  can  never  forget  that  there  was 
possibly  a  risk  incurred  by  those  on  board  the  salving  vessel  in 
respect  to  the  vacation  of  policies  of  insurance,  and  in  regard  to 
actions  which  might  be  brought  against  the  owners  of  the  vessel 
by  owners  of  cargo. 

So  much  for  that  point.  The  next  point  to  which  their  Lord- 
ships must  very  briefly  advert — ^which  has  been  very  much  en- 
larged upon — is  the  question  of  derelict :  that  is,  how  far  a  case  of 
derelict  differs  from  one  which  is  not  derelict.  On  this  point  there 
are  some  very  important  observations  in  one  of  the  earliest  judg- 
ments of  Lord  StowdL  It  is  in  the  case  of  The  Aquila,  which  is 
among  the  very  first  of  his  judgments,  and  is  to  be  found  in 


256  CASES  IN  THE  PRTVY  COUNCIL.  [L.  B. 

J.  c.  1  Bob.  Ad.  Eep.  p.  37.     In  that  case,  after  a  research  into  all  the 

1866  authorities  which  could  be  found  upon  the  question.  Lord  Siatc^ 

Papayanni  considered  what  was  the  amount  of  salvage  proper  to  be  awarded 

,^    ^'  in  cases  df  derelict ;  whether  or  not  there  was  an  ancient  usage  of 

HOOQUABD. 

givijag  a  moiety  to  those  who  rescued  the  vessel :  whether  there 

Blue."  was  any  fixed  proportion,  or  whether  the  fit  and  proper  rule  ijvas 
not  to  look  at  all  the  circumstances,  and  give  what,  in  the  judg- 
ment of  the  Court,  was  the  estimate  of  the  proper  amount ;  and  he 
stated  that  the  result  to  which  he  had  arrived  was,  that,  though 
there  was  an  ancient  custom  of  giving  a  moiety  of  the  value,  whici 
custom  had  lasted  down  to  the  time  of  Charles  11.,  since  that  reign 
it  had  fallen  into  desuetude.  He  then  goes  on  to  state  what  had 
occurred  from  time  to  time,  and  comes  to  the  conclusion  that  the 
proper  mode  of  considering  the  question  is,  what  is  the  fit  and 
proper  amount,  with  reference  to  all  the  circumstances,  including 
the  value  of  the  property  salved,  and  the  risk  to  the  property  of 
the  salvors? 

Now,  in  truth  and  in  fact,  when  the  Court  comes  to  consider  the 
question  of  derelict  or  not,  it  takes  into  consideration  the  danger  to 
the  property ;  and  so  it  does  where  the  vessel  is  not  derelict :  the 
property  may  be  in  infinite  danger  though  it  is  not  derelict :  but 
the  Court  always  considers  that  one  of  the  material  ingredients, 
upon  which  it  gives  a  large  salv6tge,  is  the  danger  to  the  property ; 
and  the  danger  may  be  (we  do  not  say  it  is,  but  the  danger  may 
be),  and  in  certain  cases  of  salvage  it  is,  as  great  to  the  property 
which  is  not  derelict  as  it  is  in  other  cases  where  the  property  is 
derelict.  Therefore,  the  proper  course  to  pursue  in  all  these  cases 
is  to  consider  the  fact  of  derelict  as  being,  as  it  were,  an  ingredient 
in  the  degree  of  danger  in  which  the  property  is. 

Now,  having  said  that,  and  disclaiming  altogether  the  notion 
•  that  there  ought  to  be  any  particular  proportion  awarded  in  a  case 
of  derelict — ^though  of  course,  from  the  very  principle  we  have 
stated,  in  the  case  of  derelict  a  larger  proportion  of  salvage  would 
be  given  than  in  other  cases — we  now  come  very  briefly  to  notice 
the  cases  which  have  been  argued  before  us. 

It  appears  that  in  the  case  of  the  Triie  Blue,  the  vessel  which 
effected  the  salvage  was  the  Laconia,  a  steam-vessel,  the  value  of 
which  was  £30,000.     £300  was  given  by  the  Court  below.     The 


V, 

hooquabd. 
The  •*  True 
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value  of  the  property  salved  was  £1,452.  The  vessel  was  taken  J.  o. 
possession  of  about  240  miles  from  Malta,  at  noon  on  the  14th  of  1866 
February,  and  reached  MaUa  on  the  16th  of  February.  Papayanni 

Now  that  the  vessel  was  in  danger  when  she  was  so  taken  pos- 
session of,  having  been  so  many  days  before  abandoned  by  her 
own  crew,  there  can  be  no  doubt  whatever ;  but  there  was  nothing  *"blce; 
in  the  particular  state  of  the  weather  at  that  time,  nothing  in  the 
particular  locality  where  the  vessel  was,  to  shew  there  was  any 
immediate  danger  of  absolute  destruction  to  the  vessel.  Every 
vessel  when  abandoned  at  sea,  left  without  any  one  on  board,  is, 
of  course,  in  considerable  degree  of  danger,  because,  perhaps,  in  a 
short  time  it  is  almost  absolutely  certain  that  the  vessel  will  come 
to  entire  destruction. 

Then,  with  regard  to  the  salvors  themselves,  this  is  a  case  in 
which  the  salvage  was  efifected  by  a  steamer,  consequently  there 
was  no  great  degree  of  labour  to  those  on  board  the  vesseL  A 
certain  degree  of  additional  labour  there  might  be,  but  nothing  to 
any  great  extent.  Danger  to  the  salvors  there  was  none  whatever. 
The  vessel  was  afterwards  detained  at  Malta  for  a  certain  length 
of  time ;  as  fax  as  it  is  to  be  collected  from  the  evidence  of  the 
Master  and  crew,  it  was  for  about  eleven  or  twelve  hours.  Now 
the  question  is  whether  regarding  the  value  of  the  vessel  salved, 
viz.,  £1,452,  their  Lordships  ought  to  approve  of  the  decree  of  the 
Court  below  for  £300 :  and  we  are  all  of  opinion  that  it  is  not 
sufficient.  We  are  of  opinion  that  there  ought  to  be  a  certain 
increase ;  we  all  think  the  sum  which  ought  to  have  been  given 
is  £450,  including  the  £300  already  given. 

We  now  proceed  to  consider  the  case  of  the  Scindia, 

The  salvors  in  this  case,  are  the  Aminta  and  the  Alicia  Annie, 
and  the  property  salved  is  very  considerable.  The  value,  as  near 
as  we  can  make  out,  is  admitted  to  be  about  £31,000.  There  is  a 
difference  in  the  statements  of  the  value ;  one  case  states  it  at 
£30,281,  the  other  at  £31,281,  but  probably  about  £31,000  is 
a  fair  statement  of  the  value. 

Well,  then,  the  next  consideration  is,  what  is  the  value  of  the 
salving  ships  and  their  cargoes  ?  We  are  not  able  to  fix  it  exactly. 
We  are  not  at  all  aware  what  the  value  of  the  Alicia  Annie  was, 
though  probably  it  was  very  considerable. 
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J.O.  The  other  vessel  and  cargo  were  certainly  of  very  large  Talae, 

1866  worth  £140,000  or  £150,000 ;  it  cannot  be  fixed  more  nearly,  nor 

Papayakhi  ^  ^*  important  that  it  should  be  done  in  this  case.      The  number 

^-  of  salvors  on  board  the  two  salving  ships  was  no  less  than  about 

forty  men.     Now  the  sum   of  money  which  was    tendered  was 

Ths  **  Tbub 
Blue."      £2,000,  and  that  sum  the  Judge  of  the  Vice-Admiralty  Court  at 

the  Cape  of  Oood  Hope  deemed  adequate.  He  deemed  £2,000 
to  be  sufficient,  and  there  left  the  case.  It  appears  he  left  the 
case  there  without  doing  anything  more,  because  having-  pro- 
nounced his  opinion  that  £2,000  was  sufficient  for  both  ships,  he 
may  have  thought  that  application  would  be  made  to  him  to  wind 
up  the  case.  We  understand  that  is  what  he  meant,  though  he 
does  not  express  himself  very  definitely.  He  expected  applications 
would  be  made  to  him  on  behalf  of  the  two  Appellants,  with 
regard  to  the  agreement  which  was  made  between  them  witli 
reference  to  the  division  of  the  salvage. 

The  circumstances  of  this  case  are  soon  told. 

The  derelict  vessel  was  at  a  certain  distance  from  the  shore,  of 
course  there  is  a  difference  in  the  evidence  as  to  what  that  distance 
was ;  if  there  had  been  no  difference  in  the  testimony  at  all,  it 
would  have  been  the  most  surprising  case  their  Lordships  ever 
had  to  consider;  however,  there  is  a  difference,  though  it  is  a 
matter  of  no  great  importance — ^it  was  at  a  distance  of  something 
like  twelve  or  fourteen  miles;  but  they  say,  with  great  truth, 
the  vessel  was  in  great  danger,  and  so,  beyond  all  doubt,  she 
was  at  that  period,  with  her  port-holes  open,  her  scuttles  open, 
three  feet  of  water  in  her,  and  the  quantity  of  water  increasing 
every  hour,  because  that  would  be  a  matter  of  course  even  in  calm 
weather,  and  if  the  weather  had  come  on  to  blow  she  would  have 
been  in  very  imminent  danger  indeed.  As  to  all  the  discussion  about 
"  immediate  danger,"  if  it  is  meant  that  she  was  in  "  immediate 
danger  "  at  that  moment  of  going  down  and  sinking,  she  certainly 
was  not ;  but  she  was  in  "  immediate  danger  "  in  another  sense  o{ 
the  word,  namely,  unless  some  one  came  to  her  rescue  in  a  very 
short  time  she  would  have  been  lost  and  destroyed  altogether. 
Therefore,  upon  this  point  the  question  turns  upon  the  effect  of 
the  word  "immediate."     When  the  Alicia  Annie  came  to  the 
assistance  of  the  Scindia,  she  certainly  was  not  strong  enough, 
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lookiiig  at  the  number  of  her  crew,  to  perform  the  work  of  salvage       J.  C. 
successfully  in  a  short  time ;  and  when  the  Aminta  comes  up  she       1866. 
makes  an  agreement  with  her  that  they  shall  share  the  salvage   p^atanmi 
equally,  the  Aminia  being  a  much  larger  vessel,  and  having  a   hq^^^^j^j^ 
much  larger  crew,  so  that  they  could  put  on  board  the  Scindia  a        -— 
sufficient  number  of  sailors  to  effect  the  rescue  of  the  vessel.      Blub." 
That  was  done,  and  the  vessel  was,  without  much  labour,  conveyed 
safely  into  port.     The  distance  signifies  nothing;   a  few  hours' 
sailing   accomplished   the  whole  distance,  and    the  vessel  was 
brought  safely  into  port. 

Now  a  tender  having  been  made  of  £2,000,  and  that  having 
been  deemed  by  the  Judge  of  the  Court  below  sufficient,  the 
question  comes  to  us  shortly  in  this  shape — Was  this  a  sufficient 
tender  ?  That  is  the  whole  question,  looking  at  the  values,  and 
taking  into  consideration  (that  which  it  is  impossible  for  any  one 
to  define)  the  additional  risk  from  having  to  make  a  deviation,  is 
not  the  actual  event,  but  the  possible  event,  of  the  cargo  being 
lost  or  damaged,  an  event  which  must,  to  a  certain  extent,  not  be 
forgotten  in  estimating  the  amount  of  salvage  to  be  awarded. 

Now  we  are  all  of  opinion  that  £2,000  was  not  sufficient,  and  we 
shall  pronounce  for  an  additional  £1,000,  which  will  make  £3,000. 

But  there  is  another  matter  remaining  behind,  and  that  is  with 
regard  to  the  Alieia  Annie.  What  their  Lordships  will  do  will  be 
this :  of  course  the  costs  must  be  paid,  because  we  reverse  the 
judgment  of  the  Court  below.  According  to  the  agreement, 
£1,500,  a  moiety  of  the  salvage,  must  be  paid  over  to  the  owners 
of  the  Aminta;  but  with  regard  to  the  other  £1,500,  there  is  a 
difficulty  as  to  what  was  going  to  be  decreed  by  the  learned  Judge 
of  the  Court  below.  We  shall  do  this :  we  shall  require  £1,500  to 
be  left  in  the  Eegistry,  and  then  either  the  owners  of  the  Aminta^ 
or  the  owners  of  the  Alieia  Annie,  may  make  an  application  to 
their  Lordships,  and  they  will  decide,  according  to  the  justice  of 
the  case,  what  ought  to  be  done  with  that  £1,500. 

Their  Lordships,  however,  propose  to  distribute  the  £1,500, 
awarded  to  the  Aminta  in  this  way :  to  give  £1,000,  to  the  owners, 
the  salvage  having  been  in  reality  chiefly  performed  by  the 
vessel ;  £200,  to  the  Master  for  the  responsibility  he  incurred ; 
and  £300,  among  the  crew. 
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J.  0.  With  regard  to  the  Alicia  Annie,  this  will  be  the  course :  those 

1866        who  represent  the  Alicia  Annie  will  present  a  petition  that  the 

Papatajhii   £l»500  may  be  paid  to  them.     The  Eespondents  may  appear  on 

that  petition,  and  deny  the  right  of  the  Alicia  Annie  altogether, 

and  pray  it  may  be  paid  over  to  them  wholly  or  in  part. 

Proctors  for  the  Appellants :  Pritchard  &  Sons, 
Proctors  for  the  Eespondent :  Clarkson,  Son,  &  Cooper. 


V. 

hooquabd. 

Thb  "  Tbub 
Bltjb." 
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J.  c .♦      IN  THE  MATTER  OF  LAURENCE  McDERMOTT  agaixct 

1866.  CERTAIN  ORDERS   OF  THE   SUPREME   COURT   OF   BRITISB 

GUIANA. 


ON  PETrnON  FROM  BRITISH  GUIANA. 

Contempt  of  Court — Comments  in  Newspaper  on  administration  <f  jtidiob^ 
Order  committing  PuUisIter  to  gad — Charter  ^Justice  <f  British  OuianOj 
20th  June,  ISZl— Appealable  value. 

Leave  to  appeal  given  from  an  Order  of  the  Supreme  Court  of  Civil  Justice 
of  British  Guiana,  committing  the  publisher  of  a  local  journal  to  prison  for 
six  months  for  an  alleged  contempt  of  Court,  in  Publishing  in  such  journal 
comments  on  the  administration  of  justice  by  that  Court,  with  liberty  to  the 
Judges  of  the  Supreme  Court  to  object  to  the  competency  of  such  appeal  at 
the  hearing. 

JLniS  was  a  petition  for  leave  to  appeal  from  an  Order  of  the 
Supreme  Court  of  British  Quiana  committing  the  Petitioner, 
Laurence  McDermoU,  the  .publisher  of  the  Colonist  Newspaper, 
to  gaol  for  six  months,  for  an  alleged  contempt  of  Court  in  pub- 
lishing in  that  Newspaper  two  articles  supposed  to  reflect  on  James 
Crosby,  Esq.,  one  of  the  Judges  of  the  Supreme  Court  iu  that 
Colony,  and  on  Mr.  Boss,  a  Barrister  practising  in  that  Court 

The  petition  stated  that  for  some  time  past  great  dissatisfaction 
had  existed,  and  much  discussion  been  raised   respecting  the 
judicial  proceedings  of  the  Supreme  Court  of  Civil  Justice  of  the  ^ 
Colony,  and  especially  with  regard  to  certain  proceedings  taken 
against  Mr.  Campbell,  one  of  the  Officers  of  that  Court,  who,  by 

•  Present : — Lord  Westbubt,  Sib  Edwabd  Yaughan  Williams,  and  Sib 
William  Coltile. 
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reason  thereof,  had  been  compelled  to  resign  his  oflSce ;  that  the  *  J.  0. 
Petitioner,  in  reporting  the  particulars  of  such  proceedings,  allowed  ;1866 
them  to  be  commented  on,  and  their  nature  and  legality  to  be  in  re 
discussed  in  two  Articles  in  the  Colonist  Newspaper.  McDbhmott. 

That  the  Petitioner  had  intimation  that  an  ex  parte  Order  dated 
the  2nd  of  April,  1866,  had  been  issued  by  the  Supreme  Court 
against  him,  in  the  following  form : — "  Upon  the  information  and 
motion  of  Edward  Charles  Boss,  Esq.,  Barrister-at-Law,  this  day 
made  to  me  in  non-session  of  this  Court,  and  upon  reading  the 
affidayit  of  James  Burford,  dated  and  sworn  this  day,  and  filed 
in  this  matter;  and  upon  reading  a  certain  copy  referred  to  in 
such  affidayit  of  a  printed  Newspaper  called  the  Colonist,  appear- 
ing to  have  been  published  by  one  Laurence  McDermott,  at 
his  office,  Lot  26,  Water  Street,  New  Town,  on  the  29th  day  of 
March  last,  wherein  are  printed  and  published  divers  scandalous 
and  libellous  articles  and  statements  reflecting  on  the  adminis- 
tration of  Justice  in  this  Colony  by  the  Supreme  Courf  thereof;  ^ 
and  in  particular  certain  scandalous  and  libellous  passages  and 
statements  as  to  His  Honour  James  Crosby,  Esq.,  one  of  the 
Judges  of  the  said  Supreme  Court,  maliciously  abusing  and 
threatening  the  said  Judge,  and  tending  to  the  great  obstruction 
of  the  course  of  justice,  and  being  in  contempt  of  this  Court,  I  do 
hereby  order  and  direct  that  the  said  Laurence  McDermott  do  per- 
sonally attend  this  Court  at  its  sitting,  in  Qeorge  Town,  on  Wed- 
nesday next,  the  4th  day  of  April  instant,  at  half-past  ten  a.m., 
and  further  that  he  then  and  there  shew  cause  why  an  attachment 
should  not  be  issued  against  him  for  such  contempt  as  aforesaid,  or 
why  he  should  not  be  committed  to  prison  or  otherwise  dealt  with 
in  respect  of  such  contempt  according  to  law,  and  as  the  Court 
shall  think  fit  to  order.     /.  Beaum^ont,  C.  J." 

That  this  Order  was  not  personally  served  on  the  Petitioner,  but 
was  left  at  the  registered  office  of  the  Colonist,  and  was  handed  to 
the  Petitioner  by  one  of  his  servants ;  and  the  Petitioner  having 
such  notice,  and  the  same  purpoiling  to  afiect  the  personal  liberty 
of  the  Petitioner,  he  appeared  in  Court  on  the  4th  of  April,  1866. 
That  the  Court,  consisting  of  Chief  ^Justice  Beaumont,  and  Mr. 
Justice  BeetCy  thereupon  and  without  proceeding  in  the  matter 
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J.  C. .      of  the  Order,  or  hearing  the  Petitioner's  Coungel,  who  were  then 
1866       in  attendance,  prepared  to  urge  legal  objections  both   to  the 
In  re       Order  itself  and  the  proceedings  taken  against  the    Petitioner, 
MoDebmott.  adjourned  the  matter  of  the  Order  to  the  6th  of  April  then  next, 
when  the  Petitioner  was  further  ordered  to  attend  the  Court  at  its 
sitting,  to  answer  in  respect  of  the  contempt  alleged  against  him, 
and  to  shew  cause  why  an  attachment  should  not  issue  against 
him,  or  why  he  should  not  be  committed  to  prison  or  otherwise 
dealt  with  according  to  law,  and  as  the  Court  might  think  fit  to 
order  in  respect  thereot     That  accordingly  the  Petitioner  again 
appeared  on  the  6th  of  April,  1866,  and  Mr.  Attorney-General  and 
Mr.  OUbert,  his  Counsel,  having  been  heard  to  shew  cause  on 
his   behalf,  the  following  proceedings  took   place,  as   appeared 
upon  the  Minutes  of  the  Court : — "  The  Court  taking  notice  of  and 
having  reference  to  a  certain  Newspaper  called  the  Colonisi,  pur- 
porting to  have  been  printed  and  published  on  the  5th  day  of 
April  instant,  by  the  Petitioner,  at  his  office.  Lot  No.  26,  Waier 
Street,  New  Totvn,  City  of  Qeorge  Town,  and  of  certain  scandalous 
matter  printed  and  appearing  in  such  Newspaper,  reflecting  im- 
properly upon  the  proceedings  of  the  Court  had  and  taken  therein, 
and  reflecting  improperly  upon  Edward  Charles  jBoss,  Esq.,  Bar- 
rister-at-Law,  for  having  informed  and  moved  the  Court  therein, 
such  scandalous  matter  being  contained  in  the  leading  article 
printed  and  published  in  the  said  Newspaper,  and  being  so  printed 
and  published  in  contempt  of  the  authority  and  jurisdiction  of 
this  Court,  and  tending  to  prejudice  and  obstruct  the  administra- 
tion of  justice ;  and  the  Court  also  taking  notice  of,  and  having 
reference  to,  a  certain  declaration  in  writing  made  by  the  Peti- 
tioner, in  pursuance  of  the  provisions  of  Section  1  of  Ordinance 
No.  26,  1839,  before  E.  H.  G,  DaUon,  sworn  Clerk  and  notary 
public   of   the   Kegistrar's    Office  of  Bemerary  and  Essequdo, 
and  bearing  date  the  3rd  of  August,  1863,  and  now  remaining 
recorded  in  the  office  of  the  Kegistrar :  it  is  pleased  to  order  and 
to  direct  the  Petitioner,  he  being  personally  here  before  the  Court, 
that  he  do  attend  the  Court  personally  at  its  sitting  on  Tuesday 
next,  the  10th  of  April  instant,  and  do  then  further  answer,  as 
well  for  the  contempt  alleged  against  him  as  in  the  aforesaid 
Orders  mentioned,  as  for  such  further  contempt  as  now  alleged  in 


McDebhott 
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respect  of  the  aforesaid  matter  contained  in  the  CoJonisi  News-  J.  C. 
paper,  printed  and  published  on  the  5th  of  April  instant,  and  do  1866 
then  shew  cause  why,  for  such  contempts  as  aforesaid,  an  attach-  j^  ^ 
ment  against  him  should  not  issue,  or  why  he  should  not  be  com- 
mitted to  prison,  or  otherwise  dealt  with  in  respect  thereof  accord- 
ing to  law,  and  as  the  Court  may  think  fit  to  direct" 

That  the  Petitioner,  on  the  matter  being  called  on  the  10th 
of  April,  1866,  again  appeared  personally  in  the  Court,  which 
again  consisted  of  the  Chief  Justice  Beaumont  and  Mr.  Justice 
BeetSy  in  pursuance  of  the  Order  of  the  6th  of  April  then  last, 
when  the  following  proceedings,  as  appeared  from  the  Minutes  of 
the  Court,  took  place : — ^''The  Petitioner,  being  called  on  to  shew 
cause,  as  directed  by  such  Order,  Mr.  Attomey-Greneral  and  Mr. 
QiUberty  of  Counsel  for  him,  objected  and  declined  so  to  do,  alleging 
that  such  Order  was  irregular,  and  ought  not  to  be  proceeded  on ; 
but  that  the  Court  ought,  without  reference  thereto,  to  adjudicate 
on  and  dispose  of  the  matters  alleged  against  the  Petitioner,  and 
as  to  which  he  was  called  on  to  shew  cause  by  the  Orders  of  the 
2nd  and  4th  of  April  instant  made  therein.  The  Court,  haying 
heard  and  considered  such  objection,  overruled  the  same,  and  con- 
sidered that  the  Order  of  the  6th  instant  made  therein  was  regular, 
and  that  the  Petitioner  was  bound  to  shew  cause  as  thereby 
directed.  And  farther  (inasmuch  as  his  Counsel  objected  to  the 
Order  now  being  proceeded  upon,  that  it  was  pronounced  ore  ienuSj 
and  that  no  minute  or  written  copy  thereof  had  been  served  on 
him),  the  Court  considered  that  the  Petitioner  having  been  pre- 
sent petsonally  and  by  his  Counsel  in  Court  when  such  Order  was 
made,  it  was  not  necessary  to  serve  him  with  any  minute  or  copy 
thereof;  but  intimated  that,  nevertheless,  if  he  or  his  Counsel 
desired  to  be  further  advised  of  the  same,  or  the  terms  or  effect 
thereof^  the  Court  would  allow  a  further  time  to  shew  cause 
thereunder.  Mr.  Attorney-General  haying,  on  behalf  of  the 
Petitioner,  declined  to  shew  cause  thereunder,  Mr.  E.  C.  Boss^ 
the  infoimant  of  the  Court  in  this  matter,  was  heard  in  answer 
to  what  was  alleged  on  behalf  of  the  Petitioner  herein  on  the 
6th  of  April  instant.  Mr.  Attorney-General  having  declined  to 
reply,  the  Court  reserved  its  decision  until  Friday  next,  the 
13th  of  April  instant,  and,  he  being  personally  present  before 
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J.  C.       the  Court,  ordered  the  Petitioner  to  appear  therein  personally  at 
1866       the  sitting  of  the  Court  on  that  day,  and  intimated  that,  notwith- 
j^  y^       standing  his  refusal  to  shew  cause  therein,  as  directed  by  the  Order 
McDebmcwt.  of  the  6th  of  April  instant,  the  Court  would  allow  him,  should  he 
be  so  advised,  to  shew  cause  thereunder  upon  that  day  before  pro- 
nouncing their  decision  herein." 

That,  on  the  13th  of  April,  1866,  the  Supreme  Courts  consisting 
of  the  Chief  Justice  Beaumont  and  Mr.  Justice  Bede,  gave  judg- 
ment, and  therein  expressed  their  opinion  that  the  Petitioner  had 
been  guilty  of  a  contempt  of  Court,  and  on  the  same  day  pro- 
nounced the  following  Order: — "The  Court  having  asked  Mr. 
Attorney-General,  of  Counsel  for  Laurence  McDermoUy  whether  he 
desired  to  shew  cause  in  this  matter  in  pursuance  of  the  liberty  to 
that  effect  given  and  reserved  to  him  by  the  Order  therein  of  the 
10th  instant,  he  declined  so  to  do,  and  thereupon  and  upon  refer- 
ring to  the  several  Orders  therein  made  on  the  2nd,  4th,  6th,  and 
10th  of  April  instant,  the  affidavit  of  James  Burford^  sworn  and 
filed  in  this  matter  on  the  2nd  of  April  instant,  the  copy  of  a 
Newspaper  called  the  Cdonist,  dated  the  29th  of  March  last, 
referred  to  in  such  Affidavit,  and  also  to  the  copy  of  the  Cohnisi 
Newspaper  dated  the  5th  of  April  instant,  and  the  declaration  of 
the  said  Laurence  McDermoti,  dated  the  3rd  of  August,  1863,  both 
referred  to  in  the  Order  of  the  6th  of  April  instant;  and  upon 
considering  this  matter,  the  Court  doth  adjudge  and  determine 
that  Laurence  McDermoU  hath  committed  a  high  contempt  of 
this   Court  in  and   by  having    printed   and  published    in  the 
Colonist  Newspaper  of  the  29th  of  March  last,  an  Article  com- 
mencing, *  It  is  rumoured  that  that  valiant  gentleman  Mr.  Acting 
Justice  Crosby's  advice ;'  and  also  in  having  printed  and  published 
in  the  Colonist  Newspaper  of  the  5th  of  April  instant,  an  Article 
commencing  with  the  words,  *  It  is  now  an  undoubted  fact  that  we 
have  to  perform  our  duty  as  Journalists ;'  such  Articles  respectively 
containing  divers  matters  scandalously  reflecting  upon  this  Conrt, 
and  in  particular  upon  His  Honour  Jamss  Crosby,  one  of  the  Judges 
of  the  Court,  and  improperly  reflecting  upon  Edward  Charles  Boss, 
Esquire,  the  informant  of  the  Court  herein,  and  tending  to  defame 
and  obstruct  the  administration  of  justice :   and  doth  order  that 
for  such  contempt  he,  Laurence  McDermott,  be  imprisoned  m 
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Her  Majesty's  gaol  of  George  Town  for  the  term  of  six  calendar  j.  c. 
months,  to  be  computed  from  this  date,  or  until  he  shall  be  sooner  1866 
discharged  therefrom  by  the  further  Order  of  this  Court."  j„  ^^ 

That  the  Petitioner  was  delivered  into  the  custody  of  the  Keeper  McDkbhott. 
of  Her  Majesty's  Gaol,  at  George  Town,  under  a  Warrant  of  com- 
mitment made  on  the  same  day,  by  the  Chief  Justice  Beaumont,  to 
undergo  the  term  of  six  months'  imprisonment,  so  imposed  by  the 
Court. 

That  the  Petitioner,  feeling  deeply  aggrieved  by  the  Order  of 
commitment  for  such  alleged  contempt  of  Court,  and  being 
advised  that  the  same  was  wholly  illegal  and  irregular,  applied  to 
the  Court  before  he  was  taken  into  custody  by  the  Provost  Marshal, 
and  afterwards  by  petition,  for  leave  to  appeal  from  the  Order  of 
commitment  to  Her  Majesty  in  Council.  That,  in  his  petition 
for  leave  to  appeal  against  the  Order  of  Commitment,  he  stated 
and  insisted  that  the  Order  tad  the  effect  of  a  final  or  definite 
sentence,  involving  a  civil  right,  namely,  the  Petitioner's  right 
to  liberty  for  six  months,  which  was  of  more  value  to  him  than 
the  sum  of  five  hundred  pounds,  the  sum  limited  by  the  Order 
in  Council,  of  the  20th  June  1831,  regulating  appeals  from 
the  Supreme  Court  to  Her  Majesty  in  Council.  That  by 
the  aforesaid  Order  in  Council  it  is  expressly  provided,  that  if 
the  party  or  parties  Appellant  shall  establish  to  the  satisfaction 
of  the  Court  that  real  and  substantial  justice  requires  that,  })end- 
ing  such  appeal,  execution  should  be  stayed,  it  shall  be  lawful  for 
such  Court  to  order  the  execution  of  any  judgment,  decree,  order, 
or  sentence  to  be  suspended  pending  such  appeal,  if  the  party  or 
parties  Appellant  shall  give  security  for  the  immediate  perform- 
ance of  any  judgment  or  sentence  which  may  be  pronounced  or 
made  by  Her  Majesty  in  Council  upon  any  such  appeal ;  and  the 
Petitioner  submitted  that  real  and  substantial  justice  required 
that,  pending  such  appeal,  execution  should  be  stayed,  inasmuch 
as  the  Petitioner,  by  the  Order  or  sentence  of  the  Supreme  Court, 
had  been  condemned  to  be  imprisoned  in  Her  Majesty's  gaol  of 
George  Town  for  the  term  of  six  calendar  months  from  the  13th 
of  April,  1866,  and  unless  the  execution  of  the  sentence  was 
stayed  pending  the  appeal,  to  Her  Majesty  in  Council,  the  Peti- 
tioner, in  the  event  of  the  appeal  being  decided  in  his  favour, 
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J.  c.       would  in  all  probability,  before  the  decision  of  the  Privy  Council 
1866        could  be  given  and  made  known  in  the  Colony,  have  undergone 
JT'*^       the  whole  period  of  such  imprisonmenti  and  be  without  remedy 
McDermott.  or  redress  for  havipg  suffered  the  same.    That  by  a  judgment  pro- 
nounced by  the  Chief  Justice  Beavmordy  on  the  4th  of  May,  1866, 
that  Judge  refused  to  grant  your  Petitioner  leave  to  appeal,  on  the 
ground  that  it  was  not  an  appealable  case  within  the  provisions  of  the 
before  mentioned  Order  in  Council  of  the  Colony. 

That  the  Petitioner  then  petitioned  Her  Most  Gracious  Majesty 
praying  for  inquiry  and  relief  in  the  matter  of  his  imprisonment, 
and  was  advised  by  the  Lieutenant-Governor  of  the  Colony  and  Her 
Majesty's  Secretary  of  State  for  the  Colonies,  that  the  only  redress 
the  Petitioner  could  obtain  was  by  an  appeal  to  be  heard  by  the  Ju- 
dicial Committee  of  Her  Majesty's  Most  Honourable  Piivy  CounciL 
That  the  several  orders  and  proceedings  of  the  2nd,  4th,  6th, 
10th,  and  13th  days  of  April,  186tf,  were  irregular,  illegal,  and 
void,  contrary  as  well,  to  the  practice  prevailing  in  the  Supreme 
Court  of  British  Ouiana,  as  to  that  of  all  other  Courts  within  Her 
Majesty's  dominions,  and  that  they  are  especially  contrary  to  the 
Local  Ordinances  in  force  in  the  Colony  of  Briiiah  Ouiana ;  and 
inasmuch  as  the  Petitioner  had  been  deeply  injured  and  aggrieved 
as  well  by  the  illegality  of  the  proceedings  as  by  the  enforcement 
of  such  illegal  and  irregxdar  Orders,  and  desired,  as  well  for  the 
sake  of  his  own  character  and  reputation,  as  for  the  right  and  due 
administration  of  justice,  that  the  Orders  and  proceedings  should 
be  cancelled  and  declared  void,  he  prayed  for  leave  to  appeal  from 
the  Order  of  the  13th  of  April,  1866,  and  the  judgment  of  the 
Supreme  Court  of  the  4th  of  May,  1866,  refiising  him  leave  to 
appeal,  and  to  have  reversed,  rescinded,  and  cancelled  the  Orders 
and  proceedings  of  the  2nd,  4th,  6th,  10th,  and  13th  of  ApriJ, 
1866,  respectively. 

Mr.  Cderidgey  Q.C.,  and  Mr.  Edmwnd  F.  Moore,  for  the  Peti- 
tioner, now  moved  for  leave  to  appeal. 

Although  the  appealable  value  is  limited  by  the  Order  in 
Council  of  the  20th  of  June,  1831,  to  £500,  yet  we  submit  that, 
in  a  case  such  as  this,  where  the  liberty  of  the  subject  is  involved, 
an  appeal  will  lie  irrespective  of  any  money  value.    If  the  rvie 
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were  otherwise,  the  grossest  injustice  on  the  liberties  of  British        J.  C. 
subjects  resident  in  the  Colonies,  might  be  perpetrated  at  the        186 
caprice  of  the  Judges  in  the  Colonies.  It  is  essential,  therefore,  for       j„  „ 
the  liberty  of  the  subject  that  such  an  appeal  should  be  allowed.  McPkbhott 
It  has  been  admitted  in  several  cases :  Smith  v.  TJie  Justices  of  Sierra 
Leone  (1) ;  Rainy  y.  The  Justices  of  Sierra  Leone  (2).     In  this 
country,  the  Petitioner  would  have  had  his  remedy  by  writ  of 
Habeas  Corpus^  but  in  a  case  like  this,  that  writ  could  not  be 
obtained  from  the  Colonial  Court,  and  since  the  Statute,  25  &  26 
Vict.  c.  20,  s.  1,  it  cannot  be  applied  for  here.     [Lobd  West- 
bury  : — Suppose   a  contempt  at  Nisi  prius  and  a  fine  inflicted, 
would  an  appeal  lie  ?]  Perhaps  not  in  Unglandyhui  in  the  Colonies 
it  is  different ;  thus,  in  Bainy  v.  The  Justices  of  Sierra  Leone  (2),  an 
appeal  &om  an  Order  imposing  fines  and  imprisonment  on  a  prac- 
titioner of  the  Court  was  allowed ;  and  though  that  case  broadly 
lays  it  down  that,  in  the  case  of  contempt,  the  Court  making  the 
Order  is  the  sole  judge  of  what  constitutes  the  contempt,  the  appeal 
was  admitted  by  this  Court  on  the  ground  of  the  illegality  of  the 
Order,  and  the  alleged  contempt  was  inquired  into. 

Lord  Westbury  : — 

Their  Lordships  regard  this  case  as  one  of  great  importance, 
and  one  that  may  lead  to  important  consequences.  On  the  one 
hand  it  is  essential  to  preserve  a  Court  from  all  obstruction  to 
the  course  of  justice ;  on  the  other  hand,  it  is  very  desirable  that 
there  should  be  a  check  upon  any  arbitrary  exercise  of  the  powers 
of  the  Court.  But  at  present,  having  regard  to  the  distinction 
between  things  done  by  Practitioners  of  Colonial  Courts,  and  things 
done  in  curia ;  things  done  directly  leading  to  interference  with 
the  administration  of  justice,  and  things  which  do  not  come  within 
either  of  these  categories,  their  Lordships  are  disposed  to  give 
leave  to  appeal,  but  without  prejudice  to  the  question,  whether 
there  is  a  right  of  appeal  or  not,  our  object  is,  that  of  necessity  this 
important  question  should  be  fully  argued  when  it  comes  before  us. 

By  an  Order  in  Council,  made  on  the  above  Petition,  it  was 
ordered  that  the  Petitioner  should  be  allowed  to  enter  and  pro- 

(1)  3  Moore's  P.  C.  Cases,  361.  (2)  8  Ibid.  47. 
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J.  O.       secute  his  appeal  from  the  Order  of  the  Supreme  Court  of  the 
1866       13th  of  April,  1866,  and  the  judgment  of  the  4th  of  May,  1866, 
j„^       without  prejudice  to  the  question  of  the  competency   of  Her 
McDebmott,  jkiajesty  in  Coimcil  to  entertain  an  appeal  from  an  Order  of  a 
Court  of  Becord,  inflicting  punishment,  by  fine  or  imprisonment, 
for  a  contempt  of  Court,  which  question  was  to  be  open  to  argu- 
ment on  the  hearing  of  the  appeal,  and  a  copy  of  the  Order  was 
directed  to  be  served  on  the  Judges  of  the  Supreme  Court,  with 
leave  to  put  in  their  answer  to  the  appeal. 

Solicitors  for  the  Petitioner :  Whitakera  &  Woolhert. 


j.c^      BAETOLOMEO  CASANOVA Appellai^'t; 

1866     -  AKD 

N^,  2.    THE  QUEEN  and  LIEUTENANT  DUNLOP   .  Eespondents. 


THE  "RICABDO  SCHMIDT." 


ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  SIERRA 

LEONE. 

Seizure  tf  a  Foreign  veaadfor  violation  of  Slave  Trade  Act,  5  Geo.  4,  c  113 — i?^ 
storation  of  by  Court  hdow,  without  damages  and  costs — Presumptive  evidence 
— Application  of  the  rule  of  evidence  in  Act,  5  <fe  6  TF«K.  4,  c.  60,  not  admitttd. 

Seizure  of  a  Foreign  vessel  in  an  English  harbour  for  violation  of  the  pro- 
visions of  the  5  Geo.  4,  c.  113,  having  been  admitted,  and  proceedings  taken 
thereon,  the  Judicial  Committee  held  themselves  not  required  to  give  an  opinion 
whether  such  construction  of  the  Statute  was  right  or  not,  but  that  Statute 
having  provided  (s.  35)  that  costs  and  damages  shall  be  given  where  it  shall 
appear  to  the  Court  that  the  capture,  seizure,  or  prosecution,  shall  not  be 
justified  by  the  circumstances  of  the  case,  the  Court  below  is  not  at  liberty  io 
use  the  rule  of  evidence  introduced  by  the  Statute,  5  &  6  WilL  4,  c.  60, 
contained  in  Arts.  YL  6^  and  YIL  of  the  Treaty  between  Cheat  Britain, 
France,  and  Sardinia,  embodied  in  that  Statute,  as  a  ground  for  refusing,  on 
the  restoration  of  a  vessel  seized  under  the  Statute,  5  Qeo.  4,  a  113,  to  decree 
damages  and  oosts. 

Where,  therefore,  a  Foreign  vessel  had  been  seized  and  afterwards  decraeti 

♦  Present :— Lord  WEBTBtiBT,  Sib  James  William  Colvilk,  and  Sir  Edwabd 
Yaughak  Williams. 
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"by  the  Vice- Admiralty  Court  of  Sierra  Lemie  to  be  restored,  but  without 
damages  and  costs,  the  Judge  of  that  Court  being  of  opinion,  that  there 
was  probable  cause  for  the  seizure,  from  having  an  apparently  unusual 
number  of  empty  water-casks  found  in  her  (which  articles  are  by  the  above 
Treaty  specified  and  made  conclusive  as  a  ground  sufBcient  to  warrant  deten« 
tion,  and  to  preclude  compensation,  even  if  no  sentence  of  condemnation  has 
been  pronounced),  and  that  as  a  Judge  of  a  Foreign  Court,  had  she  been 
taken  there,  would  have  been  precluded,  under  the  circumstances,  by  the 
terms  of  the  Treaty,  from  awarding  costs  and  damages,  the  Court  was 
precluded  from  giving  such  : — It  was  Held  by  the  Judicial  Committee,  that 
though  the  Judge  of  the  Vice-Admiralty  Court  was  at  liberty  to  use  the 
circumstances  relied  on  as  a  ground  to  justify  the  seizure  under  the  Statute, 
5  Geo.  4,  c  113,  yet  it  was  not  competent  for  the  Court,  after  a  satisfactory 
explanation  of  the  purposes  for  which  the  casks  were  used,  to  apply  the  rule 
regarding  the  refusal  of  damages  and  costs  enacted  in  the  Statute,  5  &  6 
V7ill..4,  c.  60,  to  a  vessel  seized  under  the  5  Geo.  4,  c.  113,  and  his  sentence 
in  that  respect  overruled. 

A  vessel  of  600  tons,  capable  of  carrying  900  tons,  lying  in  the  harbour  of 
Sierra  Leone,  having  been  examined  and  released  by  the  Custom  House 
Officers,  was  afterwards  hauled  over  and  seized  by  2>.,  a  Lieut,  in  H.  M.  Navy, 
accidentally  at  Sierra  Leone.  She  had  on  board  a  cargo  fit  fur  the  purpose  of 
trading  upon  the  African  coast,  with  some  thousand  gallons  of  palm  oil 
stored  in  casks  on  board.  Of  111  casks  found  empty,  sixty-five  were 
•clean  new  casks,  and  the  others  had  been  used  for  carrying  oil.  The  ship^s 
papers  were  delivered  up  to  the  Seizor,  and  every  information  regarding 
the  history  and  ownership  of  the  vessel  afforded  him.  At  the  time  of  the 
seizure  her  Captain  was  engaged  on  shore  in  the  sale  of  the  residue  of  the 
outward  cargo,  and  was  in  the  act  of  purchasing  a  return  cargo.  The 
alleged  suspicious  circumstances  of  the  vessel  having  a  second  deck,  and 
more  than  the  requisite  quantity  of  cooking  utensils,  was  satisfactorily 
accounted  for,  by  the  fact  of  the  size  of  the  vessel  requiring  for  stowage  a 
second  deck,  as,  when  loaded,  she  was  not  safe  or  insurable  without  such,  and 
the  evidence  that  the  amount  of  the  ship's  vessels  for  cooking  was  less  than 
requisite  for  the  wants  of  the  Captain  and  crew.  Under  such  circumstances, 
it  vraaheld  by  the  Judicial  Committee,  that  there  was  no  probahUis  causa  for 
seizure ;  that  so  much  of  the  sentence  of  the  Vice-Admiralty  Court  as  held 
that  there  was  probable  cause  should  be  reversed,  and  that  the  vessel  ought 
not  only  to  have  been  restored,  but  with  damages  and  costs,  which  their 
Lordships  awarded  on  appeal,  together  with  costs  of  the  appellate  Court. 

X.  HIS  was  an  appeal  from  so  much  of  a  judgment  of  the  Vice* 
Admiralty  Court  of  Sierra  Leone^  as  refused  to  give  damages  and 
costs  on  the  restoration  of  a  vessel  which  had  been  seized  in  the 
harbour  of  Sierra  Leone  by  the  Bespondent^  Lieutenant  Dunhp^ 
for  an  alleged  breach  of  the  Statute,  5  Geo.  4,  c.  113,  for  the 
Abolition  of  the  Slave  trade. 

The  Appellant  was  the  Master  of  the  vessel,  the  Ricardo 
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J.  C.       Schmidtj  claiming  in  the  Court  below  on  behalf  of  himself  and 
1866       the  owners,  O,  OamboIcUa,  a  Merchant  residinpj  and  carrying  on 

Casanova    business  at  Genoa,  and  a  subject  of  the  King  of  Italy,  and  E.  G. 

The  Queen.  Schmidt,  the  Prussian  Consul  at  Genoa,  a  subject  of  the  King  of 
Prussia. 

The  Judge  of  the  Vice- Admiralty  Court  of  Sierra  Leone  (ilr. 
Carr)  in  his  judgment  held,  that  there  was   probable   cause  oi 
seizure,  as  it  w^  admitted  that  the  vessel  at  the  time   of  her 
detention  had  on  board  111  empty  casks,  without,  as   he  con- 
sidered, any  certificate  that  security  had  been  given   that  ther 
should  only  be  used  for  the  reception  of  palm  oil,  or  be  employed  in 
other  lawful  trade ;  and  that  she,  as  an  Italian  vessel,  was  bound 
under  the  Treaty  between  Great  Britain  and  Sardinia,  embodied  in 
the  Statute,  5  &  6  Will.  4,  c.  60,  to  have  such  a  certificate ;  and  he 
held,  that  as,  by  the  Vllth  Article  of  the  Supplemental  Treaty 
between  the  same  powers,  of  the  22nd  of  March,  1833,  contained  in 
the  same  Statute,  it  is  expressly  provided  "  that  no  compensation 
shall  in  any  case  be  granted,  either  to  the  Master  or  to  the  owner, 
or  to  any  other  person  interested  in  the  equipment  or  lading  of  a 
merchant  vessel  in  which  any  of  the  particulars  in  the  preceding 
Article  (the  Vlth)  shall  be  found,  even  if  the  Tribunals  should  not 
pronounce  any  condenmation  in  consequence  of  her  detention;** 
that  as,  if  the  vessel  had  been  seized  under  the  above  Treaty,  and 
taken  to  Genoa  for  adjudication,  the  Court  at  Genoa,  under  the  cir- 
cumstances, would  have  been  precluded  by  the  terms  of  the  Treaty 
from  awarding  costs  and  damages;   therefore  he  was  precluded 
from  giving  such,  and  he  referred  for  the  principles  by  which  the 
Court  ought  to  be  guided  in  construing  the  Statute,  5  Geo.  4,  c.  113, 
to  the  cases  of  The  Winwick  (1),  and  The  Newport  (2). 

It  appeared,  from  the  evidence  in  the  cause,  that  the  vessel 
cleared  from  the  city  of  Genoa  on  the  9th  of  December,  1863,  with 
a  cargo  of  general  merchandize,  bound  for  the  coast  of  Africa  on 
a  trading  voyage,  and  sailed  on  the  same  day.  That  she  put  in  at 
several  places,  and  disposed  of  portions  of  her  cargo  before  arriving 
at  Sierra  Leone,  where  she  reported  herself  at  the  Custom  House 
on  the  28th  of  July,  1864,  having  on  board  at  that  time  the  residue 
of  her  cargo  shipped  at  Genoa. 
(1)  2  Moore's  P.  C.  Cases,  30.  (2)  11  Moore's  P.  C.  Cases,  155.     . 
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It  also  appeared  that  on  her  arriyal  in  the  harbour  of  Sierra       J.  0. 
Jjeane  she  had  on  board  14,000  gallons   of  palm  oil,  with  the       1866 
residue  of  her  outward  cargo,  consisting  of  52  puncheons  of  rum,     oasanova 
108  cases  of  absinthe,  42  cases  of  olive  oil,  140  empty  casks,  and  a  .j,^  ojjtss. 
few  other  articles.     The- 140  casks  were  empty  in  consequence,  as        -; — 
was  stated,  and  uncontradicted,  of  the  Master  not  having  been    "Ricabdo 
4ible  to  find  sufficient  oil  to  fill  them,  as  it  was  early  in  the  season 
for  palm  oil.    Some  of  them  were  new  casks,  but  others  had  been 
already  used  for  holding  palm  oil.     On  the  day  after  her  arrival 
the  Master  consigned  the  residue  of  the  outward  cargo  to  Mr. 
Heddle,  a  Merchant  at  Sierra  Leone,  and  a  Member  of  the  Council 
in  that  Colony ;  and  evidence  was  produced  shewing  that  he  had 
been  informed  by  letters  received  by  him  of  the  ship's  voyage 
and  business,  and  had  opened  a  credit  in  favour  of  the  Master ; 
and  that  after  the  seizure  he  submitted,  the  whole  of  the  ship's 
papers  to  Mr.  Sliaw,  the  acting  Officer  of  the  Customs  in  the  har- 
bour of  Sierra  Leone,  and  ofiered  every  information  respecting  the 
vessel ;  and  that,  in  consequence,  a  permit  was  given,  in  pursu- 
ance of  which  forty-two  of  the  empty  puncheons  were  landed,  in 
order  to  be  sold. 

After  her  examination  and  release  by  the  Custom  House  officers, 
the  seizure  of  the  vessel  was  made  at  the  instance  of  Lieutenant 
Dunlop,  an  Officer  of  Her  Majesty's  Navy,  then  accidentally  in 
the  harbour  of  Sierra  Leone,  on  behalf  of  Shaw,  who  was  at  that 
time  the  acting  Collector  of  Customs. 

After  the  examination  of  witnesses,  and  the  production  of 
written  evidence,  a  decree  was  pronounced  by  the  Judge  of  the 
Vice-Admiralty  Court  (Mr.  Carr),  whereby  the  vessel  was  ordered 
to  be  restored  to  the  Claimants  (the  Appellants),  [together  with 
the  goods,  wares,  and  merchandize  on  board,  but  without  damages 
and  costs. 

Among  the  papers  produced  in  evidence  was  a  certificate  of  the 
Chamber  of*  Commerce  of  Oenoa,  addressed  to  the  Appellant  as 
owner  and  Master  of  the  ship,  which  certified  as  follows : — "  That 
M.  G.  Oamholata  is  an  honest  and  confidential  person,  and  in- 
capable of  making  any  other  use  of  the  casks,  merchandize, 
and  other  articles,  shipped  on  board  the  Bicardo  Schmidt,  flying 
the  Italian  flag.  Captain  Casanova,  and  bound  to  Qoree  and  other 
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ports  on  the  coast  of  Cruinea,  than  those  named :  that  is  to  say,  to 
use  them  for  lawfnl  commerce;  and  the  casks  to  bp  filled  with 
palm  oil  or  cocoa-nut  oil." 

The  Appellant  being  a  Foreigner,  and  unacquainted  himself  with 
the  practice  and  proceedings  of  the  British  Vice-Admiralty  Courts, 
and  his  Proctor  ignorant  that  under  the  recent  Statute,  26  &  27 
Yict.  c.  24,  sec.  23,  only  six  months  was  allowed  for  an  appeal  to 
Her  Majesty  in  Council  against  the  decree  of  the  Vice- Admiralty 
Court  of  Sierra  Leone,  instead  of  a  year,  the  limit  under  Statute, 
5  Geo.  4,  c  113,  omitted  to  assert  an  appeal  from  the  above 
decree  in  due  time,  but  having  presented  a  special  petition  for 
leave  to  appeal,  the  Judicial  Committee,  under  the  circumstances^ 
permitted  the  same  (1). 

The  appeal  now  came  on  for  hearing. 

Dr.  Deane,  Q.C.,  and  Mr.  F.  Jjoshington  for  the  Appellant : — 

There  are  two  grounds  upon  which  we  object  to  the  judgment  of 
the  Court  below.    First,  there  was  no  sufBcient  proof  to  warrant 
the  Judge  of  the  Vice-Admiralty  Court  in  certifying  that  there 
was  probable  cause  for  seizure ;   and,  secondly,  that  the  Statute, 
5  &  6  WilL  4,  c.  60,  in  which  the  Supplemental  Treaty  between 
Great  Britain  and  Sardinia  is  incorporated,  the  seventh  Article 
of  which  was  relied  on  by  the  Judge  below  as  conclusive  against 
his  restoring  the  vessel,  with  costs  and  damages,  is  not  appli- 
cable to  a  case  of  a  Foreign  vessel  seized  in  a  British  harbour 
under  the  provisions  of  the  Statute,  5  Geo.  4,  c.  113,  and  was  most 
improperly  imported  by  the  Judge,  and  applied  to  a  case  with 
which  it  had  nothing  to  do.     With  regard,  then,  to  the  first  point, 
namely,  that  there  was  probable  cause  for  the  seizure,  we  submit 
that  the  evidence  entirely  negatives  such  a  presumption.     There 
was,  in  fact,  no  pretence  for  the  seizure  of  this  vessel ;  she  was 
lying  in  a  British  harbour,  having  entered  without  concealment  or 
suspicion ;  and  though  taken  possession  of  by  the  Custom  House 
officers,  she  was,  after  a  strict  examination  by  them,  released 
and  restored   to  her  owners.     Her  appearance  and  her  cargo 
all   indicated  the  nature,  as  well   as  the  honesty  of  her  trade. 


(1)  See  case  reported  upon  this  point,  arUe^  p.  115. 


SCHHIDT. 


VOL.  L]  CASES  IN  THE  PKIVT  COUNCIL.  273 

and  satisfied  the  really  responsible  persons  in  the  harbonr  of       j.  c. 
her  lona  fides.    The  boarding  and  seizure  by  Lieutenant  Dvmhp        \%qq 
was  a  wanton  and  officious  act,  not  justified  by  the  character  or    casanota 
appearance  of  the  vessel,  and  entirely  unwarranted  by  her  papers.   -.    ^ 
At  the  very  time  she  was  seized  by  Lieutenant  Dunlop  she  was       — 
openly  negotiating  a  sale  of  her  cargo,  and  was  consigning  the    "Ricardo 
same  to  one  of  the  most  respectable  Merchants  in  the  Colony. 
All  the  articles  on  board  were  deposed  to    by  the  witnesses 
as  articles  of  commerce  used  in  the   African  trade,  in  which 
she  was  engaged ;  and  the  only  ground  for  alleging  a  breach  of  the 
Slave  Trade  Act,  or  even  of  the  Sardinian  Treaty,  which  had  no  bear- 
ing on  the  case,  was  there  being  on  board  111  empty  casks,  which  were 
satisfiEtctorily  proved  to  have  been  used  and  intended  for  the  ordi- 
nary trade  of  the  vessel.     With  such  c(^ent  and  conclusive  proofs 
of  her  innocence  before  him,  it  was  impossible  for  the  Judge  of 
the  Vice- Admiralty  Court  to  do  otherwise  than  restore  the  vessel ; 
and  it  was  a  grievous  hardship  upon  the  Captain  and  owners  of  the 
vessel,  who  are  Foreigners,  engaged  in  a  legitimate  trade,  that  their 
vessel,  on  entering  a  British  harbour,  should  be  subjected,  first  to 
suspicion  by  the  Custom  House  authorities  on  shore,  and  then, 
when  that  was  removed,  she  should  be  seized  by  an  Officer  in  Her 
Majesty's  Navy  who  happened  to  be  accidentally  there ;  and,  after 
being  subjected  to  the  indignity  and  inconvenience  of  a  trial,  and 
the  Judge  compelled  by  the  force  of  the  evidence  to  acquit  and 
restore  her,  yet  that  notwithstanding  he  should  declare  there  was 
probable  cause  for  the  seizure,  and  then  import  a  rule  from  an- 
other and  entirely  different  Statute  as  precluding  him  from  giving 
damages  and  costs. 

Now,  there  is  no  mention  in  the  Statute,  5  Geo.  4,  c.  113,  of  empty 
water-casks.  They  may  be,  from  their  number,  not  requisite  articles, 
and  if  not  duly  accounted  for,  form  an  ingredient  of  suspicion  suf- 
ficient to  warrant  the  examination  of  a  vessel ;  but  in  the  only 
Treaty  in  which  they  are  mentioned,  in  the  Statute,  5  Geo.  3,  c.  113, 
namely,  the  additional  Article  explanatory  of  the  Treaty  of  the 
31st  of  December,  1822,  with  the  Netherlands,  though  enumerated 
with  various  other  articles,  as  forming  a  prima  facie  evidence  of 
suspicion  against  the  vessel,  such  evidence,  it  is  expressly  enacted, 
may  be  rebutted  by  satisfactory  proof  that  the  casks  were  intended 
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J.  c.       for  legal  and  legitimate  use.    Here  the  appearance  of  the  caskg 

1866       themselves,  their  partial  use,  and  the  certificate  of  the  Chamber  of 

Casanova    Commerce  of  Oenoa,  were  amply  sufficient  proofs  to  rebut  all  pre- 

Thb  Quebn   sumption  of  the  intended  illegal  use  of  the  casks;  and  the  Statute, 

5  Geo.  4,  c.  113,  under  which  the  seizure  was  made,  and  the  pro- 

RicAiiDo  ceedings  below  taken,  expressly  provides  (sect.  35)  for  the  restitution 
with  costs  and  damages,  for  unwarrantable  seizure  or  prosecution. 
It  is  in  these  words :  *'  Provided  always  that  nothing  herein  con- 
tained shall  prevent  the  said  Courts,"  (namely,  the  Vice- Admiralty 
Courts,)  "or  any  of  them,  having  jurisdiction  in  the  principal 
cause,  from  adjudging  and  decreeing  the  Captors,  Seizors,  or  Pro- 
secutors in  any  such  cause  as  aforesaid,  to  pay  out  of  their  own 
proper  monies  such  sums  in  the  nature  of  costs  and  damages  as 
the  said  Court  shall  decree,  when  it  shall  appear  to  such  Court  that 
the  capture,  seizure,  or  prosecution,  or  the  appeal  thereon  on  the 
behalf  of  the  Captor,  Seizor,  or  Prosecutor,  shall  not  be  justified 
by  the  circumstances  of  the  casa"  This  section  is  conclusive,  and 
ought  to  have  governed  the  case. 

Secondly,  the  Statute,  5  &  6  Will.  4,  c.  60,  has  no  reference  to 
a  case  of  this  nature :  it  was  passed  for  the  carrying  into  effect  a 
Treaty  with  the  King  of  the  French  and  the  King  of  Sardinia,  for 
suppressing  the  Slave  trade,  and  contains  the  Treaty  and  subse- 
quent Conventions.     It  is  sufficient  to  observe  that  the  right  of 
search  and  capture  there  given  applies  only  to  the  waters  therein 
described,  and  which  are  exclusively  high  sea  ways,  and  do  not 
include  the  harbours  of  either  Power.    Now,  this  is  most  important, 
for  the  Bicardo  Schmidt  was  seized  in  harbour,  and  was  not  only 
seized,  but  proceeded  against  under  the  Statute,  5  Geo.  4,  c.  113,  and 
not  under  the  Statute,  5  &  6  Will.  4,  c.  60.  It  is  true  that  the  Treaty 
contained  in  the  latter  Statute,  in  the  Article  cited  by  the  Vice- 
Admiralty  Judge,  among  the  particulars  enumerated,  does  specify, 
Art.  VI.  6®,  an  unreasonable  number  of  water-casks,  but  they  may 
be  accounted  for,  and  are  here,  even  if  the  Statute  applied,  satis- 
factorily explained ;  and  the  certificate  given  by  the  Chamber  of 
Commerce  at  Genoa  is,  if  such  were  requisite,  evidence  that  suffi- 
cient security  had  been  given  for  the  proper  use  of  the  casks. 
The  nature  of  the  security  is  not  defined,  and  if  the  Statute  had 
any  application,  which  we  contend  it  has  not^  the  certificate  pro- 


S(  HMIDT." 


VOL.  I.]  CASES  m  THE  PRIVY  COUNCIL.  275 

duced  in  evidence  from  the  sliip's  papers,  was,  we  insist,  amply  J.  C. 

sufficient  to  satisfy  the  requirements  of  the  Statute,  and  to  entitle  isgg 

us  to  damages  and  costs.    The  cases  of  The  Winwick  (1)  and  The  oabanova 

Newport  (2),  referred  to  by  the  Judge  below,  were  both  cases  under  ^ 

the  Slave  Act,  5  Geo.  4,  c.  113,  and  ought  to  have  led,  upon  the  — 

principles  there  laid  down,  to  a  diametrically  opposite  conclusion  <<  Kicaroo 
from  that  the  Judge  of  the  Vice-Admiralty  Court  arrived  at. 

The  Queen^s  Advocate  (Sir  jB.  PhtUimorey  Q.C.),  and  Mr.  Hannen, 
for  the  Eespondents : — 

The  allowance  of  costs  and  damages  is  one  entirely  of  discretion : 
the  Judge  being  of  opinion  that  there  was  probable  cause  for  the 
seizure,  was  right  in  his  application  of  the  Statute,  5  &  6  W^ill.  4, 
c.  60,  having  reference  to  the  Supplemental  Treaty  with  Sardinia, 
and  the  absence  of  proper  security  regarding  the  111  empty  casks 
found  on  board  the  Ricardo  Schmidt,  There  is  no  question  that  the 
vessel  was  duly,  and  we  say  properly,  seized.  Lieutenant  Dunlop 
acted  imder  the  43rd  sect,  of  the  Statute,  5  Geo.  4,  c.  113,  and  the 
whole  question  resolves  itself  into  one  of  sufficiency  or  insufficiency 
of  evidence.  We  submit  that,  upon  examination  of  the  evidence 
given  by  the  witnesses  who  were  examined,  as  well  as  the  ship's 
papers  and  correspondence  relating  to  the  ship  and  cargo,  there 
was  sufficient  ground  of  suspicion  to  justify  the  Vice- Admiralty 
Court  in  requiring  satisfaction  of  the  legitimate  trading  of  the 
vessel,  and  that  though  there  might  not  be,  and  was  not,  in  the 
opinion  of  the  Judge  of  the  Court  below,  sufficient  to  justify  her 
condemnation,  or  retention,  there  was  probable  cause,  sufficient  for 
her  seizure,  to  justify  the  qualified  restoration  which  the  Judge 
decreed.  The  Article  VL  of  the  Supplemental  Treaty  of  the 
22nd  of  March,  1833,  between  the  King  of  the  French  and 
Sardinia,  and  which  is  incorporated  with,  and  enacted  by  the 
Statute,  5  &  6  Will.  4,  c.  60,  declares  that  **  any  Merchant  vessel  of 
either  of  the  two  nations,  visited  and  detained  in  pursuance  of  the 
Convention  of  the  30th  of  November,  1831,  and  of  the  provisions 
therein-before  recited,  shall,  unless  proof  be  given  t©  the  contrary, 
be  held  and  taken  of  right  to  have  been  engaged  in  the  Slave 

<1)  2  Moore's  P.  C.  Ciwcs,  19  &  30.  (2)  11  Mooro's  P.  C.  Cases,  155. 
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trade,  or  to  have  been  fitted  out  for  the  purposes  of  such  traffic, 
if  any  of  the  particulars  thereinafter  specified  shall  be  found  in  her 
outfit  or  equipment,  or  on  board  of  her;"  and  then  cl.  6^  of  Art.  VL 
specifies  as  follows :  "  Having  on  board  an  unreasonable  number  of 
water-casks  or  other  vessels  for  holding  water,  unless  the  Master 
shall  produce  a  certificate  from  the  Custom  House  from  the  place 
at  which  he  cleared  outwards,  stating  that  a  sufficient  security 
had  been  given  by  the  owners  of  such  vessel  that  such  casks  or 
other  vessels,  should  only  be  used  for  the  reception  of  palm  oil,  or 
be  employed  in  any  other  lawful  trade."    Now,  how  is  this  re- 
quirement met  ?  The  certificate  of  the  Chamber  of  Commerce  of 
Oenoa,  is  a  certificate,  if  of  anything,  only  of  character ;  the  above 
Article  requires,  that  in  such  case  security  shall  have  been  given, 
which,  whether  it  means  a  Bond  with  sureties,  or  merely  personal 
security,  does  not  mean  a  simple  expression  of  the  good  opinion 
of  the  honest  intentions,  or  general  confidence  in  the  integrity  of 
the  Master,  such  as  is  expressed  only  by  this  document.    Looking, 
therefore,  at  the  undoubted  fact  that  there  were  on  board  this 
vessel  111  empty  casks  capable  of  holding  water,  and  that  there 
was  no  certificate  that  security  had  been  given  that  they  should 
only  be  used  for  the  reception  of  palm  oil,  the  Judge  of  the  Vice- 
Admiralty  Court  had  no  discretion  in  the  matter,  but  was  bound 
by  the  Vllth  Article  of  the  Treaty  embodied  in  the  Statute,  5  &  6 
Will.  4,  c  60,  to  refuse  damages  and  costs. 


Lord  Westbury  : — 

This  is  a  case  of  a  Foreign  vessel,  an  Italian  merchant  ship, 
seized  in  the  English  harbour  of  Sierra  Leone,  on  the  ground  of 
having  violated  the  provisions  of  the  Statute,  5  Geo.  4,  c.  113. 
It  has  been  assumed  throughout  that  this  Statute  authorizes  the 
seizure  of  a  Foreign  ship  in  British  waters,  if  its  provisions  have 
been  violated.  That  having  been  admitted,  and  taken  as  the 
basis  of  the  whole  of  the  proceeding,  their  Lordships  do  not  think 
themselves  under  the  necessity  of  giving  any  opinion  on  the  point 
whether  that  cpnstruction  of  the  Statute  be  right  or  not. 

It  is  necessary  to  bear  in  mind  that  this  seizure  can  be  justified 
only  on  the  grounds  that  are  furnished  by  that  Statute.  The 
learned  Judge  in  the  Court  below  has  decided,  and  very  rightly. 


SCHlflDT/ 


VOL.  I.]  CASES  IN  THE  PRIVY  CX)UNCIL.  277 

tliat  there  was  no  cause  for  the  condemnation  of  the  yessel ;  but        j.  c. 
he  has  refused  to  award  damages  or  costs  under  the  power  given  to        isec 
him  by  the  35th  section  of  the  Statute,  because  in  his  judgment    casanota 
the  seizure  and  the  prosecution  were,  under  the  circumstances  of         ^ 

the  case,  justifiable.    Whether  there  was,  or  was  not,  a  probable        

ground  for  seizure  must  depend  upon  the  state  of  the  law  as  it  <*Bicardo 
stood  at  the  time  of  that  Statute,  and  as  it  is  embodied  therein. 
By  a  subsequent  Act,  5  &  6  Will.  4,  c.  60,  which  is  not  applicable  to 
the  seizure  of  Foreign  vessels  in  British  harbours,  but  applies  to 
the  capture  of  Foreign  vessels  on  the  high  seas,  a  particular  rule  of 
evidence  is  given,  viz.  that  the  fact  of  there  being  on  board  the 
vessel  an  unreasonable  quantity  or  number  of  watei^casks,  shall  be 
considered  as  furnishing  such  a  presumpiio  juris  that  the  vessel 
was  intended  to  be  employed  in  the  Slave  trade,  as  to  require  the 
Judge,  even  if  the  vessel  be  not  condemned,  to  refuse  any  damages 
or  any  costs  to  the  owner  of  the  vessel  as  against  the  Captor ; 
provided,  however,  that  the  effect  of  the  circumstance  to  which  I 
have  referred  shall  be  neutralized  or  annulled  if  the  ship  have  a 
certificate  stating  that  security  has  been  given  that  the  casks 
should  be  only  used  for  the  reception  of  palm  oil,  or  employed  in 
some  other  lawful  trade.  Now,  the  leai^ied  Judge  refers  to  that 
Statute  as  enabling  him  to  arrive  at  the  conclusion  that  the 
existence  on  board  this  ship,  the  Bieardo  Schmidt,  of  an  imusual 
quantity  of  water-casks,  is  a  circumstance  of  such  grave  suspicion 
as  to  justify  the  seizure.  The  learned  Judge  was  not  at  liberty  to 
use  the  rule  of  evidence  introduced  by  that  subsequent  Statute  as 
applicable  to  the  case  before  him.  It  was  perfectly  competent  to 
him  to  refer  to  that  Statute  as  an  Act  that  recognized  the  fact  of 
having  an  unusual  number  of  water-casks  on  board  as  a  circum- 
stance of  suspicion ;  but  the  learned  Judge  was  not  at  liberty  to 
take  the  circumstance  per  m,  as  a  Judge  applying  the  Act,  5  &  6 
Will.  4,  c.  60,  might  have  done.  He  was  bound  to  take  it  in 
conjunction  with  all  the  other  circumstances  of  the  case ;  for  the 
rule  that  he  had  to  abide  by,  the  law  which  he  had  to  administer, 
namely,  the  5  Geo.  4,  c.  113,  provides  distinctly,  that  damages 
and  costs  shall  be  given  when  it  shall  appear  to  the  Court  that 
the  capture,  seizure,  or  prosecution,  shall  not  be  justified  by  the 
circumstances  of  the  case.     All  the  circumstances,  therefore,  were 
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J.  O        to  be  taken  into  consideration^  and  no  peculiar  weight  or  force 

1866       ought  to  have  been  borrowed  from  the  Act,  5  &  6  Will.  4,  c.  60,  and 

Casanota    attributed  to  the  circumstance  of  this  unusual  number  of  water- 

_     ;>         casks. 
The  Quoen. 

The  hona  fides  of  the  employment  of  the  ship  in  trade  is  a  thing 

*  BxcAKDo     established  by  the  judgment ;  and  this  hona  fide  employment  of 
Schmidt.      ^^  gj^jp  ^^  ^^^  ^^  think,  manifest,  or  might  have  been  mani- 
fest, to  any  person  going  on  board  the  vessel.    The  vessel  is  a  rerv 
large  ship,  of  a  registered  tonnage  of  about  600  tons,  bat  capable 
of  actually  carrying  a  cargo  of  900  tons.    Such  vessels  are  not  of 
the  class  commonly  engaged  in  the  Slave  trade.    The  vessel,  at 
the  time  she  was  seized,  had  previously  been  examined,  and  for 
some  time  detained  by  the  Custom  House  authorities  at  Sierra 
Leone.    They  were  satisfied,  by  the  result  of  their  examination, 
and  they  accordingly  released  the  vessel.    In  that  state  of  circum- 
stances. Lieutenant  Dunlopy  an  OfBlcer  apparently  accidentally  at 
the  harbour  of  Sierra  Leone,  not  holding  any  ofBcial  position,  or 
having  any  official  employment  there,  takes  upon  himself  to  visit 
the  vessel  and  to  seize  her.     When  he  visited  the  vessel,  what  did 
he  find  on  board  her  ?    He  found  on  board  the  remainder  of  a 
considerable  outward  cargo,  a  cargo  fit  for  the  purpose  of  trading 
upon  the  African  coast.    He  found  upon  and  within  the  vessel 
evidence  of  the  fact  that  she  had  been  engaged  in  such  trade. 
He  found  the  actual  results  of  a  hona  fide  commerce  in  the  shape 
of  some  thousand  gallons  of  palm  oil,  which  had  been  already 
stored  on  board  the  vessel.     He  found  plainly  that  the  casks 
which  had  been  used  for  the  oil  on  board  the  vessel  were  of  the 
same  general  description  and  character  with  the  casks  that  were 
empty.     Of  the  111  casks  that  he  found  empty,  65  appear  to  have 
been  clean  new  casks ;  the  others  appear  to  have  been  previously 
used  for  the  purpose  of  carrying  oil.     He  received  from  the  mate 
of  the  vessel  (the  Captain  at  that  time  being  on  shore)  the  ship  s 
papers.    He,  immediately  after  the  seizure,  had  an  interview  with 
the  Captain,  and  obtained  from  him  satisfactory  intelligence  with 
regard  to  the  history  of  the  ship,  the  ownership  of  the  ship,  and 
letters  were  produced  to  him  that  could  have  left  in  no  reasonable 
man's  mind  any  doubt  of  the  ship  having  been  originally  fitted 
out  for,  and  employed  in,  the  ordinary  purposes  of  commerce.    He 
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afterwards  received  from  the  Custom  House  the  other  papers  of       J.  C. 
the  ship.     He  had,  from  the  Captain,  information  that  at  Hie  time        1866 
of  the  seizure  he  was  engaged  on  shore  in  the  sale  of  the  residue    Casanota 
of  the  outward  cargo  to  a  gentleman  of  the  greatest  respectability  rj^^  quken 
in  the  Colony,  Mr.  HedcUe,  to  whom  the  Captain  had  brought       -— 
letters  of  recommendation,  and  also  in  purchasing  from  Mr.  Eeddh    -^Ricardo 
40,000  bushels  of  ground  nuts,  which  the  letter  of  the  owner  shews 
it  was  his  original  intention,  and  part  of  his  instructions  to  the 
Captain,  to  buy  for  the  purpose  of  filling  up  the  ship  with  a  return 
cargo. 

In  &ce  of  all  these  circumstances.  Lieutenant  Dv/nJop  detained 
the  ship ;  and  the  question  is  whether,  as  the  law  stands  under  the 
Statute,  5  Geo.  4,  c.  113,  the  mere  fact  of  these  empty  casks  being 
found  in  the  hold  of  the  ship  is  sufficient  to  weigh  down  at  once 
all  the  other  external  manifest  appearances  of  the  ship  being  a 
hona  fide  trader,  of  her  having  gone  forth  as  such,  and  been  em- 
ployed as  such  up  to  tlio  time  of  her  arrival  in  the  harbour  of 
Sierra  Leone, 

But  in  addition  to  the  water-casks.  Lieutenant  Dunbp  says,  that 
there  were  other  suspicious  circumstances.  One  of  them  is,  that  the 
vessel  had  a  second  deck,  which,  he  says,  might  have  been  used 
for  a  slave  deck.  Now,  the  vessel  is  one  of  very  considerable 
depth,  and  the  evidence  shews  (what  no  man  acquainted  with  the 
subject  can  doubt)  that  a  vessel  of  that  depth,  carrying  900  tons, 
could  not  be  loaded  without  the  additional  deck  in  question.  The 
evidence  is  distinct  that  vessels  of  this  size  are  furnished  with  a 
second  deck.  The  evidence  of  one  of  the  witnesses  is  even  more 
positive,  that  a  vessel  of  this  size»  inasmuch  as  if  loaded  she  would 
not  be  safe  without  a  second  deck,  could  not  obtain  insurance  if 
she  had  not  that  second  deck.  The  second  deck,  therefore,  instead 
of  tending  to  create  suspicion,  tends  to  give  confirmation  to  the 
conclusion  that  the  vessel  was  hand  fide  intended  to  be  engaged  in 
trade,  and  to  be  used  as  an  ordinary  ship  of  burden  in  commerce. 

Lieutenant  Dunhp  further  refers  to  the  existence  of  a  consider- 
able quantity  of  cooking  utensils]on  board  the  ship  beyond  what,  in 
his  judgment,  the  crew  would  require ;  but  there  is  evidence  upon 
that  point,  that  in  the  opinion  of  two  or  three  disinterested  wit- 
nesses the  amount  of  the  ship's  vessels  for  cooking  was  less  thau 
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the  ordinary  wants  of  the  Captain  and  crew  of  such  a  vessel  ren- 
dered necessary. 

We  have,  therefore,  no  circumstances  here  to  which  any  par- 
ticular weight  or  force  is  to  be  given  by  kw,  as  under  the  5  &  6 
Will.  4,  c.  60,  would  be  the  case,  but  we  have  a  case  to  be  judged 
of  under  all  the  circumstances,  whether  any  person  going  on  board 
a  ship  lying  in  the  harbour  of  Sierra  Leone,  and  examining  her — 
going  over  her— could,  from  the  mere  circumstance  of  the  nuinber 
of  water-casks,  be  warranted  in  arriving  at  the  conclusion  that 
this  ship  was  intended  to  be  engaged  in  the  Slave  trade. 

I  need  not  point  out,  what  was  very  well  commented  upon  by 
one  of  the  Counsel  for  the  Appellant,  that  there  may  be  great 
necessity  for  laying  down  dear  and  definite  rules,  as  they  are  laid 
down  in  the  Statute,  5  &  6  Will.  4,  c.  60,  for  the  purpose  of 
guiding  Captors  at  sea,  for  there  the  transaction  is  of  necessity  a 
hurried  one,  admitting  of  no  very  minute  examination ;  and  the 
Legislature,  therefore,  defines  certain  thirgs  in  that  Statute  which, 
if  they  are  not  plainly  accounted  for,  shall  constitute  an  amount  o: 
prdbahUis  causa  sufficient  to  exempt  the  Captor  from  consequences 
even  if  the  vessel  be  not  condemned.     But  when  you  come  to  the 
case  of  a  ship  quietly  lying  at  anchor  in  a  British  harbour,  and 
having  been  there  for  some  time;  not  manifesting  the  smallest 
indication  of  anxiety  to  quit  the  harbour,  but  actually  and  plainly 
engaged  in  hona  fide  trade  within  the  harbour ;    the  obligation 
on  a  Seizor  to  justify  what  he  has  done  is  a  very  strict  obligar 
tion,  and  one  that  cannot  be  discharged  by  a  reference  to  circum- 
stances which,  per  se,  have  not  an  overpowering  weight  on  the 
mind  at  the  time  when  the  seizure  was  made.    It  appears  that  on 
the  very  day  on  which  this  seizure  was  made,  not  only  was  the 
Captain  on  shore  bargaining  for  cargo  for  his  vessel,  but  some  of 
these  very  casks,  being  no  longer  required  for  the  ordinary  requi- 
sitions of  the  trade  in  palm  oil,  were  being  sold,  and  had  been  sent 
on  shore  for  the  purpose  of  sale  by  the  Captain  of  the  vessel. 

With  regard  to  the  casks,  there  was  another  circumstance  which 
ought  to  have  been  looked  to  before  the  Seizor  ventured  upon  such 
an  act  as  the  seizing  of  the  vessel ;  we  mean,  an  inquiry  whether 
the  casks  upon  which  his  suspicion  lighted  were  or  were  not  to  he 
found  in  the  manifest  of  the  vessel,  and  whether  that  manifest  was 
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accompanied  or  not  by  any  proof  that  the  ship  had  sailed  with  the        J.  C. 

knowledge  of  the  proper  Italian  authorities  that  part  of  her  stores        I86G 

consisted  of  these  empty  casks.    Now,  without  deciding  that  the    OAaAMovA 

documents  produced  would,  if  the  case  had  arisen  under  the  rp^j^  q^jj^jj^ 

Statute,  5  &  6  Will.  4,  c.  60,  have  amounted  to  a  certificate  of       

The 
security  having  been  given,  yet  it  is  clear,  and  it  is  a  proof  of  the    "  Ricakdo 

bona  fides  of  the  Master  of  the  ship,  that  he  had  drawn  the  atten- 
tion of  the  authorities  of  his  country  to  the  fact  of  part  of  his 
lading  consisting  of  these  water-casks,  and  that  his  ship  had  been 
cleared  by  the  authorities  with  a  knowledge  that  these  empty 
casks  were  on  board.  These  pai)er8  were  produced  to  Lieutenant 
Dimhp  at  or  immediately  after  the  time  when  the  seizure  was 
made.  There  was  the  fullest  desire  to  give  him  information. 
The  history  of  the  vessel's  proceedings  he  might  have  reid  from 
the  log.  The  nature  of  her  ownership  was  manifested  by  the 
documents  that  he  received;  the  character  of  her  antecedent 
employment  was  evidenced  by  the  palm  oil  she  had  on  board ; 
the  desire  of  carrying  on  bond  fide  commerce  was  evidenced  by 
the  very  employment  in  which  he  found  her,  the  Captain  being 
at  that  time  engaged  in  procuring  cargo  on  shore. 

Now,  we  would  ask,  how  is  it  possible  for  any  merchant  ship  to 
visit  the  coast  of  Africa,  and  a  British  harbour  on  the  coast  of 
Africa^  for  the  purpose  of  legitimate  commerce,  if  under  circum- 
stances such  as  these  she  is  liable  to  be  seized  merely  upon  the 
ground  of  her  having  certain  articles  on  board,  actually  required 
for  the  purposes  of  the  trade  in  which  she  professes  to  be  engaged, 
and  in  which  it  is  proved  that  she  had  for  some  time  previously 
been  actually  engaged  ? 

Their  Lordships  are,  therefore,  of  opinion,  that,  as  to  the  exist- 
ence of  the  water-casks,  that  circumstance  is  weighed  down, 
explained,  and  its  force  entirely  taken  away  by  the  other  circum- 
stances that  were  manifest  and  apparent;  and  that  under  the 
Statute,  5  Geo.  4,  c.  113,  that  simple  fact,  adding  to  it  the 
alleged  slave  deck,  adding'  to  it  the  cooking  utensils,  did  not, 
under  the  circumstances,  constitute  a  reasonable  prim&  facie  case 
for  concluding  that  the  vessel  must  be  condemned  unless  those 
things  were  explained.    There  was  no  probahUis  causa  for  seizure. 

Therefore,  taking  all  the  circumstances  of  the  case,  as  they 
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J.  C.       appeared,  or  might  and  ought  to  have  appeared,  to  the  Seizor  at 

18G6       the  time,  there  was  nothing  that  justified  the  seizure,  and  on  thest- 

Casanova    grounds  their  Lordships  will  humbly  advise  Her  Majesty  to  reverse 

so  much  of  the  sentence  as  holds  that  the  seizure  and  prosecution 

were  justified  by  the  circumstances,  and  to  declare  that  the  vessel 

«'RicAKDo    ought  to  have  been  restored,  together  with  damages  and  cods>\ 

Schmidt.     ^^^  ^^^  ^jjj  recommend  Her  Majesty  to  make  the  usual  reference 

to  the  Admiralty  Begistrar,  together  with  Merchants  to  be  a^o 

ciated  with  him,  for  the  purpose  of  ascertaining  the  nature  and 

amount  of  damages  which,  under  the  circumstances,  ought  to  havt* 

been  awarded  to  the  Appellant. 

Their  Lordships  are  glad  to  find  that  the  OflScers  of  the  Crown 
have  been  directed  to  attend  in  support  of  the  case  of  the 
Kespondents.  They  think,  however,  that  the  national  honour 
requires  that  damages  and  costs  in  this  case  should  be  given  to 
the  owner  of  the  ship,  and  to  them  must,  of  course,  be  added  tlie 
costs  of  this  appeal. 

Proctors  for  the  Appellant :  Botliery  (t  Co. 
Proctor  for  the  Eespondents :  F,  E,  DyJce,  Her  Majesty's  Pro- 
curator-General. 
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IN  THE  MATTEE  OF  THOMAS  JAMES  WALLACE,  an        JC* 

AtTQBNEY  ANI>  BaBBISTEB.  1866 


ON  APPEAL  FROM  THE  SUPREME  COURT,  HALIFAX,  NOVA  ^^ 

SCOTIA. 

Contempt  of  Court — Order  suspending  Attorney  and  Barrister  for 
Contempt. 

An  Order  suspending  an  Attorney  and  Barrister  of  the  Supreme  Court  of 
Nova  Scotia  from  practising  in  that  Court,  for  haying  addressed  a  letter  to  the 
Chief  Justice,  reflecting  on  the  Judges  and  the  administration  of  justice  gene« 
rally  in  the  Court,  discharged  by  the  Judicial  Committee,  as  it  substituted  a 
penalty  and  mode  of  punishment  which  was  not  the  appropriate  and  fitting 
punishment  for  the  offence. 

The  letter,  though  a  contempt  of  Court,  and  punishable  by  fine  and  im- 
prisonment, having  been  written  by  a  Practitioner  in  his  individual  and 
private  capacity  as  a  suitor,  in  respect  of  a  supposed  grievance  as  a  suitor, 
of  an  injury  done  to  him  as  such  suitor,  and  having  no  connection  what- 
ever with  his  professional  character,  or  anything  done  by  him  professionally, 
either  as  an  Attorney  or  Barrister,  it  was  not  competent  for  the  Supreme 
Court  to  go  further  than  award  to  the  offence  the  customary  punishment  for 
contempt  of  Court ;  or  to  inflict  a  professional  punishment  of  indefinite  sus- 
pension for  an  act  not  done  professionally,  and  which,  per  se,  did  not  render 
the  party  committing  it  unfit  to  remain  a  Practitioner  of  the  Court. 

IHIS  was  an  appeal  from  an  Order  of  the  Supreme  Court  at 
HaltfcWy  in  the  Province  of  Nova  Scotia,  suspending  the  Appel- 
lant from  practising  in  that  Court  as  an  Attorney  and  Barrister, 
made  under  the  following  circumstances. 

The  Appellant  was  admitted  an  Attorney  and  Barrister  of  the 
Supreme  Court,  Nova  Scotia^  and  practised  therein  up  to  the  period 
of  his  suspension,  as  hereinafter  mentioned ;  he  also  practised  as 
an  Advocate  and  Proctor  in  the  Court  of  Probate  of  that  Province. 
The  Appellant  had  been  Defendant  in  two  suits  (Dunphy  v.  Wal' 
lace,  and  The  City  of  Halifax  v.  Wallace)  depending  in  the  Supreme 
Court,  and  he  had  also  been  Plaintiff  in  another  suit  before  the 
same  Court,  Wallace  v.  GonnoUy,  and  was  likewise,  from  time  to 
time,  engaged  on  other  matters  before  the  Court  in  his  capacity  of 
Attorney  and  Barrister.    In  the  suit  of  Dunphy  v.  Wallace,  a 

*  Present :— Lobd  Wsbtbubt,  Sib  Javss  William  Colvile,  and  Sib  Edwabd 
Yauqhan  Williams. 
Vol.  I.  8  Z 
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J.  0.  decision  was  given  by  the  Supreme  Court  adverse  to  the  Appel- 
1866  lant,  and  leave  to  appeal  therefrom  to  Her  Majesty  in  Council 
j^  was  refused  by  the  Court  in  a  judgment  delivered  by  the  Chief 
Waxaacb.  Jugtice.  As  the  Appellant  intended  to  petition  Her  Majesty  in 
Coundl  for  leave  to  appeal  from  this  refusal,  the  Chief  Justice 
was  requested  by  the  Appellant,  with  a  view  to  such  petition,  to 
file  the  judgment  delivered  by  him  in  that  case.  The  Chief  Justice 
thereupon  filed  a  written  judgment,  differing,  as  it  was  alleged  by 
the  Appellant,  materially  from  the  judgment  actually  delivered 
in  Court ;  proceeding  upon  grounds  not  mentioned  in  that  judg- 
ment,'and  containing  additional  statements,  which  the  Appellant 
conceived  were  calculated  to  prejudice  his  intended  application  for 
leave  to  appeaL  In  the  course  of  the  other  suit,  WaHaee  t. 
Connolly,  a  decision  was  likewise  given  adverse  to  the  Appellant 
Such  decision  was  pronounced  by  the  Chief  Justice  after  hearing 
both  the  parties  upon  affidavits  in  open  Court,  and  after  taking 
time  to  consider ;  but  the  Chief  Justice,  in  his  judgment^  stated 
that  he  had  received  from  a  Mr.  8mUhy  out  of  Courts  information 
which  differed  from  the  statements  made  by  the  Appellant  in  one 
of  the  affidavits ;  the  Appellant  not  having  been  present  at  the 
alleged  interview  with  Mr.  Smith. 

Previously  also  to  the  month  of  January,  1865,  the  Appellant 
had  been  informed  that,  in  reference  to  other  proceedings  in  which 
he  was  interested  before  the  Supreme  Court,  observations  prejn- 
dicial  to  him  had  been  made  to  one  of  the  parties  by  the 
Chief  Justice  out  of  Court,  and  that  certain  proceedings  against 
him  had  been  recommended  by  the  Chief  Justice  in  an  inter- 
view with  one  of  the  parties ;  and  in  certain  matters  also  ifl 
which  the  Appellant  was  professionally  engaged  before  him  at 
Chambers,  the  Chief  Justice  had,  as  the  Appellant  conceiTed, 
acted  in  a  manner  which  he  deemed  unusual  and  oppressive,  and 
which  induced  him,  as  he  alleged,  to  avoid  Chamber  business 
before  the  Chief  Justice. 

On  the  10th  of  January,  1863,  an  Order  was  made  by  Mr.  Stdher- 
land,  the  Judge  of  the  Court  of  Probate  at  Halifax,  declaring  that  the 
Appellant  had  been  guilty  of  a  contempt  of  the  Court,  and  suspend- 
ing him  from  practising  therein  as  an  Advocate  and  Proctor.  The 
Appellant  appealed  from  the  Ofdef  of  the  Judge  of  Probate  to  the 
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Supreme  Court,  conceiving  that  he  was  entitled  to  such  appeal  under       J.  0, 
the  provisions  of  the  Bevised  Statutes  of  Nova  Scotia,  c.  127,  s.  77,        1866 

The  appeal  came  on  for  hearing  before  the  Supreme  Court  in  jn ,« 
the  month  of  December,  1864,  when  judgment  was  given  to  the 
effect,  that  the  appeal,  having  been  taken  under  the  Provincial 
Statute,  and  not  by  Certiorari,  was  not  judicially  before  the  Court 
and  could  not  be  entertained.  In  the  month  of  January,  1865, 
the  Appellant  moved  the  Chief  Justice,  at  Chambers,  to  allow  an 
appeal  from  that  decision  to  Her  Majesty  in  Council.  The  Chief 
Justice  refused  leave  to  appeal  from  the  decision  of  the  Supreme 
Court  against  the  Order  of  suspension  made  by  the  Judge  of  the 
Court  of  Probate.  The  judgment  of  the  Supreme  Courts  both  upon 
the  main  question  of  the  appeal  from  the  Order  of  suspension, 
and  the  application  of  the  Appellant  for  leaye  to  appeal  there- 
from to  Her  Majesty  in  Council,  was  reduced  to  writing  by  the 
Chief  Justice,  and  filed. 

The  Appellant  being  desirous  to  x)etition  Her  Majesty  in  Coun- 
cil for  leave  to  appeal  from  the  last-mentioned  judgment  of  tho 
Supreme  Court,  and  being,  as  he  stated,  apprehensive  that  addi- 
tions might  be  made  to  the  written  judgment,  as  he  alleged  was 
done  in  the  case  of  Dunphy  v.  WaUace,  as  well  as  aggrieved  at  the 
course  pursued  by  the  Chief  Justice  in  the  cases  of  Dnnphy  y. 
Wallace  and  Wallace  y.  ConnoUy,  and  feeling  injured  by  the  ob- 
servations and  the  recommendations  of  proceedings  which  it  had 
been  reported  to  him,  as  already  stated,  had  been  made  with 
reference  to  him  by  the  Chief  Justice;  on  the  26th  January, 
1865,  sent  the  following  letter  to  the  Chief  Justice : — "  The 
Honourable  the  Chief  Justice.  Sir, — I  shall  feel  obliged  by 
your  filing  the  judgment  given  in  Court,  in  my  case  with 
Mr.  Sutherland,  without  any  additions.  I  say  without  any  addi- 
tions, because  in  the  case  of  Dunphy  y.  Wallace,  I  had  much 
reason  to  complain  of  the  decision  there  filed,  as  yery  material 
additions  were  made  to  it,  and  much  said  with  a  yiew,  as  I  and 
others  thought,  of  meeting  me  at  England,  I  must,  I  think, 
decline  sending  to  England  the  decision  given  on  my  petition 
for  an  appeal,  in  consequence  of  a  statement  made  therein,  to 
the  effect  that  other  modes  were  pointed  out  by  the  Court  by 
which  the  matter  might  haye  been  removed;  but  I  remember 
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J.  0;       only  one  way  mentioned,  that  by  Certiorari,  and  this  certainly 
1866       18  not  modes.    Now,  as  regards  one's  position  after  the  removal 
In  f9       of  a  cause  by  Certiorari,  I  think  I  can  safely  say  that  no  Fiac- 
WALLAoi.    ijj^Qjjgp  ^^  Qm.  Bar  understands  it.    In  the  case  of  The  CUyof 
Halifax  y.  Wallace,  according  to  the  decision  of  the  Courts  I  would 
not  have  been  allowed  to  try  the  cause,  only  for  the  defects  in 
the  affidavits  produced  on  the  part  of  the  City.    Rememberiii^ 
this  case,  I  was  a  good  deal  surprised  to  hear  the  Court  say 
that,  had.  the   cause   with   Mr.  Sutherland   been  remoyed  by 
Certiorari,  that  it  would  have  been  sent  to  a  jury ;  leaving  the 
impression  on  my  mind  that  the  party  so  removing  a  cause  has 
a  rights  as  a  matter  of  course,  to  a  trial,  the  very  reverse  of  what 
was  decided  in  the  case  of  The  City  of  Halifax  v.  WaUaee.    It  was 
in  that  case  I  good-naturedly  remarked,  that  the  decision  would 
likely  be  different  when  it  fell  to  my  lot  to  be  on  the  other  side. 
And  I  venture  to  say,  had  my  case  with  Mr.  Sutherland  been 
removed  in  the  first  instance  by  Certiorari,  a  course,  howeverj 
which  never  occurred  to  the  Honourable  Mr.  Johnston  (then  my 
Counsel),  I  would  have  been  met  with  a  thousand  objections, 
resulting  in  my  defeat,  as  on  the  appeal. 

^  I  may  be  wrong,  but  I  can't  help  thinking,  that  I  am  not  fairly 
dealt  with  by  the  Court  or  Judges,  and  that  the  well-beaten  track 
is  often  departed  from  for  some  bye-way  to  defeat  me.  Even  in 
that  little  case  of  Wallace  v.  Connolly,  the  case  was  not  decided 
upon  the  affidavits,  but  a  person  was  spoken  to  out  of  doors,  and 
the  case  decided  upon  what  he  said,  not  under  oath,  while  the 
rule  is,  that  a  Judge  can't  use  even  knowledge  within  his  own 
mind,  much  less  obtain  it  from  others,  but  must  decide  upon  the 
affidavits.  Better  tell  me  at  once  to  bring  no  affidavits  into 
Court ;  for  if  Mr.  Smith,  or  any  such  person,  shall  even  state  to 
me  that  there  is  a  different  impression  of  the  facts  on  his  mind, 
you  must  fail  as  a  matter  of  course.  I  could  also  recall  cases 
where  the  decision  was,  I  believe,  largely  influenced,  if  not  wholly 
based,  upon  information  received  privately  from  the  wife  of  one 
of  the  parties  by  the  Judge.  Is  this  justice  ?  I  think  a  Judge 
in  England  would  be  a  little  startled  to  hear  that  a  Judge  in 
Nova  Scotia  listened  to,  much  less  decided  upon,  info|inatioQ 
obtained  in  this  way. 
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**  I  was  on  more  than  one  occasion  almost  tempted  to  bring  these       J.  a 
things  to  the  notice  of  the  Legislature,  but  I  overlooked  them,  as  I       1866 
trust  you  will  oyerlook  anything  in  this^  should  there  be  anything       j^^  ^ 
in  it  not  strictly,  within  allowable  limits. — Tour  very  obedient    ^^^^^ 
servant — T.  J.  Wallace.*' 

The  Appellant  stated,  in  the  affidavit  he  afterwards  made, 
that  in  writing  this  letter  he  had  no  intention  whatever  to 
impugn  the  conduct  of  any  of  the  Puisne  Judges  of  the  Supreme 
Court,  and  no  intention  whatever  of  offending  or  insulting  either 
them  or  the  Chief  Justice,  his  only  object  being  to  state  in  tem- 
perate language  the  grievances  of  which  he  felt  he  had  reason 
to  complain ;  but  fearing  afterwards  that  the  course — ^taken  under 
some  degree  of  irritation — might  be  considered  irregular  or 
offensive,  he  had  availed  himself  of  an  opportunity  of  meeting  the 
Chief  Justice  to  disavow  any  intention  to  offend  or  insult  him,  and 
offered  to  him  a  fiill  apology. 

Kotwithstanding  such  apology,  however,  a  rule  of  the  Supreme 
Court  was,  on  the  18th  of  July,  1865,  without  any  motion  to 
that  effect  by  Counsel,  drawn  up  on  reading  the  letter,  adjudging 
it  a  contempt  of  Court,  and  calling  upon  the  Appellant  to 
shew  cause  why  he  should  not  be  suspended  from  practice  as  an 
Attorney  and  Barrister  until  he  should  make  a  suitable  apology  in 
writing,  to  be  read  in  open  Court,  for  such  his  contempt 

On  the  22nd  of  July,  1865,  the  Appellant  appeared  in  person, 
and  being  called  upon  by  the  Court,  shewed  cause  against  the 
rule  nisif  upon  an  affidavit  in  which  he  related  the  circumstances 
under  which  the  letter  was  written,  and  the  fact  that  he  had  made 
an  apology  to  the  Chief  Justice. 

On  the  29th  of  July,  1865,  the  rule  was  made  absolute  by  the 
Supreme  Court  to  suspend  the  Appellant  from  practice  as  an 
Attorney  and  Barrister  of  the  Court,  without  fixing  any  period 
for  such  suspension,  or  annexing  any  condition  thereto. 

The  Chief  Justice,  the  other  five  Judges  being  present,  deli- 
vered the  following  judgment  of  the  Court  (I) : — "  The  judgment  I 
am  about  to  pronounce  is  to  be  taken  as  the  judgment  of  the 
whole  Court ;  and  having  been  submitted  to  my  brother  Judges, 

'   (1)  As  the  Judges  did  not  appear  upon  the  appeal,  it  is  deemed  right  to  set  oat 
in  exienso  their  judgment,  giving  the  reasons  for  the  Order  of  suspenmon. 
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J.  a       and  met  their  approval,  it  is  to  be  received  as  the  tmanimom 
1866       expression  of  our  opinions.     The  Judge  of  Probate   at  Halijai, 
j^  ^       having  passed  an  Order  on  the  10th  of  January,  1863,  declaring 
Wallace,    that  Wallace  had  been  guilty  of  a  contempt,  committed  by  Iiim 
in  the  face  of  that  Court,  and  suspending  him  from  practice 
therein  as  Advocate  or  Proctor,  Mr.  Wallace  appealed  from  that 
Order  to  the  Supreme  Court,  and  the  appeal  was  heard  before  us  in 
December  last,  when  we  decided,  for  the  reasons  assigned  in  a 
written  judgment  now  on  file,  that  the  appeal  having  been  taken 
under  the  Provincial  Statute,  and  not  by  Certiorari,  conld  mi 
be  entertained.    That  Mr.  Wallace  had  mistaken  his  course,  ani 
that  the  contempt,  therefore,  was  not  judicially  before  us.     In 
January  last,  having  taken  charge  of  the  business  for  that  month, 
Mr.  Wallace  moved  me  at  Chambers  to  allow  an  appeal  from  the 
above  decision  to  Her  Majesty  in  Her  Privy  Council    As  a  matter 
of  this  kind,  whoever  the  mover  might  be,  affected  more  or  less  the 
privileges  of  the  Bar,  I  thought  it  advisable  to  consult  such  of  my 
brethren  as  were  in  town,  all  the  Judges,  in  fact,  being  here,  excei^t 
Mr.  Justice  Dodd^  then  in  Cape  Breton,  and  they  concurred  with 
me  in  thinking,  as  the  main  question  of  a  contempt  had  not  been 
considered,  and  as  the  case  on  that  account  was  not  ripe  for  an 
appeal,  that  the  appeal  ought  not  to  be  allowed.     The  reasons  for 
that  decision  were  expanded  in  the  written  judgment  already 
referred  to,  which  was  filed  on  the  24th  of  January,  in  Mr.  Wallaces 
presence,  the  instant  it  was  delivered.     On  the  26th  of  the  same 
month,  Mr.  WaUace  thought  fit  to  send  to  me  the  letter  which  hos 
led  to  these  proceedings.     In  that  letter  he  not  only  impugns,  in 
very  offensive  terms,  my  decision  of  the  24th  of  January,  which 
appeared  on  the  face  of  it  to  have  been  concurred  in  by  the  Qther 
Judges,  but  he  assails  also  the  judgment  of  the  whole  Courts  on  his 
appeal  in  December  from  the  Court  of  Probate.    He  then  makes 
a  general  charge  against  the  Judges,  in  language  too  insulting  to 
be  repeated,  and  winds  up  with  a  criticism,  in  the  same  style,  on 
some  of  the  pettier  matters  which  I  had  decided  at  Chambers.    A 
letter  of  this  character  from  a  Practitioner  to  a  Judge  of  an  English 
Court  is  an  outrage  which  probably  was  never  perpetrated  before, 
and  which  it  was  impossible  to  pass  over  in  silence.    Neither  was 
it  a  fit  matter  to  be  dealt  with  by  any  one  Judge,  and,  therefore,  I 
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contented  myself  with  stating,  in  the  presence  of  Mr.  Wallace  and       J.d 
of  the  Bar  at  the  next  Chamber  day,  that  I  had  received  a  letter  of        isGii 
this  extraordinary  kind,  and  that,  on  the  first  day  of  the  ensuing       j^  ^ 
Trinity  Term,  Mr.   Wallace  would  be  called  upon  to  answer  it.    Waixacb. 
While  the  utmost  boldness  and  liberty  of  speech  and  action  are 
fully  and  freely  conceded  to  every  member  of  the  Bar,  as  Belong- 
ing to  his  position,  and  as  essential  to  the  rights  of  his  Clients,  no 
less  than  to  his  own,  and  none  on  this  Bench  would  attempt  or 
desire  to  restrain  them,  on  the  other  hand,  a  gentlemanly  con- 
duct, and  a  decorous  and  respectful  treatment  of  the  Judges  of  the 
land,  in  all  intercourse  between  them  and  the  Bar,  must  necessarily 
be  observed  by  the  latter.    K  the  Judges  can  be  insulted  by 
language  or  letter  addressed  to  them,  and  such  a  contempt  of  their 
persons  and  authority  committed  with  impunity,  their  weight  and 
influence  would  be  lost,  and,  failing  to  vindicate  the  dignity  of 
their  oflSce  thus  outraged,  they  would  forfeit,  and  deserve  to  foi^ 
feit,  the  public  respect  and  confidence  so  necessary  to  their  character 
and  the  due  administration  of  justice.    It  was  this  feeling,  and  the 
necessity  thus  imposed  on  us  by  the  letter  of  Mr.  Wallace,  rather 
than  any  personal  consideration,  which  has  compelled  us  to  take 
steps  against  him.    On  the  18th  instant  his  letter  was  accordingly 
verified  and  filed,  and  we  passed  a  rule  nisi.    By  the  terms  of  this 
rule,  the  offence  of  which  he  was  guilty  and  the  consequences  to 
which  it  would  subject  him,  were  stated,  and  the  mode  by  which 
he  might  atone  for  the  one  and  avoid  the  other.    To  any  well- 
regulated  mind,  the  opportunity  so  afforded  for  consideration  and 
apology  would  have  been  all  that  was  required.      If  through 
ignorance,  or  want  of  judgment,  or  the  absence  of  proper  feeling,  in 
a  moment  of  irritation,  from  infirmity  of  temper,  or  any  other 
cause  short  of  a  deliberate  intention  to  insult,  such  a  letter  had 
been  hastily  penned,  time  and  reflection  would  have  enabled  the 
delinquent  to  see  his  error,  and  to  make  such  reparation  for  it  as 
was  in  his  power.      Let  us  see  what  course  Mr.    Wallace  has 
pursued.     On  the  22nd  instant  he  appeared  in  person  to  shew 
cause,  and  was  heard  patiently  and  at  length,  upon  several  objec- 
tions to  our  proceedings.     He  urge'd,  among  other  things,  that 
the  Court  had  no  authority  to  move  in  this  matter,  except  at  the 
instance  of  a  Barrister ;  that  there  was  no  evidence  of  the  letter 
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J.  C.       having  oome  into  my  possession,  or  how  it  had  gone  out  of  the 
1866       possession  of  the  writer ;  that  the  letter  conid  not  be  constraed  into 
^^       a  contempt;  that  if  it  were  a  contempt  it  would  not  Tindicate  a 
Wallace,    suspension ;  and  on  these  and  other  grounds  of  a  technical  kind,  he 
insisted  that  he  ought  not  to  be  called  upon.    But  Mr.  WaUaoe 
entirely  misapprehended  his  position.    This  was  not  a  contempt 
for  the  non-payment  of  money,  or  for  disobeying  some  Order  of  the 
Court  in  the  progress  of  a  suit,  but  a  contempt  leyelled  at  the 
Court  itself,  and  which  the  Court  has  the  authority  and  the  right 
to  adjudicate  upon  of  its  own  motion,  without  invoking  the  aid  of 
any  Barrister,  upon  the  production  of  the  obnoxious  letter  by  the 
Judge  to  whom  it  was  addressed.    In  Lechmere  CharlhrCs  Case  (1), 
Lord  Cottenham,  then  Lord  Chancellor,  pursued  the  course  we  hare 
adopted  here.    Letters  having  been  addressed  by  Mr.  Charlbm,  a 
Barrister  and  Member  of  Parliament,  to  one  of  the  Masters  of  the 
Court  of  Chancery,  and  to  the  Lord  Chancellor,  of  a  highly  objec- 
tionable kind,  and  reflecting  upon  the  proceedings  of  the  Master  in 
an  inquiry  then  before  him,  his  Lordship,  after  directing  copies  to 
be  served  upon  the  parties  concerned  (here  there  are  no  parties  to 
be  served),  took  notice  thereof  in  open  Court,  and  after  dedariog' 
that  the  letter  ta  the  Master  contained  scandalous  matter,  and 
that  the  conduct  of  Mr.  Charlton,  in  writing  the  two  letters,  was  a 
contempt  of  the  Court  of  Chancery,  passed  an  Order  that  he  should 
shew  cause  on  a  certain  day,  why  he  should  not  be  committed  to 
the  Fleet  Prison  for  his  contempt    Mr.  Charlton  having  foiled 
to  shew  cause,  the  Chancellor,  after  remarking  that  every  writing, 
letter,  or  publication,  which  has    for   its  object  to  divert  the 
course  of  justice,  is  a  contempt  of  the  Court,  and  that  every  insnl^ 
offered  to  a  Judge  in  the  exercise  of  the  duties  of  his  ofiSce,  ia 
a  contempt^  concluded    by  ordering    Mr.   CharUon^s  committal. 
This  was  effected  at  a  subsequent  day,  and  the  House  of  Conmions 
having  refused  to  interfere,  and"  Mr.  Charlton  having  made  a 
suitable  submission,  and  expressed  his  contrition  for  the  offence 
he  had  committed,  he  was  discharged,  after  having  been  in  prison 
for  three  weeks.    It  will  be  seen,  therefore,  that  we  have  guided 
ourselves  by  a  precedent  of  high  authority,  while  our  right  to  sub- 
stitute a  suspension  from  practice  for  imprisonment  is  too  dear  to 
(1)  2  My.  &  Cr.  816. 
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be  disputed.    It  is  proper  also  to  add,  that  we  hare  looked  into  the        J.  0. 
cases  of  Smith  v.  The  Justices  of  Sierra  Leone  (1),  In  re  Dotvnie  and       1866 
ArrindeU  (2),  in  the  Privy  Council,  cited  from  3rd  and  7th  of       j^  re 
Moore's  P.  C.  Cases,  as  well  as  several  others  to  be  found  in  1st    ^^^^ 
Knapp's  Beps.,  and  1st  and  8th  Moore's  P.  C.  Cases.    In  addition 
to  the  technical  and  other  grounds  we  have  thus  disposed  of,  in 
the  place  of  the  apology,  which,  as  I  have  said,  this  Court  might 
reasonably  have  expected,  and  which  any  judicious  adviser  would 
certainly  have  recommended,  Mr.  WaJhice  produced  an  a£Bdavit 
made  by  himself » which  aggravates  his  offence,  and  is  an  accumula- 
tion of  fresh  insults.    Had  we  thought  fit^  we  would  have  been 
justified  in  refusing  to  receive  this  affidavit^  or  in  interrupting  him 
while  reading  it.    As  we  had  already  pronounced  his  letter  to  be  a 
contempt,  it  was  not  competent  for  him  to  attempt  a  justification, 
and  he  could  shew  cause  only  by  denying,  if  he  could,  or,  if  possi- 
ble, explaining  away  or  extenuating  his  offence.     But  we  preferred 
affording  him  a  full  hearing,  and  as  no  letter  or  affidavit  of  his 
could  touch  the  reputation  of  this  Bench,  or  any  member  of  it»  we 
allowed  him  to  go  on  without  interfering.    This  affidavit  is  the 
more  inexcusable  because  in  the  nature  of  things  it  could  not  be 
answered.     Parts  of  it  are  founded  upon  hearsay,  which  is  not 
evidencoi  and  in  the  most  trifling  matters  is  not  admissible  in  this 
Court.    Parts  of  it  rest  upon  the  mere  assertion  of  Mr.  Wallace^  at 
variance  with  all  our  impressions  and  recollections,  but  in  which  he 
must  pass  of  course  uncontradicted.    And  much  of  it  relates  to 
recent  transactions  in  the  knowledge  of  one  or  other  of  the  mem- 
bers of  the  Bar,  or  of  the  Officers  of  the  Court,  and  which  are 
represented  in  a  manner  quite  inconsistent  with  the  facts,  and  with 
the  papers  on  the  file.    We  content  ourselves  with  these  general 
observations,  for  it  is  obvious  that  to  descend  into  details,  and  stoop 
to  a  vindication  of  this  Courts  would  be  a  complete  surrender  of  its 
independence  and  its  dignity.    If  Judges  forget  their  duty,  if  they 
lay  themselves  open  to  imputation,  and  are  amenable  to  censure, 
adequate  remedies  are  provided  by  the  law  and  constitution  of  the 
country.     A  single  Judge  at  every  step  is  subject  to  control. 
Every^  charge  he  delivers  to  a  jury,  every  Order  he  signs  at 

(1)  3  Moore'g  P.  C.  Cases,  361 ;  and  7  Moore's  P.  C.  Cases,  174. 
(2)  3  Moore's  P.  C.  Oases,  414. 
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J.  0.  Chambers,  every  taxation  of  coBts,  every  jadicial  action^  and  eTeiy 
1866  refusal  to  act,  may  be  appeided  from  to  his  brethren ;  and  for  the 
In  re  higher  breaches  of  duty  by  one  Judge,  or  by  all  the  Jndg^  thei*- 
Wallace.  ^^^  ^j^^  means  of  constitutional  redress.  But  this  is  the  first  tim^ 
that  Judges  have  been  assailed  in  their  own  Court  by  a  PractitioneT, 
when  invited  to  atone  for  a  contempt^  putting  on  the  fil^  aa 
affidavit  which  in  every  paragraph  is  a  new  offence.  It  is  evident 
that  no  Court)  having  a  just  regard  to  its  position,  could  pennit 
such  an  affidavit  to  remain  among  its  records,  and,  therefore,  we 
direct  this  affidavit  to  be  taken  off  the  file.  In  conclusion,  we  have 
only  to  repeat  that  we  would  willingly  have  been  excused  from 
moving  in  this  matter.  We  have  not  been  actuated  by  personal 
resentment,  nor  by  any  apprehensions  that  Mr.  Wallace'' 8  actions  or 
censure  in  any  shape  could  possibly  excite.  We  have  looked  onir 
to  what  was  required  for  the  due  administration  of  the  law,  and 
while  there  has  never  been  any  difference  of  opinion  or  doubt  amoB^ 
ourselves  as  to  what  was  necessary  and  proper  to  be  done,  we  have 
taken  care  that  ample  time  should  be  afforded  to  the  party  to 
reflect  upon  his  position,  and  avert  the  consequences  he  has  drawn 
down  upon  himself.  We  have  no  alternative  now  but  the  perform- 
ance of  an  imperative  duty  in  directing  the  following  rule  to  be  filed.*' 
The  rule  nisi  was  then  made  absolute  in  pursuance  of  the 
judgment,  suspending  the  Appellant  from  practice  as  an  Attorney 
and  Barrister  in  that  Court. 

The  Appellant  applied  to  the  Supreme  Court  for  leave  to 
appeal  to  Her  Majesty  in  Council,  when  the  following  judgment 
of  the  Court,  giving  leave  to  appeal,  was  delivered  by  the  Chief 
Justice,  the  other  five  Judges  being  present: — "Mr.  WaUaee 
having  moved  in  person  for  leave  to  appeal  to  Her  Majesty  in 
Her  Privy  Council,  from  the  rule  made  on  the  29th  tift.,  sufs- 
pending  him  from  practice  as  an  Attorney  and  Barrister  of  this 
Court,  for  a  contempt  thereof;  we  have  referred  to  the  Order 
of  Her  Majesty  in  Council,  of  the  20th  of  March,  1863,  making 
provision  for  appeals  to  Her  Majesty  in  Council  irom  this  Court ; 
and  from  the  terms  in  which  that  Order  is  drawn,  as  well  as  from 
the  cases  decided  in  the  Privy  Council,  we  are  of  opinion,  that  the 
Order  in  Council  does  not  extend  to  such  cases,  and  tbat  it  is  incum- 
bent on  Mr.  Wallace  to  apply  to  Her  Majesty,  in  the  first  instance, 
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to  admit  his  appeal.  But,  inasmuch  as  Mr.  Wallace  has  applied  to  J.  0. 
us  for  such  leave,  complaining  of  the  injury  and  delay  to  which  our  1866 
refusal  would  subject  him,  we  have  decided  on  giving  him  such  ^zn  re 
leave,  so  far  as  we  have  power  and  authority  so  to  do,  not  requiring 
from  him  any  security  for  costs,  but  leaving  him  to  act  as  he  may 
be  advised  therein,  or  as  Her  Majesty  may  see  fit  to  order." 

The  Appellant  brought  the  present  appeal,  but  in  consequence 
of  the  Judges  of  the  Supreme  Court  announcing  that  they  would 
not  appear,  the  appeal  was  heard  ex  parte. 

Sir  Bomdea  Palmer,  Q.C.,  and  Mr.  T.  D.  Archibald,  for  the 
Appellant : — 

The  Order  making  the  rule  absolute  suspending  the  Appellant 
from  practising  as  an  Attorney  and  Barrister  in  the  Supreme  Court 
at  Halifax^  until  he  should  have  made  a  suitable  apology,  is  illegal 
as  well  as  oppressive.  The  contempt,  if  any,  committed  by  the 
Appellant  in  writing  the  letter  of  the  26th  of  January,  1865,  to  the 
Chief  Justice,  was  not  committed  by  him  in  his  professional  character 
as  an  Attorney  or  Barrister,  nor  was  it  a  contempt  committed  in 
open  Court.  It  was  a  private  letter  written  by  him  in  his  character 
of  a  suitor,  and  is  in  no  respect  a  public  document ;  and  if  anything 
unguarded  and  disrespectful  was  contained  in  it,  nevertheless  the 
apology,  contained  in  the  letter,  begjging  the  Chief  Justice  to  over- 
look anything,  if  there  should  be  anything  in  it  not  strictly  within 
allowable  limits,  ought  to  have  satisfied  the  Chief  Justice ;  but  the 
subsequent  verbal  apology  made,  as  sworn  to  by  the  Appellant,  was 
an  ample  expiation  of  the  supposed  ofience.  This  was  not  a  case 
of  professional  misconduct^  coming  within  the  decision  of  this  Court 
in  Btmny  v.  The  Judges  of  New  Zealand  (1),  nor  is  it  similar  to 
Lechmere  Charlton's  Case  (2),  relied  upon  by  the  Judges  in  the 
Court  below,  as  the  letter  there,  besides  being  intemperate  and 
insulting,  contained  a  threat  against  an  OflScer  of  the  Court. 
Smith  V.  The  Justices  of  Sierra  Leone  (3),  In  re  Dotonie  and 
ArrindeU  (4),  Smith  v.  The  Justices  of  Sierra  Leone  (5),  as  well 
as  Rainy  v.  The  Justices  of  Sierra  Leone  (6),  and  the  earlier  case 

(1)  15  Moore's  P.  C.  Cases,  104.  (4)  3  Moore's  P.  C.  Cases,  414. 

(2)  2  My.  &  Cr.  316.  (5)  7  Moore's  R  C.  Cases,  174. 

(3)  3  Moore's  P.  0.  Cases,  361.  (6)  8  Moore's  P.  0.  Cases,  47. 
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J.  0.  of  The  Juritces  of  the  Court  of  Common  Pleas  ai  Aniigm  (1). 
1866  which  were  referred  to  and  relied  on  by  the  Court  below,  do  net 
In  re  Warrant  the  Order  made  in  this  case ;  for  they,  for  the  most  part, 
are  rerersalB  by  this  Tribunal  of  Orders  similar  to  the  one  we  com- 
plain of.  £ut  we  submit  that,  there  is  an  absolute  denial  of  jostisit 
in  this  case,  for  the  rule  absolute  allows  the  Appellant  no  means  d 
purging  his  contempt;  but,  without  disbarring  him,  or  striking  liin 
off  the  rolls  of  the  Supreme  Court  as  an  Attorney,  improperly 
suspends  him  from  practice,  indefinitely,  and  during  the  pleasure 
of  the  Court  The  practice  is  to  fine  for  contempt  of  Court:  Tht 
King  v.  Clement  (2) ;  In  re  Pater  (3).  The  demand  for  a  written  ap 
logy  to  be  read  in  open  Court,  which  the  rule  nisi  required,  wmdd- 
precedented  and  unusual ;  the  only  instance  of  such  a  requirement 
was  in  Cams  Wilson's  Case  (4),  which  was  under  totally  different  ci> 
cumstances,  and  was  decided  by  the  law  of  Jersey,  and  not  the  if 
of  England  and  the  practice  of  our  Courts,  which  prevails  in  the 
Supreme  Court  at  Halifax :  that  Court  having  the  same  power; 
as  are  exercised  by  the  Courts  of  Chancery,  Queen's  Bench, 
Common  Pleas,  and  Exchequer  in  England:  Kevised  Statutes  d 
the  Province  of  Nova  Seolia,  3rd  Ser.  Tit.  34.,  ch.  123,  sect  L 

LoBD  Westburt:— 

The  Appellant  in  this  case  is  an  Advocate,  and  also  an  Attorney. 
admitted  to  practice  in  the  Supreme  Court  of  Nova  Seolia.  It 
appears  that  he  was  also  a  suitor  in  that  Court.  In  two  or  three 
cases  in  which  he  was  such  suitor  he  seems  to  have  supposed  M 
he  had  reason  to  complain  of  the  conduct  of  the  Judges  of  lie 
Court,  and  he  accordingly  wrote  a  letter,  addressed  to  the  Chief 
Justice,  reflecting  on  the  Judges,  and  on  the  administration  of 
justice  generally  in  the  Court ;  which  undoubtedly  was  a  letter  of 
a  most  reprehensible  kind. 

This  letter  was  a  contempt  of  Courts  which  it  was  hardly  V^ 
sible  for  the  Court  to  omit  taking  cognizance  ot 

It  was  an  offence,  however,  committed  by  an  individual  in  l^ 
capacity  of  a  suitor  in  respect  of  his  supposed  rights  as  a  suitor, 
and  of  an  imaginary  injuiy  done  to  him  as  a  suitor ;  and  it  had  no 

(1)  1  Knapp's  Bep.  267.  (3)  33  L.  J.  (N.  8.)  !£.  C.  l^ 

(2)  4  R  &  Aid.  218.  (4)  7  Q.  B.  Bep.  984. 
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connection  whatever  with  his  professional  character,  or  anything  J.O. 
done  by  ^iin  professionally,  either  as  an  Advocate  or  an  Attorney.  18S6 
It  was  a  contempt  of  Conrt  committed  by  an  individual  in  his  ^jn  n 
personal  character  only. 

To  offences  of  that  kind  there  has  been  attached  by  law  and  by 
long  practice  a  definite  kind  of  punishment,  viz.  fine  and  imprison- 
ment. It  must  not,  however,  be  supposed  that  a  Court  of  Justice 
has  not  the  power  to  remove  the  Officers  of  the  Court  if  unfit  to 
be  entrusted  with  a  professional  status  and  character.  If  an 
Advocate,  for  example,  were  found  guilty  of  crime,  there  is  no 
doubt  that  the  Court  would  suspend  him.  If  an  Attorney  be  found 
guilty  of  moral  delinquency  in  his  private  character,  there  is  no 
doubt  that  he  may  be  struck  off  the  Boll. 

But  in  this  particular  case  there  is  no  ddietum  brought  forward 
or  assigned,  except  that  which  results  from  the  fact  of  addressing  an 
improper  and  contemptuous  letter  to  the  Chief  Justice  of  the  Courts 
in  respect  of  something  supposed  to  hare  been  done  unjustly  to 
the  writer  in  his  private  capacity  as  a  suitor.  We  think,  therefore, 
there  was  no  necessity  for  the  Judges  to  go  further  than  to  award 
to  that  offence  the  customary  punishment  for  contempt  of  Court. 
We  do  not  find  anything  which  renders  it  expedient  for  the  public 
interest,  or  right  for  the  Court,  to  interfere  with  the  status  of  the 
individual  as  a  Practitioner  in  that  Court.  In  that  respect,  there- 
fore, we  think  that  the  Judges  departed  from  the  course  which 
ought  to  have  been  pursued,  by  adopting  a  different  description  of 
punishment  from  the  ordinary  punishment  for  offences  of  this 
nature. 

When  an  offence  was  committed  which  might  have  been 
adequately  corrected  by  that  punishment,  and  the  offence  was 
not  one  which  subjected  the  individual  committing  it  to  anything 
like  general  infamy,  or  an  imputation  of  bad  character,  so  as  to 
render  his  remaining  in  the  Court  as  a  Practitioner  improper,  we 
think  it  was  not  competent  to  the  Court  to  inflict  upon  him  a 
professional  punishment  for  an  act  which  was  not  done  profes- 
sionally, and  which  act,  jper  se,  did  not  render  him  improper  to 
remain  as  a  Practitioner  of  the  Court 

On  this  ground,  therefore,  we  do  not  approve  of  the  Order.  At 
the  same  time  we  desire  it  to  be  understood  that  we  entirely  concur 


296  CASES  IN  THE  PRIVY  COUNCIL.  [I  L 

jQ^  -    "with  the  Judges  of  the  Court  below  in  the  estimate  which  thy 

1866       ^yQ  formed  of  the  gross  impropriety  of  the  conduct  of  tL^ 

*^^       Appellant.    But  we  are  still  of  opinion,  that  his  conduct  did  i?  t  \ 

Wallagb.    require  and  did  not  authorize  a  departure  from  the  ordinary  mAi 

"    "       and  standard  of  punishment;  and  upon  that  ground,  and  tLt 

ground  only,  we  shall  advise  Her  Majesty  to  discharge  the  Oril-r, 

in  respect  of  its  having  substituted  a  penalty  and  mode  of  puBki- 

ment  which  was  not  the  appropriate  and  fitting  punishment  k 

the  case  in  question. 

Solicitors  for  the  Appellant:  E.  B.  HOI  &  Sm. 


j,o.*  IN  THE  MATTEE  OF  LEITffS  ESTATE. 

1?5S       GEORGE  HENRY  CHAMBERS   .        ,        .      Appellant; 


PATRICK  DAVIDSON,  Aim  othebs       .      .      RESP0>T)Em 

ON  APPEAL  FROM  THE  COURT  OF  THE  COMMISSIONERS  FOB 
SALE  OF  ESTATES  IN  THE  WEST  INDIES. 

WtsA  India  Estates — Consignee  and  Mortgagee^Oenerdl  Hen^  extent  of. 

The  right  of  a  Consignee  of  a  West  India  Estate  gives  him  a  lien  qq  tr 
Plantation  in  respect  of  the  halance  due  to  him,  and  is  an  exception  toil'. 
general  role  which  applies  to  Principal  and  Agent  Such  lien  not  bein^  ti.^ 
result  of  an  express  contract,  but  given  by  implication  of  law,  if  created  by 
written  contract,  is  excluded. 

Therefore,  if  a  Consignee  takes  an  express  security,  such  security  l)ex: 
the  stipulation  and  agreement  of  the  parties,  it  excludes  his  general  liti 
So  }*dd  by  the  Judicial  Committee,  where  the  party  claiming  a  general  \tz 
as  Consignee,  was  also  a  Mortgagee  of  certain  estates,  and  had,  by  dee«l, 
stipulated  for  the  consignment  of  their  produce,  as  well  as  that  of  otLtr 
Plantations,  subject  to  the  rights  and  interests  of  existing  Mortgages  the 
snbsisting  thereon. 

In  this  case  the  appeal  was  brought  from  an  Order  of  tlie  Com- 
missioners for  sale  of  incumbered  estates  in  the  Wed  Indm. 
disallowing   the    claim  of  the  Appellant    to    priority  under  a 

*  Present :— Lobd  Wsbtbubz,  Sib  Jaheb  Wxxjjaii  ColyuiB,  akd  Sib  £dwabi> 
Yauoham  Williaks. 
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consignment  deed.  The  ground  of  the  decision  was,  that  the  J.  0. 
consignment  deed  was,  by  its  tenns,  subject  to  prior  Mortgages  1866 
to  the  Respondents.  jn  r^  Lkth's 

The  circumstances  were  these : —  EwAm 

On  the  27th  of  January,  1856,  John  Leith,  since  deceased,    OHAinms 
and  James  Leith,  both  of  the  Island  of  Tobago,  Planters,  were    pAYiDsoir. 
indebted  to  the  Bespondents  as  Executors  and  Trustees  of  their  late 
father,  Duncan  Davidson,  in  the  sum  of  £10,000. 

By  Indentures  of  Mortgage,  dated  the  26th  and  27th  of  January, 
1856,  the  LeUhs  mortgaged  to  the  Bespondents  certain  estates  in 
the  Island  of  Tobago,  called  New  Orange,  Old  Orange,  and  Orafion, 
and  an  estate  called  Kendal  Place,  and  other  estates  in  the  same 
Island,  together  with  the  live  and  dead  stock  then  and  thereafter 
to  be  upon  the  same,  to  secure  the  £10,000  and  interest  By  the 
same  Mortgage  deed  the  £10,000,  was  covenanted  to  be  paid  by 
instalments,  and  the  Leitha  covenanted  to  ship  and  consign  to  the 
Bespondents  fifty  hogsheads  of  sugar,  on  or  before  the  15th  of 
July  in  every  year. 

Jamea  Leith  was  himself  seised  of  other  estates  in  the  Island  of 
Tobago,  called  Charlotte-ViUe,  Telescope,  and  Fairfield;  and  by  an 
Indenture  of  Mortgage,  dated  the  23rd  of  January,  1860,  he  mort- 
gaged these  estates  to  the  Appellant  in  fee,  to  secure  the  amount 
of  his  then  debt  and  future  advances,  not  together  to  exceed  the 
sum  of  £2,500. 

By  another  Indenture  of  Mortgage,  dated  the  23rd  of  January, 
1860,  the  LeUhs  mortgaged  a  town  lot  in  Scarborough,  in  Tobago, 
in  fee,  to  secure  the  Appellant's  debt  and  further  advances,  not 
in  the  whole  to  exceed  £800. 

James  Leith  was  also  seised  of  other  estates  in  Tobago,  called 
Speyside  and  Bunnymede;  and  by  an  Indenture,  or  covenant  for 
consignment  of  produce,  dated  the  15th  of  March,  1860,  made 
between  the  Leiihs  of  the  one  part,  and  the  Appellant  of  the  other 
part,  after  reciting  the  two  last-mentioned  Mortgages,  and  the 
seisin  of  the  Leiths  of  New  Orange,  Old  Orange,  and  Kendal  Place, 
subject  to  certain  Mortgages  or  charges  affecting  the  same,  or 
some  of  them,  and  also  an  agreement  for  consignment  of  two- 
thirds  of  all  the  produce  from  the  estates,  so  long  only  as  pos- 
session should  not  be  adversely  taken  by  the  parties  holding  the 
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J.  0.  respective  Mortgages  or  charges  aforesaid ;  and  reciting  that  two 
1866  ^accounts  were  intended  to  be  kept  by  the  Appellant^  one  with  Jam 
Lire  Leftb's  Lei^h  alone,  and  the  other  with  both  the  Leiths;  and  reciting  tliat 
^^^'"'  the  first  mentioned  Indenture  of  Mortgage  of  the  23rd  of  Januarr, 
Chambbbs  I860,  should  be  a  security  for  both  accounts  current,  not  exceeding 
DATIII60K.  £2,500,  and  farther  reciting  that  the  accounts  had  been  balanced, 
shewing  £806.  U.  3i.  due  by  James  ici<A,and  £1,217.  19s.  M 
due  by  the  Levths,  as  of  the  31st  of  December,  1859  ;  it  was  wit- 
nessed, that  the  Leiths  covenanted  with  Appellant  that  during  five 
years,  and  so  long  as  the  mortgages  of  the  23rd  of  January,  18CC". 
should  continue,  to  consign  to  the  Appellant  not  less  than  two- 
thirds  of  all  the  sugar,  rum  and  other  produce,  made  in  CharMe- 
ViUe,  Telescope^  Speyside,  Bunnymedsy  Old  Grange,  New  Oranjz, 
Grafton,  and  Kendal  Place,  and  on  their  leaving  the  Island  to 
nominate  the  Appellant's  nominee  as  Manager  of  the  estates,  asd 
to  send  to  the  Appellant  lists  of  supplies  for  the  estates,  wUcIi 
the  Appellant  was  to  have  the  option  of  supplying ;  and  by  ik 
same  deed  the  application  of  the  proceeds  of  the  consignments  was 
to  be  for  payment  as  follows : — ^first  of  interest  on  the  Mortgage 
debts  due  to  the  Appellant ;  second,  of  the  costs  of  supplies  by  tie 
Appellant;  third,  of  drafts  for  Island  contingencies,  or  for  dis- 
charging any  of  the  before  mentioned  Mortgages  on  the  plantatioos 
Or  estates ;  fourth,  of  insurances  and  incidental  consignment  ex- 
penses, but  so  long  only  as  the  shipments  of  each  year  shall  ezceei 
the  expenses  of  the  same  year ;  and  lastly,  of  the  principal  Mortgage 
debts  of  £2500  and  £800 ;  and  the  Appellant  thereby  covenanted 
so  long  as  the  LeiiM  covenant  to  consign  lasted,  to  receive  and  sell 
the  consignments  and  apply  the  proceeds  for  the  purposes  abore 
mentioned,  and,  as  long  as  the  annual  consignments  should  yield  a 
surplus  above  the  annual  expenses,  act  as  Consignee  and  Factor  of 
the  Leiths.  There  was  also  in  the  deed  a  covenant  for  stay  ol 
proceedings  by  the  Appellant  for  five  years. 

No  notice  of  the  Appellant's  consignment  deed  or  claim  was 
given  either  by  the  Leiths,  or  the  Appellant,  to  the  Respondents, 
nor  were  the  Respondents  aware  of  the  existence  of  the  same  pre- 
vious to  the  claim  of  the  Appellant  being  filed  in  this  matter. 

The  Respondents  never  took  possession  of  the  mortgaged  estates 
under  their  mortgage,  but  left  the  management  and  cultivation  of 
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the  estates,  as  usual,  in  the  hands  of  the  Leiths ;  the  Mortgagees  J.  G. 
relying  on  the  performance  by  the  Leiths  of  their  covenant  to  18C6 
consign.  JnrTlLm's 

John  Leiih  died  on  the  19th  of  April,  1862,  intestate,  leaving     ^^^^ 
James  Leiths  his  partner,  and  Qeorge  LeUh,  his  eldest  brother  and    Chambibs 
heir-at-law,  whereby  the  equity  of  redemption  of  the  mortgaged    Davumon. 
premises  became  vested  either  in  James  Leith  or  Qeorge  Leith, 
in  fee  simple. 

In  the  month  of  October,  1862,  arrangements  were  made  with 
James  Leith,  by  Mr.  CHUespie,  a  West  Indian  Merchant  in  London, 
on  behalf  of  the  Bespondents,  by  which  he  was  to  have  all  the 
produce  of  the  mortgaged  estates  consigned  to  him  on  behalf  of 
the  Respondents,  and  at  the  same  time  Mr.  CHUespie  arranged  to 
supply  the  means  of  cultivation  of  the  same,  upon  the  understand- 
ing that  James  Leith  was  to  apply  the  means  so  supplied  in  such 
cultivation. 

The  last  mentioned  consignment  transactions  resulted  in  a 
balance  against  James  Leith,  on  account  of  the  estates,  of  the  sum 
of  £581. 12a.  8d.  at  31st  of  December,  1863,  and  of  £328. 10«.  lid. 
at  31st  of  December,  1864*  The  estimated  produce  of  Old  Orange, 
New  Orange,  and  Orafton,  and  Kendal  Place,  in  the  year  1862, 
was  about  250  hogsheads  of  sugar. 

On  the  8th  of  January,  1864,  the  Bespondents  filed  their  peti- 
tion in  the  West  India  Incumbered  Estates  Court,  stating  their 
mortgage  debt,  and  praying  for  a  sale  of  the  mortgaged  premises 
comprised  therein ;  and  after  the  usual  conditional  order,  and  notice 
for  Claimants,  and  the  appointment  of  a  Beceiver,  the  estates  were 
sold  on  the  21st  of  February,  1865,  and  one  of  the  Bespondents, 
Alexander  Davidson,  was  declared  the  purchaser  of  New  Orange 
for  £1,510;  Old  Orange,  £2,010;  and  Orafton,  £1,010. 

On  the  2nd  of  June,  1865,  the  Appellant  made  a  claim  in  the 
Incumbered  Estates  Court,  stating  that  for  some  years  before  the 
3l8t  December,  1859,  and  from  that  time  during  the  period  shewn 
by  the  account  filed  therewith,  he  was  the  Consignee  of  the  pro* 
duce  of  New  Grange,  Old  Grange,  and  Orafton  estates,  and  Kendal 
Place.  That  there  was  due  to  him  on  the  balance  of  the  account 
on  the  31st  December,  1864,  the  sum  of  £2,859.  8s.  2d.,  which  he 
claimed,  with  interest  at  £4  per  cent,  per  annum  from  that  day, 

Vpl.  I,  8  2  A  * 
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J.  a       out  of  the  sale  moneys  of  the  estates,  and  out  of  any  monep  to 
1866       arise  by  the  intended  sale  of  Kendal  Place,  in  priority  to  all 
JiimLbth'b  Persons  whomsoever.     That  as  such  Consignee  he  had  accept^^i 
*'^"-     and  paid  Bills  of  Exchange,  drawn  on  him  by  tlie  LeUhs  for  the 
toAMBBM    purposes  of  the  estates,  and  had  shipped  stores  and  supplies  f.: 
BATimoN«    the  estates,  and  made  other  payments  and  adyances  to  the  Ltiik 
"~^       for  the  cultivation  and  working  of  the  estates,  and  that  by  reascm 
of  such  consignments  and  such  shipments,  payments,  and  ad- 
yances, there  was  an  account  current  between  them  relatiDg  to 
the  estates. 

The  account  current  filed  commenced  on  the  31st  Decemb^, 
1859,  and  ended  on  the  Slst  December,  1864,  and  the  first  iXm 
therein  was,  *'  1859,  Slst  December.  To  balance  of  account  coirent 
rendered,  £1,217. 19a." 

The  account  only  purported  to  coyer  adyances  during  the  yean 
1860  and  1861,  and  to  giye  credit  for  partial  consignments  during 
the  years  1860,  1861,  and  1864.  Some  produce  from  other  esUt^ 
was  included  in  the  account^  amounting  to  £466.  lis.  Id^  whidi 
was  balanced  by  a  payment  of  the  same  amount  on  the  other 
side,  it  was  a  general  account,  not  purporting  to  be  confined  to 
any  particular  estate. 

An  affidayit  was  filed  on  behalf  of  the  Bespondents,  by  JKr. 
(?»2Ze92n^,in  which  he  explained  the  difference  between  a  GonsigDee 
of  West  India  estates  and  his  duties  in  regard  to  advances  and 
returns ;  and  accounts  of  the  produce  on  the  one  hand,  and  ih& 
mere  account  current  of  a  Merchant  receiving  partial  consign- 
ments and  making  advances  against  produce  without  keeping  any 
accounts  of  the  estate,  or  being  the  Consignee  thereof  on  the  otber 
hand,  giving  instances  of  Consignee  accounts  properly  so  called; 
and  he  stated,  that  the  account  of  the  Appellant  was  not  a  Con- 
signee account,  but  a  mere  account  current  The  Bespondent, 
Alexander  Davidson,  filed  his  affidavit  stating  such  of  the  facts, 
hereinbefore  set  forth,  as  related  to  the  Mortgage  of  the  Bespaiz- 
dents,  and  especially  that  no  consent,  express  or  implied,  was  given 
by  them  for  the  consignment  deed  of  the  Appellant,  and  that  they 
were  ignorant  of  its  existence  until  the  claim  was  made  by  Appel- 
lant, and  submitting  that  the  Appellant's  claim  ought  to  be  did*  - 
missed. 
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The  Appellant  filed  an  affidavit  in  answer,  in  which  he  stated       j;  o. 
-the  origin  of  his  claim  under  the  deed  of  the  15th  of  March,  I860.        isse 
That  he  had  for  several  years,  prior  to  1859,  been  the  Consignee  j^ra  lhth*! 
of  a  portion  of  the  crops  of  the  Old  Grange^  New  Grange,  Orafton,     EBtAm 
and  Kendal  Place  estates,  and  that  he  had  been  applied  to  by  the    OBmBm 
Leithe  at  the  close  of  that  year  for  further  advances  to  maintain    DAviDwnr. 
the  cultivation  of  those  estates,  which  he  declined  to  make  without 
some  specific  arrangement,  which  resulted  in  the  consignment 
deed.      That  there   were   other  estates,  and  also  some  stores, 
belonging  to  James  Leith,  for  which  he  (the  Appellant)  had  made 
advances,  but  that  all  these  advances  were  contained  in  a  sepsr 
rate  account,  kept  in  the  name  of  James  Leith  only,  on  which 
account  there  was  a  balance  due  to  him  of  £900  and  upwards, 
exclusive  of  the  balance  of  £2,859.  8s.  2d.  on  the  joint  account 
of  John  Leith  and  James  Leith;  and  that  the  crop  entries  of 
£466.  lis.  Id,  had  been  only  introduced  into  the  accx)unt  for  con- 
venience. 

The  Appellant's  claim  was  heard  before  the  Commissioners 
in  the  month  of  July,  1865,  and  on  the  15th  of  August,  1865,  the 
Chief  Commissioner  (Mr.  Fleming,  Q.C.,)  delivered  the  judgment 
of  the  Court,  disallowing  the  Appellant's  claim  to  priority  over 
the  Mortgagees  on  the  ground  that  the  rights  of  the  Appellant 
must  be  governed  by  the  provisions  of  the  consignment  deed, 
and  that,  according  to  the  true  construction  of  that  deed,  the 
Appellant's  rights  were  taken  and  made  subject  to  the  prior  title 
and  interest  of  the  Mortgagees ;  that  the  deed  stated  that  the 
estates  were  subject  to  the  Mortgages,  and  that  the  grantors 
must  be  held  to  have  granted  only  according  to  their  interest  as 
mentioned  in  the  deed,  that  is,  as  affected  by  the  Mortgages  and 
the  rights  of  the  Mortgagees,  and  that  the  consignment  was  to 
continue  only  until  possession  was  taken  by  the  Mortgagees,  and 
was  determinable  by  their  act,  and  that,  according  to  the  true 
construction  of  the  deed,  the  Appellant's  agreement  was  to  take 
subject  to  the  prior  rights  of  the  MortgageeSj  and  that  the  Com't 
could  not  relieve  him  from  the  effect  of  that  agreement.  The 
Court  also  suggested  other  grounds  which  appeared  to  lead  to  the 
•  same  conclusion. 

The  present  appeal  was  from  this  judgment. 

3  2  A  2 
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J.  0.  The  Attorney-General  (Sir  John  BoU),  and  Mr.  Arehihdld  8mii\ 

1866        for  the  Appellant : — 
In  re  Lkith's      We  submit  that  the  ludimient  of  the  learned  Chief  Commissionc: 

is  erroneous,  that  it  is  founded  on  a  mistaken  view  of  the  duties  and 

^^^"™    rights  of  a  Consignee  of  a  West  Indian  Estate.    The  Appellant  in  his 
DAyiDBOH.    dealings  with  Messrs.  LetYA,  in  furnishing  supplies,  and  accepting  tic 
drafts  for  cultivation,  acted  according  to  the  general  usage  of  Me> 
chants  and  Consignees  in  this  Country  of  West  India  estates  in  the 
actual  occupation  of  their  owners.    Such  a  course  of  dealing  is  not 
only  absolutely  necessary  for  the  profitable  cultivation  of  the  estate, 
but  for  preventing  the  same  from  becoming  deteriorated  and  goiii; 
to  waste.     The  effect  of  such  dealing  is  to  give  the  Consignee  a  JiVi/ 
over  all  other  incumbrancers.     It  is  to  the  disparagement  of  thi* 
admitted  lien,  that  the  judgment  of  the  Chief  Commissioner  goes: 
and  he  proceeds  on  the  presumption,  that  the  consignment  deed 
of  the  15th  of  March,  1860,  is  a  waiver  or  postponement  of  hii 
general  lien  as  a  Consignee,  in  favour  of  the  Eespondents,  the  prior 
incumbrancers  on  the  Estate.     But  the  Appellant  is  himself  a 
Mortgagee  of  a  portion,  as  well  as  the  Consignee  of  the  estate 
and  the  questions  which  arise  are :  First ;  to  what  extent  does  ih\ 
general  lien  extend,  against  whom,  and  whether  against  a  Mort- 
gagee or  prior  incumbrancer  ?  and,  secondly,  whether  in  this  case, 
the  Appellant  being  Consignee,  and  having  a  deed  of  consignmest 
executed  in  his  favour,  which  at  the  same   time  is  a  deed  of 
Mortgage,  has  thereby  consented  to  waive  or  postpone  his  iv^^ 
as  Consignee,  and  take  only  such  interest  in  the   estate  as  his 
Mortgage  gives  him  ?    The  effect  of  a  covenant  for  consignment 
in  a  Mortgage  is  considered  in  Bunlmry  v.  Winter  (1).     Now,  oa 
far  as  the  decisions  go,  the  lien  of  a  Consignee  has  been  universally 
held  to  extend  to  the  exclusion  of  the  Mortgagee's  prior  rights. 
In  Scott  V.  NeMtt  (2),  where  the  circumstances  seem  to  have  been 
similar  to  this  case,  the  decision  went  to  the  effect,  that  where  there 
is  a  Consignee  in  receipt  of  the  whole  of  the  proceeds  of  the 
estate,  and  supplying  the  necessary  means  for  carrying  on  the 
estate,  if  the  produce  is  insufiScient  to  pay  the  Mortgagees  on  the 
estate,  the  Consignee  lias  a  lien  on  the  future  proceeds  of  the  estate 
[LoKD  Westbuky  : — Does  Lord  Eldon,  in  his  judgment  in  Se<Mf> 
(1)  IJ.  &  W.  255.  (2)  14  Ves,  438. 


If 
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XfeabUtf  mean  to  go  further  than  to  decide  that  a  Consignee  has  a       J.  G. 
general  lien  ?]    Wed  India  Estates  are  m  ffeneris,  one  year's  neglect       1866 
to  cultivate  might  render  the  estate  wholly  unproductive  and  value-  jnrelxnn^B 
less.    That  case  was  followed  by  Sayers  v.  Whitfield  (1) ;  Simond     ^'^ 
V.  Hibbert  (2) ;  Farquharson  v.  Balfour  (3) ;  Shaw  v.  Simpson  (4)  ;    CHAMBEBa 
Morrison  v.  Morrison  (5),  which  was  carried  to  the  Court  of   DAYioiOK. 
Appeal,  and  was  heard  by  the  Lords  Justices,  but  the  judgment        "~* 
of  Vice-Chancellor  Stuart  was  sustained  (6) ;  then  there  are  the 
observations    of   Lord    Si,  Leonards  in    Be  Tharp  (7),  where 
that  learned  Judge  likens  the  principle  upon  which  the  title  of 
Consignees  has  been  supported  to  the    practice  acted  upon  in 
Ireland  in  regard  to  fines  paid  upon  renewable  leaseholds.    Li 
Fraser  v.  Burgess  (8),  all  the  authorities  are  collected,  and  the 
whole  question  of  the  general  lien  of  a  Consignee  discussed  and 
considered  by  this  Court.    The  Privy  Council  had  previously  de- 
clared, in  Miles  v.  Aiherton  (9),  the  lien  of  a  Trustee  under  a  Will, 
for  supplies  to  a  plantation,  in  preference  to  a  Mortgagee's  claim. 
All  principles  of  Equity  combine  to  uphold  the  lien  we  contend 
for ;  the  Estate  becomes  valueless  if  the  supplies  cease,  like  a  ship 
requiring  necessary  repairs,  where  the  last  Bottomry  Bond  has 
preference,  and  it  has  been  held  that  the  hypothecation  of  a  ship 
cannot  deprive  the  seaman  of  his  right  to  wages:   The  Sydney 
Cove  (10).    So  in  the  case  of  Mortgages  on  policies  of  Insurance 
where  the  premiums  have  been  paid  by  the  second  Mortgagee. 
The  decisions  in  the  Court  of  the  Commissioners  of  the  West  India 
Incumbered  Estates  have  been  uniformly  in  favour  of  the  lien 
of  the  Consignee:   OreatheaSs  Case  (11);  Harriotts  Case  {12); 
MacDoweWs  Case  (13).    Then  the  question  is,  whether  the  rights  of 
the  Appellant  as  a  Merchant  and  Consignee,  either  as  regarded 
past  or  future  advances,  were  limited  or  in  any  manner  restricted 
by  the  consignment  deed  of  the  15th  of  March,  1860.    We  contend 

(1)  1  Knapp'8  P.  C.  Cases,  148.  (8)  13  Moore's  P.  G.  Gases,  814. 

(2)  1  Russ.  &  My.  719.  (9)  3  Barge's  Gomm.  on  Col.  &  For. 

(3)  8  Sim.  210.  Law,  p.  350. 

(4)  1  Y.  &  a  N.  R.  732.  (10)  2  Dods.  13. 

(5)  2  Sm.  &  Giff.  564.  (11)  Gust's  West  Ind.  Incum.  Estate 

(6)  7  De  G.  M.  &  G.  214.  Acte,  p.  219  [2nd  ed.] 

(7)  2  Sm.  &  Giff.  578-9.  (12)  Ibid.  271. 

(13)  Gast's  West  Ind.  Inctim.  Estate  Acts,  p.  300  [2nd  ed«] 
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J.  a      •  that  his  rights  as  Consignee  were  paramount  to  his  interest  t? 
1866       Mortgagee,  that  they  extended  over  all  the   estates    in  snppr 
Jn r0LKTH*8  o'  which  he  made  consignments,  though  he  is  restricted  as  t» 
^E'^^'^      his  mortgage  rights  to  the  estate  specifically  named  as  his  secD- 
Chajibebs     rity.    His  rights  under  the  consignment  deed  were,  as  regarded  ttt 
Dayimov.    Mortgagees,  necessarily  subject  to  their  prior  title  and  interest; 
"""^        and  the  expressions  in  the  deed  of  what  was   implied  if  n .t 
expressed  therein  could  have  no  effect  on  his  lien  as  a  Consignee: 
the  prior  Mortgagees  must  be  held  to  have,  at  least  tacitly,  con- 
sented to  the  arrangement  for  consigning  the  produce  of  thi 
estates  in  Mortgage,  they  might  have  interposed  at  any  time  t 
stop  the  supplies,  but  being  no  parties  to  the  consignment  dee<l 
were  not  affected  by  it,  and  were  not  entitled  to  take  any  beneff 
under  it    Then  again,  the  discretion  given  by  the  deed  as  to  sesii- 
ing  out  supplies,  was  nothing  more  than  the  arrangement  wbicb  i 
incident  to  the  ordinary  course  of  dealing  between  Consignee  acJ 
Planter,  and  could  not  prejudice  the  Appellant's  lien  for  such  saf- 
plies  as  he  might  furnish,  or  for  such  drafts  as  he  might  accept. 

Sir  jB.  Palmer,  Q.C.,  and  Mr.  W.  W.  Mackeson,  appeared  for  ibe 
Bespondents,  but  were  not  called  upon. 

LoBD  Westbtjrt  : — 

Their  Lordships  are  of  opinion  that  in  this  case  there  are  special 
circumstances  in  the  relation  existing  between  Mr.  Chaniben,  the 
Appellant,  and  the  proprietors  of  the  Wed  India  plantationsr  npcfl 
which  they  propose  to  rest  their  judgment,  and  which  relieTe 
them  from  the  necessity  of  considering  the  important  propositions  of 
law  which  have  been  adverted  to  in  the  able  argument  at  the  Bar. 

The  ordinary  mercantile  character  and  position  of  a  Consignee 
of  a  West  Indian  plantation  are  well  known.  The  custom  o(  the 
Mercantile  world  is  to  select  as  Consignee,  a  Merchant  residing  in 
this  Country,  to  whom  the  whole  produce  of  the  plantations  is  con- 
signed, and  who,  in  return  for  that  produce,  accepts  Bills  dTsyni 
upon  him  by  the  proprietor  or  manager  in  the  W^  Indiei  ^^ 
Island  contingencies;  and  who,  according  to  the  orders  of  the 
manager  or  proprietor,  purchases  the  supplies  needed  for  the 
estate,  and  sends  them  over  to  the  Island. 
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'    There  id  no  necessity  in  a  case  of  this  kind  that  there  should  be       J«  Or 
any  contract  for  the  purpose  of  determining  the  right  of  the  Con*       l«W 
signee.    The  right  of  the  Consignee,  as  it  is  supposed  to  be  es-  Jfir«LnTa'f 
tablished  by  decisions,  giving  him  a  lien  on  the  plantation  in        ..^ 
respect  of  the  balance  due  to  him,  is  an  exception  to  the  general    Ohaimbi 
rule  which  applies  to  Principal  and  Agent  Patidkui 

But  lien  is  not  the  result  of  an  express  contract ;  it  is  giren  by 
implication  of  law.  If,  therefore,  a  mercantile  relation,  which 
might  involTe  a  Hen,  is  created  by  a  written  contract,  and  security 
given  for  the  result  of  the  dealings  in  that  relation,  the  express 
stipulation  and  agreement  of  the  parties  for  security  exclude  lien, 
and  limits  their  rights  by  the  extent  of  the  express  contract  that 
they  have  made,  Eo^essum  facii  cessare  iadtum.  If  a  Consig- 
nee takes  an  express  security,  it  excludes  general  lien* 

In  the  present  case,  the  question  is,  whether  Mr.  Chambers  can 
be  regarded  as  the  Consignee  of  these  plantations  in  the  ordinary 
sense,  or  whether  he  is  a  Mortgagee  with  the  appointment  of 
Beceiver  as  part  of  his  security.  He  refers  his  appointment  as  Con- 
signee to  a  particular  Indenture,  and  we  have  to  consider,  there- 
fore, whether  that  Indenture  does  not  define  the  rights  and  interests 
that  he  shall  have  in  respect  of  his  dealings  witH  this  estate. 

The  deed  is  dated  the  15th  of  March,  1860.  It  is  made  between 
Messrs.  Leith,  the  proprietors  of  the  plantations,  or  of  the  equity  of 
redemption  of  those  plantations,  on  the  one  hand,  and  Mr.  Cham' 
lers  on  the  other.  The  state  of  circumstances  existing  at  that 
time  between  Mr.  Chambers  and  the  LeUhs,  which  are  set  forth  in 
the  recitals  of  the  deed,  may  be  shortly  stated.  In  the  first  place, 
Messrs.  Leithj  in  the  month  of  January,  1860,  had  mortgaged 
three  plantations  to  Mr.  Chambers^ — plantations  which  are  none  of 
them  included  in  the  Mortgage  of  the  present  Bespondents.  This 
Mortgage  was  to  secure  the  existing  debt,  and  all  future  advances 
to  be  made  by  Chambers,  not  exceeding  the  sum  of  £2,500.  It 
also  appears  that  there  was  another  Mortgage  deed  made  by  the 
Leiths /to  Chambers^  dated  oil  a  later  day  of  the  same  month  of 
January,  1860,  by  which  a  certain  other  property,  not  included  in 
the  Mortgage  of  the  Bespondents,  is  mortgaged  by  the  Leiths  to 
Chainbers  for  the  purpose  of  securing  a  further  debt  and  advance, 
not  exceeding  in  the  whole  £800. 
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J.  C.  The  deed  of  the  ISth  of  March,  1860,  which  is  relied  on  as  tbe 

I86g       appointment  of  Consignee,  goes  on  to  recite  that  the  Leiihs  w&? 

In  re  Leith'b  entitled  to  other  plantations  subject  to  certain  Mortgages  or  charge 

_j^     affecting  the  same.    And  then  it  recites  that,  in  consideration  e 

Cbambebs    Chambers  having  forborne  his  debt  then  due  to  him  from  tfc 

Datidson.    Leiths,  and  having  postponed  for  a  long  time  the  period  of  pav- 

"  ment,  the  Leiths  had  agreed,  so  long  only  as  possession  should  wi 

be  adversely  taken  by  the  parties  holding  the  Mortgages  cr 

charges  previously  referred  to,  to  consign  to  Chambers  net  les 

than  two-thirds  of  the  produce  of  these  additional  plantations. 

The  state  of  things,  therefore,  is  shortly  this :  Chambers,  tbe 
Mortgagee  of  certain  estates,  dissatisfied  with  the  sectuitj,  stipe- 
lates  with  the  Leiths  that  he  shall  have  a  fiirther  secoiity,  in  tk 
shape  of  an  engagement  to  consign  a  certain  portion  of  the  produce 
of  other  plantations ;  but  inasmuch  as  those  other  plantations  weiB 
themselves  included  in  other  Mortgages,  this  stipulation  that  Chat^ 
lers  should  have  the  benefit  of  the  consignment  of  a  certain  porti(m 
of  their  profits  is  made  expressly  subject  to  the  rights  and  interest 
of  those  other  Mortgagees. 

The  deed  then  proceeds  to  contain  covenants  on  the  part  of  the 
Leiths,  by  which  they  engage  to  consign  to  Chambers  certain  po^ 
tions  of  the  proceeds  of  these  other  plantations,  in  order  tbt 
the  amount  of  the  proceeds  so  consigned  may  be  applied  \>y 
Chambers  in  aid  of  his  already  existing  securities,  and  in  part 
payment  of  the  interest  that,  from  time  to  time,  should  become 
due  to  him,  and  in  part  payment  also  of  the  interest  of  the  existing 
debt. 

With  respect  to  the  supplies.  Chambers  covenants  in  a  remarkable 
manner.  His  engagement  is,  that  he  will  make  shipments,  that  be 
will  send  out  all  things  necessary  for  the  plantations,  and  pay  the 
sums  of  money  for  which  Bills  might  be  drawn  upon  him,  but  so 
long  only  as  the  shipments  of  each  year  shall  respectively  exceed 
the  amount  of  the  expenses  of  the  same  year* 

The  course  of  deaUng,  therefore,  is  here  clearly  defined.    The 

Leiths  had  no  right  to  expect  from  the  alleged  Consignee  any  sap* 

♦        plies  or  any  payment  of  Bills  for  Island  contingencies,  unless  they 

shipped  to  him  every  year  a  sufficient  amount  to  cover  that  expen* 

diture. 
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It  has  been  urged  strongly  that  it  must  be  considered  that  the       J.  C. 
Mortgagees  assented  to  what  was  going  on  between  Chambers  and       1S66 
the  LeUhs.    Their  assent,  of  conrse^  would  be  of  no  avail  unless  jMr«  letth's 
they  had  information  of  the  true  state  of  the  dealings.    Suppose     ^^"tate. 
the  Mortgagees,  the  present  Bespondents,  to  have  been  aware  of    Chambbim 
this  deed,  the  nature  of  which  we  have  been  stating,  they  would  be    DATiraoir. 
warranted  in  treating  it  as  a  supplemental  and  additional  security 
taken  by  CharribeTs  in  aid  of  his  existing  Mortgage.    They  would 
be  warranted  in  assuming  that  Chamben  intended  to  abide  by  the 
stipulations  of  the  deed,  and  not  to  make  advances  unless  he  had 
in  hand,  or  was  about  to  have  in  hand,  produce  of  the  estate  suffi- 
cient to  cover  those  advances. 

This,  therefore,  is  an  instrument  that  shews  clearly  the  nature  of 
the  engagement  between  ChaniberB  and  the  proprietor  of  the  plan- 
tations. As  we  have  already  observed,  he  was  dissatisfied  with  his 
security,  and  he  bargained  for  the  receivership  of  a  considerable 
portion  of  other  and  additional  produce,  subject,  however,  to  the 
rights  of  the  persons  entitled  to  Mortgages  on  that  property ; — ^he 
stipulates  for  this  addition  by  way  of  aid  to  his  existing  security, 
and  the  rights  that  he  has  are  the  rights  given  to  him  by  this 
contract.  The  claim  that  he  now  makes  is  a  claim  which,  depart- 
ing from  the  limited  nature  of  this  security,  he  desires  to  substitute 
for  it — the  lien  of  a  general  Consignee  who  has  [dealt  with  the 
entire  proceeds  of  the  estate  according  to  mercantile  usage,  and  has 
a  balance  due  to  him. 

.  Our  conclusion  may  be  expressed  In  two  results :  one,  that  this 
is  not  a  case  of  Hen,  but  an  express  and  definite  contract,  and  that 
the  limits  and  nature  of  that  contract  would  be  exceeded  and  put 
an  end  to,  if  we  allowed  this  claim  for  a  general  lien* 

The  second  is,  that  Mr.  Chambers  was  not  in  the  ordinary  rela- 
tion of  Consignee.  He  was  here  dealing  with  the  proprietors  of 
the  plantation  in  the  character  of  Mortgagee,  with  the  stipidations 
of  a  mortgagCi  and  it  was  not  the  object  or  effect  of  the  deed  to 
create  between  him  and  the  proprietors  of  the  plantation  the  ordi- 
nary relation  of  Consignee  and  planter. 

On  these  grounds,  therefore,  without  adverting  further  to  the 
Argument  upon  the  law  applicable  to  Consignees,  and  without  com- 
mitting this  Tribunal  to  any  opinion  whatever  upon  the  general 
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J.  0.       questions  that  have  been  argued,  we  decide  that  there  was  no  rela- 

1866       tion  that  warrants  the  claim  oif  lien  by  Mr.  Chambers  as  Consignee. 

In  re  Lkith'8  We  decide  that  his  claim  is  limited  to  his  express  secnrityand 

^^^^'     contract,  and  that  the  claim  he  now  advances  is  inconsistent  with 

Ohambebs    the  nature  of  that  security. 

Davidson.  Their  Lordships  will,  therefore,  humbly  report  to  Her  Idbjesty, 
as  their  opinion,  that  the  decision  of  the  Commissioner  of  the  Wed 
India  Encumbered  Estates  Court  ought  to  be  affirmed,  and  this 
appeal  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Boys  dt  Tweedies. 
Solicitors  for  the  Bespondents :  Kmffsfard  <&  Jhrman. 


J0»  j»  re  MALLETS  PATENT. 

1866 

^^v^  LeUen  Patent — Exdutive  License — Prdongatum  qf  term  upon  condition  <f 

^^'  ^'  grantifig  Lieenees  to  the  pMvc  eimilar  to  one  already  granted. 

A  Patentee,  who  was  not  a  Manufacturer,  granted  a  License  to  a  mana- 
factuTing  firm  to  manufacture  the  patented  article,  which,  by  agreement 
between  them,  was  of  an  almost  exclusiye  ohazacter.  In  gnmting  a  pro- 
longation of  the  term  of  the  Letters  Patent,  the  new  Letters  Patent  wen 
directed  to  be  made  upon  condition  that  Licenses  should  be  granted  bv  the 
Patentee  to  the  Public  upon  terms  similar  to  the  one  already  granted. 

1  HIS  was  an  application  for  the  extension  of  Letters  Patent 
granted  on  the  28th  of  October,  1852,  for  ''  Improvements  in  Fiie- 
proof  and  other  Buildings  and  structures." 

The  invention,  as  described  in  the  specification,  related  to  the 
construction  of  fire-proof  and  other  buildings  and  structures,  or 
parts  thereof,  by  the  application,  in  manner  therein  described,  ot 
plates  of  iron  or  other  suitable  material,  bent  or  otherwise  figured 
into  a  peculiar  convex  and  concave  form,  denominated  **  buckled 
plates."  The  petition  set  forth  the  nature  and  value  of  the 
invention,  and  the  difficulties  encountered  by  the  Petitioner  in 
bringing  the  same  into  public  notice,  and  stated  that  one  of  the 

•  Present : — The  Lord  Justice  Tuaneb,  Sm  Jambs  William  Golyils,  and 

8lB  EOWABD  VaUGHAN  WiLLlAMB. 
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great  difficulties  by  which  he  was  met,  and  which  prevented  the  j.  o. 
progress  of  his  invention,  was,  that  he  was  not  himself  a  Mann-  1866 
factnrer,  nor  possessed  of  capital,  nor  in  a  position  to  start  a  manu-  in  re 
factory  of  buckled  plates  himself;  the  'dies  and  other  plant  and  tools  p^^gur' 
necessary  for  their  manufacture  being  very  expensive,  that  parties  "~" 
desirous  of  employing  his  buckled  plates  for  small  or  moderate- 
sized  structures  found  they  could  not  procure  the  plates,  often 
needed  of  particular  sizes,  unless  they  went  to  the  expense  them- 
selves of  making  the  necessary  tools,  and  the  cost  of  these  on 
small  quantities  of  plates  was  prohibitory.  That  consequently  the 
demand  was  limited  to  cases  only  where  a  very  large  quantity  was 
required  for  one  work,  as  in  the  case  of  the  new  Wedminder  Bridge, 
where  Messrs.  Cochrane  &  Co.  made  all  the  necessary  dies  and  tools 
at  a  very  serious  outlay,  which  were  used  to  prepare  the  buckled 
plates,  the  total  weight  of  which  was  about  300  tons.  That  to 
remedy  this  was  found  very  difficult,  as  it  was  very  difficult  to  induce 
any  Ironmaster  or  Manufacturer  to  imdertake  to  be  at  the  expense  of 
preparing  dies  and  other  tools  to  prepare  a  small  order  for  plates  to 
a  special  size,  the  cost  of  which  could  not  be  defrayed  by  that  one 
order,  on  the  chance  that  other  and  future  orders  might  be  ob- 
tained which  would  defray  the  outlay ;  and  that  it  was  not  until 
late  in  the  year  1861  that  the  Petitioner  was  able  to  dose  an 
agreement  with  Mr.  Bavid  Jones,  otEerherCs  Park  Iron  Works, 
near  BiUbm,  Staffordshire,  who  was  largely  engaged  in  rolling  of 
iron  sheets  and  plates,  by  which  he  undertook,  upon  certain  terms, 
to  make  any  required  sizes  of  dies,  and  to  execute  all  such  orders 
for  buckled  plates  as  he.  might  be  enabled  to  obtain  himself,  or 
which  should  be  transmitted  to  him  by  the  Petitioner.  That  after 
this  agreement  was  entered  into,  the  Bailway  Bridge  across  the 
Thames  at  Puinetf  was  begun^  and  the  Petitioner  was  induced  to 
undertake  to  supply  directly  the  Contractors  for  that  Bridge  with 
the  large  quantities  which  cover  or  floor  it ;  that  these  plates  were 
made  by  Mr.  David  Jones  to  the  Petitioner's  order,  and  delivered 
upon  the  works ;  but  the  contractors  failed,  and  the  Petitioner  lost 
thereby  not  only  his  entire  royalty,  but  the  total  value  of  the 
plates,  for  which  he  was  not  paid,  and  for  which  he  had  to  pay  his 
maker,  Mr.  David  Jones.  That  the  career  of  successful  introduc- 
tion and  increasing  employment  of  buckled  plates,  in  fact,  only 
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J.  0.       dated  from  the  period  of  the  completion  and  opening  to  the  public 

1866       of  the  Westminster  New  Bridge,  and  the  result  to  the  Petitjoner 

In  re       had  been,  on  the  whole,  that  until  the  last  four  years  his  patent 

PATwrf    ^^  ^^^  almost  wholly  unproductive,  and  he  found  that  jnst 

— ]       at  the  time  when  the  patent  was  about  to  expire,  the  real  and 

true  value  of  his  invention  was  getting  well  understood,  and  its  use 

established  and  extending;  and  under  these  circmnstanoes,  and 

as  the  total  profits  which  the  Petitioner  had  as  yet  derived  from  a& 

invention  that  had  proved  of  great  public  and  private  value  aad 

importance  were  wholly  inadequate  to  the  merits  of  his  inventicsi 

he  prayed  for  a  prolongation  of  the  term  of  the  Letters  Patent  for 

a  further  term  of  fourteen  years. 

The  Petitioner  and  other  scientific  witnesses  were  examined,  wbo 
deposed  to  the  great  value  of  the  invention,  and  to  the  fact  that  it 
was  becoming  generally  used  in  Government  works  and  public 
Bridges.  It  also  appeared  that,  by  the  agreement  made  by  the 
Petitioner  with  Jones,  he  had  granted  him  the  almost  excInsiTe 
license  to  manufacture  the  plates,  the  Petitioner  only  reserrii^ 
particular  contracts  of  his  own. 

It  further  appeared  &om  the  accounts  of  the  patent  that  tbe 
Patentee  had  received  from  the  working  of  the  patent  the  sum 
of  £5,519.  19s.  4d.,  from  which  sum  he  debited  himself  with  the 
loss,  first,  of  a  sum  of  £603. 148.  lOd.,  for  buckled  plates  supplied 
by  him  to  Contractors  named  Odverl  &  Co.,  who  failed,  and  the 
amount  was  lost ;  and  secondly,  with  the  sum  of  £746. 15s.,  the 
profits  returned  by  the  account  furnished  by  Jones,  the  Licensee, 
for  working  the  invention  at  7a.  per  ton. 

Mr.  Orove,  Q.C.,  and  Mr.  Lamon,  for  the  Petitioner : — 
Urged,  that  there  had  not  been  an  adequate  remuneration  for  a 
valuable  public  invention  which  was  now  coming  into  use,  and 
that  an  extension  of  the  term  of  the  Letters  Patent  would  esable 
him  to  reap  the  just  reward  of  his  invention. 

The  Attorney-Oenerdl  (Sir  John  Bolt,  Q.G.),  and  Mr.  Eannen^  ibr 
the  Crown:— 

^    Submitted,  first,  whether  the  Petitioner  had  not  been  amply 
rewarded ;  and,  secondly,  with  respect  to  the  accounts,  objected  to 
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the  items  of  £603  and  £746,  the  amount  of  the  account  furnished  j.  o. 
by  J(me»  of  the  profit  from  working  the  License,  observing  that  1866 
the  former  item  should  be  credited,  and  not  debited,  in  the       ^f^ 

account,  and  that  as  the  accounts  were  not  satisfactory  an  exten-  p^J^** 
sion  ought  not  to  be  granted :  Trotmaii^  FcUenf  (1).  — - 

The  Lobd  Justice  Tubkeb  :— 

Their  Lordships  have  considered  this  case ;  they  are  fully  satis- 
fied with  the  value  of  this  invention,  and  i^  on  the  one  side,  the 
public  would  be  likely  to  suffer  from  the  enlargement  of  the  term 
of  the  patent,  on  the  other  side,  their  Lordships  are  perfectly  satis* 
fied  that  the  public  have  been  great  gainers  by  the  saving  which 
must  necessarily  have  accrued  from  the  adoption  of  the  patent. 
Their  Lordships,  therefore,  are  of  opinion,  that  it  would  be  their  duty 
to  recommend  to  Her  Majesty  to  grant  some  enlargement  of  the 
patent,  provided  the  Patentee  has  not  been  sufficiently  remunerated. 

Now,  without  entering  into  the-  particular  items  which  have 
been  the  subject  of  question,  either  the  £603,  or  the  £746,  which 
are  the  only  disputed  items  open  to  any  real  question;  taking 
these  items  to  be  in  favour  of  the  public,  and  against  the  Patentee, 
their  Lordships  find  that  the  Patentee  has  only  received  about  - 
£4,000  in  respect  of  the  patent.  Spreading  over  the  twelve 
years,  there  has  been  a  profit  of  somewhat  about  £280  a  year  to 
the  Patentee,  and  that  without  any  charge  being  made  against  the 
public  in  respect  of  the  attention  and  diligence  which  the  Patentee 
has  given  to  the  introduction  of  this  great  improvement.  Their 
Lordships,  therefore,  do  not  think  they  would  do  wrong  in  extend- 
ing the  patent  for  the  term  of  four  years.  They  will,  therefore, 
recommend  Her  Majesty  to  grant  an  extension  of  four  years.  But 
their  Lordships  observe,  from  the  evidence  before  them,  there  is 
an  understanding  apparently  between  Mr.  Jones  and  the  Patentee, 
that  the  License  of  Mr.  Jones,  though  not  made  an  exclusive 
License,  should  be  so  considered.  Their  Lordships  think  that  the 
extension  of  the  terms  of  the  Letters  Patent  ought  to  be  upon  the 
condition  of  granting  Licenses  to  all  persons  who  may  be  desirous 
of  having  them  upon  the  same  terms  as  Mr.  David  Joneses  License. 
Therefore,  their  Lordships  will  clothe  the  Order  for  the  extension 
(1)  Law  Ecp.  1  P.  C.  118. 
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J.  0.  of  the  term  of  the  Letters  Patent,  with  the  condition  that  ik 

1866  Patentee  shall  grant  Licenses  to  all  persons  desirous  of  haying  the 

^^  same,  upon  terms  similar  to  the  License  already  granted. 
Mallet*s 

Patkht.  Solicitor  for  the  Petitioner :  John  Henry  Johnson. 

Solicitors  to  the  Treasury :  for  the  Crown. 


J.  0*      THE  EEV^-  EDWAED  PAEKEE,  Clebk     .        Appellabt; 

1866  Ain> 

Na^,  20.  FELIX  LEACH ,        Rbspoxdest. 

*"~  ON  appeal  FBOM  the  chancery  court  op  YORK 

BuU  for  perturbation  of  pew — Church  repaired  under  a  Faculty — Be-comeeratioa 
not  necessary — Plea  to  jurisdiction — Title  to  pew  in  chancel — Ftrmi&itt 
occupation, 

X.,  the  tenant  and  occupier  of  the  Manor-house  in  the  pariah  of  IT, 
instituted  a  suit  in  the  Chancery  Court  of  York  against  P.,  the  Incam- 
bent  and  perpetual  Curate^  for  perturhation  of  a  pew,  held  hj  L,  as  appur- 
tenant to  the  Manor  House,  and  occupied  by  him  therewith  for  nearly  fortj 
years.  P.,  the  incumbent,  admitted  the  destruction  of  the  pew  by  his  ondeis 
and  direction,  but  pleaded — ^first,  to  the  jurisdiction  of  the  Court,  on  tb 
ground  that  the  Church  was  not  in  law  a  Church,  never  baring  been  re-coose- 
crated  since  its  general  repair  in  1825 ;  and,  secondly,  that  the  pennissiTe 
occupation  of  the  pew  was  not  sufiQcient  to  entitle  L,  to  sue : — Hdd^  by  the 
Judicial  Committee^ — 

First,  that^  it  appearing  from  the  evidence^  that  the  Church  of  W,  having 
been  repaired  and  rebuilt  under  a  Faculty,  upon  its  old  foundation,  the  Tower 
and  eastern  wall  and  windows  never  having  been  removed,  and  some  of  the 
Offices  of  the  Church  performed  during  the  repairs^  it  had  never  ceased  to  be  ft 
Parish  Church  so  as  to  require  re-consecration,  but  remained  subject  to  the 
authority  of  the  Diocesan ;  and  that  the  judgment  of  the  Court  bebw  ofei- 
ruling  the  protest  to  the  jurisdiction  was  right :  and. 

Secondly,  that  as  a  pew  being  in  the  Chancel  may  legally  belong  to  a  yutj 
in  respect  of  the  ownership  of  a  house,  the  title  by  occupation  of  such  a  pew 
was  rightly  pleaded,  and,  if  proved,  would  entitle  L,  to  maintain  his  soit. 

Semble,  If  a  Church  be  rebuilt  on  the  old  lines  of  foundation,  indoiding 
within  it  the  same  originally  consecrated  ground  and  no  more,  the  Eoclesitf- 
tical  law  does  not  require  that  such  Church  should  be  re-consecrated. 

xHIS  was  a  canse  of  perturbation  of  seat  or  pew  depending  is 
the  Chancery  Court  of  York,  promoted  by  the  Bespondent,  Feli^ 

*  Present : — LosD  Westbubt,  Sib  James  William  Colyile,  and  Sib  Edwabd 
Vaughan  Williams. 
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Leach,  of  BrungerJey,  in  the  Township  of  Waddingion,  in  the       J.  0. 
Clonnty  of  York,  against  the  Appellant,  the  Bev.  JEdtoard  Parker,       1866 
Clerk,  the  Incumbent  of  the  perpetaal  curacy  and  parochial      Taskksl 
Chapelry  of  Waddingion,  and  came  before  the  Chancery  Court      jj^f^L 
of  York  by  Letters  of  Bequest.  

The  seat  in  question  was  appurtenant  to  the  Mansion-house 
of  Waddan  HaU,  in  the  Township  of  WaddingUm,  which  be- 
longed to  the  Honourable  Isabella  Bamaden,  Widow,  the  Lady 
of  the  Manor  of  WaddingUm.  The  Bespondent  claimed  the 
right  to  the  use  of  the  pew  by  permission  of  Mrs.  Bamsden, 
as  her  tenant  He  had  occupied  the  pew  in  question  under 
such  permission  from  the  restoration  of  the  Church,  in  the  year 
1825,  to  the  time  when  the  pew  was  pulled  down  by  the  Appel- 
lant's directions,  about  the  latter  end  of  the  year  1863,  haying 
been  an  inhabitant  of  the  Township  of  WaddingUm  during  the 
>¥hole  of  that  period. 

The  Appellant,  who  for  three  years  previous  to  the  proceedings 
in  the  cause  had  been  the  Licumbent  of  the  Church,  in  the  month 
of  December,  1863^  without  the  authority  of  the  Churchwardens, 
pulled  down  and  entirely  destroyed  the  pew  which  the  Bespondent 
had  been  in  the  habit  of  using.  The  Bespondent  then  brought  a 
suit  for  perturbation  of  pew  in  the  Diocesan  Court  of  Bifon,  which 
was  removed  by  Letters  of  Bequest  to  the  Chancery  Court  of 
Y(yrk. 

The  admissbn  of  the  libel  of  the  Bespondent  was  opposed  by 
the  Appellant,  on  the  ground  that,  in  or  about  the  year  1825,  the 
Church  of  WaddingUm  was  pulled  down,  the  foundations  thereof 
removed,  and  the  altar  taken  away,  since  which  time  there  had 
been  no  consecration  of  the  Church,  and  that  by  reason  of  such  want 
of  consecration  the  Court  had  no  jurisdiction  with  respect  to  the 
Church;  and,  further,  that  it  appeared  from  the  libel  of  the 
Bespondent  that  the  pew  in  question  belonged  to  the  Honourable 
Isabella  Bamaden,  and  that  the  Bespondent  had  no  right  to  it 
whatever. 

The  Bespondent  denied  this,  and  alleged  that  the  Church  of 
WaddingUm  was  a  consecrated  building,  dedicated  to  the  service 
of  Almighty  God,  in  which  the  services  of  .the  Church  were  and 
still  are  duly  performed,  but  that  the  date  of  such  consecration 
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J.O.       was  unknown  to  him.     That  at  the  time  the   Cliurch  was  n- 

1866       paired^  in  1825,  the  wall  on  the  east  end  of  the  Church  was  d<3 

Pabkbb     taken -down  except  so  far  as  was  necessary  to  attach  it  to  fe 

T  *•  g       side  walls,  which  were  then  rebuilt  under  the    authority  of  i 

'      Faculty  granted  on  the  21st  of  April,  1825.     That  the  ChaMc: 

of  the  Church  at  the  time  of  the  reparation  was,   and  still  k 
formed  by  two  inner  or  wing  walls,  which  project  at  right  angle* 
from  the  east  wall  of  the  centre  window,  and  on   the  nortli  d 
such  inner  or  wing  walls  there  were,  and  still  are,  some  family 
monuments  of  the  Patrons  of  the  living,  and  on  the  south  of  sm 
inner  wall  there  was,  and  there  still  is,  a  monument  to  the  fonner 
owners  of  the  Waddow  estate.    That  neither  of  the  inner  or  wins 
walls  were  removed,  disturbed,  or  interfered  with  during  the  lep- 
ration  of  the  Church,  neither  were  the  monuments  remove!  or   , 
interfered  with.    That  at  the  time  of  the  reparation  there  wpiv,    | 
and  still  are,  three  windows  at  the  east  end  of  the  Church,  (ki£    | 
being  a  large  centre  window  with  stained  glass  figures,  which  formed 
the  mid-chancel  window,  and  the  other  two  smaller  windows^  of 
which  one  was  in  the  vestry  and  the  other  in  the  Waddow  pev, 
which  windows  were  in  the  same  position  prior  to  the  reparation 
as  they  then  were,  and  were  not  at  such  time  altered  or  inter- 
fered with  in  any  manner.     That  all  the  materials  of  the  two    , 
old  side  walls,  being  on  the  north  and  south  of  the  Church,  were 
used  in  the  re-erection  of  the  side  walls.    That  at  the  time  of  the    | 
reparation  no  alteration  was  made  in  the  Chancels  of  the  Choicb, 
beyond  raising  the  walls  a  few  feet  in  height.    That  the  floors  of 
the  Chancels  were  not  altered.    That  the  space  between  the  two 
wing  walls  was  always  covered  over,  even  before  the  reparatioii^ 
by  a  flat  ceiling  composed  of  lath  and  plaster,  which  remained 
until  some  time  after  a  new  roof  had  been  put  on.   That  the  Altar 
or  Communion  table  and  rails  surrounding  it  were  not  interfexeJ 
with  or  removed  at  the  time  of  the  reparation,  although  after  the 
Church  had  been  repaired  the  Communion  rails,  which  previously 
formed  three  sides  of  a  square,  were  removed,  and  the  same  Com- 
munion rails  were  afterwards  placed  across  the  Chancel  from  one 
inner  wall  to  the  other  inner  wall,  as  they  then  remained.    That 
the  pews  in  the  Chancel  known  as  Mr.  Fdix  Leach'i  pew  (the 
Respondent's)  the  Waddow  pews,  Mr.  Taylor^ b  pew,  the  Browsholmi 
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pew,  and  the  other  pews  in  the  Chancel,  were  not  taken  down  or       J.  0» 
interfered  with  daring  the  reparations.    That  at  such  time  the        1866 
steeple  of  the  Church  was  not  disturbed,  and  that  the  founda-      Pabxib 
tions  for  the  present  north  and  south  side  walls  were  placed  pre-      jJ^^b^ 
cisely  on  the  site  or  situation  of  the  old  walls,  and  that  the  Church       — — 
\?a8  no  wider  or  narrower  than  it  was  previous  to  the  reparation 
aforesaid;  and  the  Bespondent  alleged,  that  it  was  not  needful 
that  the  Church  of  Waddinfftan  should  be  roKSonsecrated  in  conse- 
quence of  the  reparations  made  therein  as  aforesaid ;  and  he 
prayed  that  the  Court  would  reject  the  Appellant's  plea,  and  pro- 
nounce for  its  jurisdiction  in  the  cause  with  respect  to  the  Church, 
and  condemn  the  Appellant  in  costs. 

These  allegations  the  Appellant  denied,  whereupon  the  Bespon- 
dent prayed  for  a  Monition  against  the  Appellant  and  the  Church- 
wardens of  the  Parish  of  Waddinffbm,  to  bring  in  the  specification 
and  estimate  for  the  works  contracted  for  and  agreed  to  by  the 
Vestry  at  Waddinffton  in  the  year  1824. 

Affidavits  were  filed  by  the  Appellant  in  support  of  the  aver- 
ments contained  in  his  protest  The  Respondent  also  filed  Affi- 
davits in  answer  to  the  Appellant's  averments.  The  questions 
thus  raised  were  argued  by  Counsel,  when  the  Judge  of  the  Chan- 
cery Court  of  York  (QranviUe  Hareourt  Fcmow,  Esq.)  overruled 
the  protest  against  the  jurisdiction,  and  decided  that  no  re*conse- 
cration  was  necessary.  Against  this  judgment  the  present  appeal 
was  interposed. 

Mr.  A.  /.  Stephens,  Q.C.,  and  Mr.  B.  A.  Bw/ford,  for  the  Ap- 
pellant*— 

This  is  primarily  a  question  of  jurisdiction.  It  is  pleaded  and 
proved  that  in  the  year  1824,  the  Parish  Church  of  Waddinffton  was 
pulled  down,  the  foundations  removed,  and  the  altar  taken  away; 
since  which  there  has  been  no  consecration  of  the  Church,  and  in  con- 
sequence of  such  want  of  consecration,  the  Chancery  Court  of  York 
had  no  jurisdiction  with  respect  to  the  Church.  If  that  objection 
be  well  founded,  the  other  point  raised  relative  to  the  title  to  the 
pew  in  question  will  not  arise,  namely,  whether  it  be  in  Mrs.  Bamsden, 
the  owner  of  the  Mansion  in  respect  of  which  the  pew  is  claimed, 
or  in  the  Bespondent,  Leach,  who  is  only  her  tenant,  and  has  no 

Vol.  I.  3  2  B 
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J.  C.       title  himself  to  the  pew ;  and,  theieforei  the  right  to  sustain  a  m 

1866        for  perturbation  will  not  arise. 

Pabkeb  Firsty  then^  as  to  this  Church  being  a  new    building,  and, 

LkI'gh       therefore,  requiring  re-consecration.    In  making  the  repairs  in 

1825,  it  appears  from  the  evidence  that  there  was  nothing  leit 

of  the  original  fabric  but  the  Tower,  and  a  portion  of  the  old 
walls,  which  have  been  so  added  to  or  raised  as  entirely  to  destioj 
the  identity  of  the  building,  and  to  render,  therefore,  recoofle- 
cration  necessary.  In  Battistxmbe  y.  JEve  (1),  a  re-consecratioc 
was  required,  the  whole  Church,  except  one  arch,  haying  beea 
pulled  down  and  rebuilt.  So  in  Warner  y.  Oater  (2),  a  ChurcL- 
rate  for  defraying  the  expense  of  the  consecration  of  a  Chmch 
rebuilt  under  the  Statute,  59  Geo.  3,  c.  134,  s.  40,  was  held  xalii 
although  no  Faculty  had  been  granted.  It  has  been  decided  tiot 
if  a  Church  is  entirely  taken  down  ajxd  rebuilt  re-conseciatioD 
is  necessary;  Turner  y.  The  Parishioners  ofHanw(il{2).  Thongli 
there  is  no  authorized  form  for  the  consecration  or  the  le-ooose- 
cration  of  a  Church  in  our  Book  of  Common  Prayer,  there  is  sud 
in  the  Irish  Book  {Dublin  Ed.,  1723),  where  the  following  ser- 
vices  are  to  be  fpund.  First,  there  is  **  An  Office  to  be  used  in 
the  Kestauration  of  a  Church,"  the  Bubric  of  which  is  thua: 
"Where  the  Fabrick  of  a  Church  is  ruined."  The  form  for  con- 
secration usually  adopted  is  to  be  found  in  Bumi  Ecclesiastical 
Law,  vol.  i.,  tit.  "  Church,"  p.  327  [9th  Ed.] ;  but  the  special  foim, 
where  the  Church  has  been  repaired,  is  only  to  be  found  in  ^ 
Irish  Prayer  Book,  already  cited,  and  we  produce  copies  of  two 
Deeds  of  consecration,  extracted  from  the  Provincial  Registry  of 
Armagh ;  one  dated  the  29th  of  September,  1863,  of  the  Fariab 
Church  of  LouffhgiHy,  in  the  Diocese  of  Armaffh,  and  the  other, 
dated  the  Ist  of  September,  1865,  of  the  Church  and  Churchyard 
of  Tvllanislcvny  in  the  same  Diocese ;  the  first  of  which  recites  that 
the  Church  of  Loughgilly  '<  has  recently  been  altered,  improvedi 
and  enlarged,  including  in  the  said  enlargements  a  new  Chanoel;" 
and  the  second,  of  the  Church  of  TuUanuikiny  recites,  that  that 
Church  "  has  recently  been  altered,  improved,  and  enlarged." 
These  precedents  shew  at  once  the  practice,  and  the  necessity  for 

(1)  7  L.  T.  (N.  S.)  697.  (2)  2  Curt.  315 

(3)  1  Notes  of  Cases,  368. 


VOIi-  L]  CASES  IN  THE  PBIVY  COUNCIL.  317 

re^consecration  where  alterations  and  unproyements  haye  been       J.  0. 
made,  and  a  new  Church  is  built  on  the  same  foundation.     The        1866 
Rubric  for  the  **  Kestauration,"  proceeds :  "  The  Bishop,  attended  by      pamseb 
his  Clergy,  shall  enter  into  the  Church-yard,  and  go  in  procession      ,  ^• 

round  aboxit  the  Church  new  built,  and  recite  alternately  Fsabn  74  f        

after  which,  in  the  seryice,  follows  the  Lord's  Prayer,  then  the  Col- 
lect ''  For  Direction  and  Success  in  all  Undertakings,"  from  the 
post  Communion  seryice,  then  a  prayer  taken  from  the  9th  chap, 
of  Eara,  6th  yerse,  and  then  the  144th  Psabn,  <'  After  which  "  (the 
Bubric  directs)  ''the  Bishop,  attended  with  the  Clergy,  shall  go  to  the 
Font,  and  use  the  same  Office  as  is  appointed  for  the  Consecration 
or  Dedication  of  Churches ;  and  so  to  the  end ;  omitting  the  words 
(place  or  places),  because  the  place  was  consecrated  before,  and  so 
yras  the  Cemetery,  in  other  things  proceed  without  change."  There 
is  also  in  the  same  Book  ^'A  Short  Office  for  Expiation  and 
Bliistration  of  a  Church  Desecrated  or  Pro&n'd,"  that  is  by 
^*  Murther  and  Bloodshed,  by  Uncleanness,  or  any  other  sort  of 
Prophanation.''  The  old  Ecclesiastical  law  in  such  a  case  required, 
if  not  a  re-consecration,  a  reconciliation ;  but  where  the  fabric  of 
the  Church  was  destroyed,  a  re-consecration  was  necessary,  as  the 
new  fabric  of  a  Church  is  not  the  same  Church.     Oibson'a  Codex, 
p.  189,  Tit  ix.  c.  1,  s.  yiii.    Van  E^pen,  Jus.  Ecdesiariicufn  Univer- 
dum.  Vol.  L,  Part  11.,  Tit.  I. ;  Cap.  iy.,  y.,  and  yi. 

Secondly,  as  to  the  title  to  the  pew.  The  Kespondent  is  but  the 
tenant  of  the  alleged  owndr,  Mrs.  Bamsden,  he  has  clearly  no  right 
to  the  pew,  his  occupation  being  merely  permissiye  and  on  suffer- 
ance ;  and  the  libel  does  not  disclose  a  sufficient  cause  of  action,  and 
is  not^  therefore,  admissible.  To  giye  a  title  to  this  pew,  there  must 
either  haye  been  a  Faculty  granted  to  Mrs.  Bamsden,  or  her  pre- 
decessors, or  a  permissiye  occupation  by  her ;  in  either  case,  she 
alone  is  competent  to  institute  such  a  suit  as  this.  Co.  Lttt, 
Vol.  L,  B.  2,  c.  n.,  sec.  184,  p.  122  a.,  6 ;  WooUoeombe  y.  Ould- 
ridge  (1) ;  Byerley  y.  Windui  (2) ;  Clifford  v.  WicJce  (3) ;  Walter  y. 
Gunner  (4) ;  and  the  cases  there  referred  to  in  the  notes :  Pettman 
y.  Bridget  (5).     The  Appellant,  as  incumbent  of  the  Chapelry, 

(1)  3  Add.  1,  6.  (3)  1  B.  &  Al.  498. 

(2)  6  B.  &  C.  1, 18.  (4)  1  Hags.  Con.  Rep.  314,  318.  . 

(5)  1  Phil.  316,  325. 
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J.  C.       had  power  to  remove  the  pew :  Jones  v.  ERis  (1) ;  Chriffin  y.  dijh 
1866       ton  (2). 

Dr.  Beam,  Q.O.,  and  Dr.  Spinlcs,  for  the  Bespondent  :— 

There  is  no  pretence  for  saying  this  is  a  new  Church,  neitk: 

the  Tower  nor  the  eastern  end  of  the  Church  were  ever  remoTtd 

and  the  new  side  walls  were  erected  on  the  old  foundations.  It 

repairs,  moreover,  were  done  under  a  Faculty.    It  is  in  eyidea.^ 

that  the  services  of  the  Church  were  never  entirely  siupeii<k 

Marriages  were  celebrated,  and  it  appears  from  the  Churehwaideu* 

accounts,  that  the  Holy  Communion  was  adnunistered,  for  ther 

is  a  charge  for  the  bread  and  wine.    How,  then,  can  it  be  cckh 

tended  that  this  is  a  new  Church  ?    In  Co.  U.  Inst*,  Stat  V^ 

2nd,  c.  5,  p.  363  [Ed.  1571],  it  is  stated  that  "when  the  questk^. 

was  whether  it  were  Ecdma  aid  CapeUa  pertinens  ad  mairie'^ 

Eeclesiam,  the  issue  was,  whether  it  had  laftisterium  et  Mpfifi«ra>' 

for  if  it  had  the  administration  of  the  sacraments  and  sepoltn" 

it  was  in  law  judged  a  Church,  and  Lord  CoTce  cites  tiic-  ii 

Smithes'  Case,  Trin.  20,  M.  L,  and  other  cases.    What  conditks 

are  the  Parishioners  of  this  Parish  in,  if  the  argument  of  ti^f 

Appellant  is  well  founded,  and  this  Church  has  been  no  Choicli  l* 

the  last  forty  years  ?    Has  the  Eeverend  Incumbent  reflected  oq 

the  consequences  if  he  were  successful  in  his  contention?    Theie 

is  no  service  either  in  the  Book  of  Common  Prayer,  or  ebewheP: 

for  the  re-consecration  of  a  Church  repaired  or  restored.   £»-^ 

Prelate  frames,  or  may  frame,  his  own  form  for  consecration  of  > 

Church,  and  it  is  probable  that,  from  general  use,  the  one  cited  Iron^ 

the  Irish  Book  of  Common  Prayer  has  become  general  in  Irdanii 

but  there  is  no  authority  for  its  forming  a  part  of  the  Book  o: 

Common  Prayer,  or  for  its  general  use.    In  the  case  of  W^armrv. 

Oater{S)y  where  the  Church  was  rebuilt  under  the  Statute,  5? 

Geo.  3,  c.  134,  Sir  Herbert  Jenner  is  represented  as  saying,  that 

the  Church  could  not  be  a  Parish  Church  imtil  it  was  consecr&td 

That  is,  however,  but  an  ohiier  dictum,  for  the  question  of  the  neces^ 

sity  of  consecration  was  not  before  the  Court,  and  the  Chuicij 

moreover,  was  altogether  a  new  Church,  which  was  not  the  c^^ 

here.  The  case  of  Turner  v.  The  Parishioners  of  HamoeU  (4),  m^'^ 

(1)  2  Y.  &  J.  265.  (3)  2  Curt  315. 

(2)  33  L.  J,  (N.S.)  Q.  B.  29.  (4)  1  Notes  of  Cases,  368. 
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l>e  wroDgly  reported^  the  learned  Judge  of  the  Arches  never  could       J.  C. 
Iickve  said,  as  he  is  there  represented,  that  if  the  altar  had  been        1806 
tAlien  down  there  must  be  a  re-consecration.     That  has  been      Pabxbb 
done  over  and  over  again,  and  very  recently  in  Westminster  Abbey      l^^'^- 

itself,  without  any  such  re-consecration  being  required.    The  case        

of  Battiseombe  v.  Eve  (1),  so  much  relied  on  by  the  Appellant, 

is   not  an  authority  binding  on  this  Court,  it  was  a  decision 

of  the  Chancellor  of  Boehester,  in  the  Consistory  Court  of  that 

X>iocese,  and  though  entitled  to  great  weight  from  the  learning 

and  ability  of  the  learned  Judge,  Dr.  Bdbertson,  who  delivered  it, 

is,  we  insist,  not  warranted  by  the  authorities  relied  on,  and  not 

supported  by  any  legal  precedent.      There  is,  moreover,  this 

essential  difference,  that  in  that  case  there  was  no  Faculty  for  the 

repairs  or  rebuilding  of  the  Church.    There  cannot  be  a  partial 

consecration  of  a  Church,  every  portion  of  the  Church  must  be 

included ;  the  Vestry  as  well  as  the  body  of  the  Church :  Wilson 

y.  M'Math  (2).     In  the  very  same  passage  cited  from  Van  Espen, 

Jus.  Ece.f  the  question  is  asked,  What  if  the  altar  is  removed, 

does  that  require  a  re-consecration  of  the  Church  ?  and  the  reply 

is — The  altar  is  made  for  the  Church,  and  not  the  Church  for 

the  altar ;  and,  therefore,  no  fresh  consecration  is  requisite.    Even 

if  the  law  were  as  reported  in  Turner  v.  The  Parishioners  of  Han" 

well  (3),  here  the  Church  would  not  require  re-consecration,  for 

neither  the  Tower  nor  the  altar  have  been  disturbed. 

The  interference  by  the  Incumbent  with  the  pew,  was  wholly 
illegal,  and  unwarrantable ;  the  Churchwardens  are  the  only  per- 
sons having  a  legal  right  to  alter  or  remove  the  pews,  and  they 
must  act  under  the  authority  of  the  Ordinary:  Pettman  v. 
Bridget  {4^.  The  suit  was  properly  instituted  by  the  Eespon- 
dent,  he  had  a  possessory  right  in  the  pew:  Stocks y.  Booth  (5);  and 
if  any  objection  was  intended  to  be  made  to  his  title  to  sue,  it 
should  have  been  taken  on  the  admission  of  the  libel ;  it  is  too 
late  now,  even  if  tenable,  which  we  submit  it  is  not 

Lord  Westbury  : — 
The  Appellant  in  this  case  is  the  perpetual  Curate  and  Incumbent 

(1)  7  L.  T.  (N.  S.)  697.       (2)  3  Phil.  67.        (3)  1  Notes  of  Cases^  368. 
(4)  1  Phil.  316,  323.  (5)  1  T.  R.  428. 
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J.  0.  of  the  Parish  Church  of  Waddington,  in  the  Diocese  of  Rifon  and 
1866  Province  of  York;  the  Bespondent  an  aged  gentleman  resident 
within  the  same  Parish. 

There  is  in  the  Chancel  of  the  Parish  Church  a  pew^  claimed  as 
belonging  to  the  Honourable  Mrs.  Ramsden,  in  respect  of  her  being 
the  owner  of  an  ancient  messuage  within  the  Parish.  Mrs.  RatMden 
has  given  license  and  permission  to  the  Bespondent  to  occupy  that 
pew,  of  which  she  is  the  proprietor ;  the  Bespondent  has  had  the 
use  and  enjoyment  of  it  for  nearly  forty  years. 

In  the  month  of  December,  1863,  the  Appellant,  without  the  autho- 
rity of  the  Churchwardens,  appears  irom  the  evidence  to  have  gone 
to  a  Carpenter,  an  inhabitant  of  the  Parish,  to  have  brought  him 
into  the  Chancel,  and  to  have  pulled  down  and  entirely  destroyed 
the  pew  which  the  Bespondent  had  been  in  the  habit  of  enjoying. 

This  was  followed  by  a  suit  for  perturbation  of  the  pew  com- 
menced in  the  Diocesan  Courts  and  removed  by  Letters  of  Bequest 
to  the  Chancery  Court  at  York. 

To  the  libel  of  the  Bespondent,  the  Appellant  pleaded  that  there 
was  no  jurisdiction  in  the  Archbishop  of  York,  because  the  Church 
was  not,  in  law,  a  Church  at  all,  never  having  been  re-consecrated 
since  its  general  repair  or  rebuilding  in  the  year  1826. 

Now  the  Appellant  has  been  himself  for  three  years  the  Incum- 
bent of  the  Church ;  Divine  service  has  been  celebrated  there  by 
him,  and  by  his  predecessors ;  Baptisms  have  been  performed  there ; 
Marriages  have  been  solemnized  there ;  the  Holy  Communion  has 
been  administered  in  it  for  nearly  forty  years.  It  is  a  plea,  there- 
fore, pregnant  with  the  most  formidable  consequences,  if  it  be  found 
to  have  any  support  in  law. 

The  points  which  have  been  argued  may  be  thus  arranged.  It 
is  contended  by  the  Appellant,  as  a  general  proposition,  that  if  a 
Church  be  taken  down  and  rebuilt,  tiiough  it  be  rebuilt  again  upon 
the  same  foundations,  the  new  edifice  requires  to  be  re-consecrated, 
and  until  it  be  re-consecrated,  the  Appellant  contends,  that  it  can 
have  none  of  the  character  of  a  Church ;  that  such  an  edifice,  in 
point  of  law,  is  to  be  regarded  no  more  than  if  it  were  any  common 
building  within  the  parish. 

Such  is  the  legal  proposition  which  is  first  put  forward  on  the 
part  of  the  Appellant 
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The  second  proposition  is,  that  the  Church  in  question,  viz.,  this    ;  J.  C. 
Parish  Church  of  Waddinffton,  had  been  rebuilt  in  such  a  manner        i»66 
as  to  bring  it  within  the  scope  of  the  first  proposition  which  he  lays      Parker 
down,  viz.,  that  it  was  wholly  rebuilt,  and  therefore  required  re-      leacie. 
consecration.  — ' 

The  third  ground  that  has  been  maintained  by  the  Appellant  is 
a  technical  one,-  relating  to  the  form  in  which  the  title  to  the  enjoy- 
ment of  this  pew  was  laid  by  the  Eespondent  in  his  libel. 

To  prove  the  first  proposition,  viz.,  that  a  Church  rebuilt  upon 
the  old  foundations,  if  it  be  entirely  or  substantially  rebuilt,  requires 
re-consecration,  very  little  authority  has  been  produced.  No  de- 
cided case  has  been  cited  to  their  Lordships,  with  the  exception, 
perhaps,  of  a  case  noted  in  Bum's  Ecclesiastical  Law  (vol.  i.  p.  336), 
in  which  it  is  said  that  the  Church  of  SouthmaHing  having  been 
polluted  and  pulled  down,  was  new  built,  and  then  used  for  Divine 
offices  without  new  consecration.  Archbishop  Abbot  interdicted 
the  Minister,  Churchwardens,  and  Parishioners  from  the  entrance  of 
the  Church  until  the  Church  and  the  Churchyard  thereof  should  be 
again  consecrated. 

The  particulars  of  the  case  are  not  given.  It  is  a  citation  from 
OfbtofCs  Codex,  p.  190,  and  it  can  hardly  be  regarded  as  any- 
thing like  a  solemn  legal  decision  on  the  point.  Two  things, 
however,  appear  to  have  occurred,  viz.,  that  the  original  Church 
was  polluted  in  some  manner  not  described,  and  probably  on  that 
ground  was  ordered  to  be  pidled  down,  and  then  there  was  a  new 
fabric  which  was  considered  by  the  Archbishop  as  requiring  con- 
secration. 

The  other  cases  cited  to  their  Lordships  contain  mere  dieta  of 
different  Judges,  and  do  not  involve  the  point  now  in  ques- 
tion. 

The  case  most  relied  on  is  one  which  occurred  in  the  Diocese  of 
Rochester y  the  case  of  Battiscombe  v.  Eve  (1),  in  which  the  Chancellor, 
Dr.  Bdbertson,  cited  a  Treatise-  "PupUla  OcuW  (John  de  Burgh) 
pars.  ix.  cap.  1,  **  Be  Consecratione  Ecdesias,  vel  altaris,  et  de  recotir 
eiliattone  ejusdem,*'  fo.  146,  P.,  of  very  early  date,  written  anterior 
to  the  Eeformation,  in  which  the  following  expressions  are  used : 
— "  Jn  tribus  casibus  debet  Eceleeia  dudum  consecrata  iterum  con- 
(1)  7L.T.(N.S.)697. 
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J.  0.       secrari"    After  stating  two  instances  whicli  do  not  bear  on  the 

1866       case^  he  proceeds : — ''  Tertius  est,  ai  Ecdesia  funditua  sit  disrupla 

Pabkbb     ^^^  etiam  ex  toto  reparaia,  sive  ex  eisdem  lapidibus  sive  ex  aUiaJ* 

j^         That  is  to  say,  where  the  Church  has  been  destroyed  from  the  foun- 

——       dation  stone, '^funditus  disrwpia,'  or  where  the  Church  has  been 

^* ex  toto  reparala'' — ^restored  "eaj  fcfo,"  completely  from  the  top  to 

the  bottom  in  every  part. 

It  is  unnecessary  in  the  present  case  that  their  Lordships  should 
give  any  judicial  opinion  upon  this  general  question,  for  reasons 
that  will  presently  appear;  but  their  Lordships  are  particularly 
desirous  that  it  should  be  understood,  that  they  do  not  mean  by  any 
observation  to  give  authority  to  the  position,  that  if  a  Church  be 
rebuilt  upon  the  old  lines  of  foundation,  including  within  it  the 
same  originally  consecrated  ground,  and  no  more,  such  Church  does 
need  re-consecration.  We  give  no  judicial  opinion  upon  that.  We 
desire,  however,  to  have  it  clearly  understood  that  we  do  not  by 
any  means  intend  to  recognize  or  to  sanction  such  a  doctrine,  as 
being,  in  our  opinion,  a  just  view  of  the  law.  But  that  point  will 
not  be  involved  in  our  present  judicial  determination. 

The  judicial  ground  for  the  determination  we  arrive  at  rests  upon 
the  view  we  have  taken  of  the  second  question ;  the  second  ques- 
tion being  an  inquiry  whether  in  this  particular  case  the  Church 
was  wholly  rebuilt,  so  as  to  come  within  the  meaning  of  a  Church 
ex  toto  reparata,  assuming  for  the  moment  that  such  a  new  building 
might  require  re-consecration. 

Now,  the  history  of  the  proceedings  is  this : — 

A  Faculty  was  applied  for  and  granted  for  the  repair  of  the 
Church.  The  Church  consisted  of  a  nave,  two  aisles,  the  Chancel, 
and  Tower.  It  would  seem  that  it  had  been  ascertained  that  the 
walls  of  the  body  of  the  Church,  including  the  nave  and  aisles, 
required  to  be  completely  taken  down  and  renewed.  The  Tower  did 
not  stand  in  need  of  reparation,  but  all  the  walls,  running  from  the 
Tower  north  and  south  to  the  east,  required  entire  rebuilding.  The 
eastern  wall  did  not  stand  in  need  of  being  rebuilt.  Accordingly 
the  Faculty  directed  the  repair  of  the  Church  to  be  made  in 
conformity  with  that  necessity.  The  Tower,  therefore,  remained 
untouched ;  the  eastern  wall,  in  which  were  three  windows — ^a  large 
window  and  two  smaller  windows,  one  on  either  side — also  remained 
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untouched^  except  so  far  as  it  was  neoeesary  to  pull  down  a  part  at  J.  a 
either  end  of  the  eastern  wall^  for  the  purpose  of  tying  on  to  it  the  1866 
new  north  and  south  walls  that  were  erected.  Vabk^ 

The  whole  of  the  interior  of  the  nave  or  body  of  the  Church      ^^ 
appears  to  have  been  altered ;  and,  whereas,  in  former  times  there        — 
lYas  an  arched  doorway  communicating  between  the  nave  and  the 
Tower,  that  doorway  was  stopped  up ;  A  new  porch  or  entrance  to 
the  body  of  the  Church  was  erected,  the  north  and  south  walls  were 
erected,  and  the  interior  of  the  nave  of  the  Church  was  renewed.  , 

With  reference  to  the  Chancel  there  is  some  conflicting  evidence, 
but  the  witnesses  agree  that  the  Communion  Table,  within  the 
Chancel,  had  on  either  side  of  it,  north  and  south,  two  low  walls, 
forming,  as  it  were  an  interior  Chancel.  These  low  walls  were  not 
touched,  so  fiEir  as  removal  was  concerned,  but  they  appear  to  have 
been  added  to  and  carried  to  a  greater  height.  The  Communion 
Table  being  very  old  was  replaced  by  a  new  one. 

It  is  said  that  some  of  the  pews  then  existing  in  the  Chancel 
were  taken  down  and  new  ones  erected,  but  upon  the  whole  of  the 
evidence  the  conclusion  is,  that  the  pews  in  the  Chancel  were 
allowed  to  remain.  There  may  have  been  in  some  instances  new 
woodwork,  but  substantially  the  Chancel  remained,  save  so  far  as 
we  have  mentioned,  unaltered. 

Now,  it  must  be  observed  that  this  was  done  under  a  Faculty 
granted  by  the  Diocesan;   it  was  done,  therefore,  by  virtue  of  ^ 

Ecclesiastical  authority.  It  is  extremely  difiKcult  to  imderstand 
how  that  which  was  done  by  virtue  of  Ecclesiastical  authority  could 
have  the  e£fect  of  rendering  the  thing  itself,  when  done,  exempt 
from  that  authority  which  was  necessary  for  the  doing  of  it.  We 
put  it,  therefore,  to  the  learned  Counsel  whether  there  was  any 
instance  of  repairs  or  rebuilding  done  under  a  Faculty  which  had 
been  held  to  require  re-consecration  ?  No  such  case  has  been  pro- 
duced to  us.  That  case  which  occurred  in  the  Diocese  of  Boehesler 
appears  to  have  proceeded  wholly  upon  the  ground  that  there  the 
Church  had  been  repaired  or  rebuilt  without  a  Faculty;  and  having 
therefore  been  called  into  being  not  under  Ecclesiastical  authority, 
the  learned  Judge  thought,  rightly  or  wrongly,  that  it  required 
re-consecration  or  re-dedication  (the  two  words  legally  meaning 
the  same  thing),  in  order  to  give  it  the  character  of  an  eccle- 


324  CASES  m  THE  PBIVY  COUNCIL.  [L.  R 

J.  C.       siastical  edifice,  so  as  to  be  subject  to  the  jurisdiction  of  the 

1866       Diocesan.    It  is  a  decision  Tvhichy  so  far  as  it  goes,  would  seem  to 

pAfiKSB     carry  with  it,  by  implication,  the  conclusion,  that  if  the  repara- 

*•         tion,  however  extensive  it  might  be,  had  been  done  under  a  Faculty, 

it  would  have  precluded  the  allegation  that  it  was  a  building 

which  remained  free  from  Ecclesiastical  authority  until  it  was 
re-consecrated. 

So  far,  therefore,  as  that  decision  goes,  it  seems  to  present  an 
expression  of  opinion  that  whatever  was  done  under  the  Faculty, 
being  done  under  Ecclesiastical  authority,  the  buildiflg  in  respect 
of  which  it  was  so  done  must  be  considered  as  remaining  subject 
to  Ecclesiastical  authority. 

But  that  is  not  by  any  means  the  whole  of  the  case,  for  the 
Respondent  avers  that  when  the  portions  of  the  Church  which 
were  rebuilt  were  pulled  down,  and  while  the  edifice  was  therefore 
no  longer  fit  to  receive  the  Parishioners  for  the  purposes  of  public 
worship,  Marriages  were  still  performed  in  the  Church,  and  the 
Sacrament  of  Baptism  continued  to  be  administered.  Marriages 
were  celebrated  in  the  Tower  whilst  the  Church  was  in  the  act  of 
being  rebuilt ;  Marriages  were  also  celebrated  within  its  incipient 
walls.  At  no  time,  therefore,  has  there  been  any  disuser  of  the 
edifice  as  a  Church.  It  has  been  treated  as  the  Parish  Church, 
and  used,  even  during  the  very  act  of  rebuilding,  for  those 
t  ceremonies  which  could  only  be  performed  within  the  Parish 

Church.  That  which  remained,  therefore,  the  Tower  and  other 
portions  of  the  building,  still  retained  their  Ecclesiastical  character; 
and  its  user  as  a  Parish  Church  has  never  been  abandoned. 

It  is  impossible  to  suppose  that  under  such  circumstances  the 
building  can  have  become  desecrated,  and  so  stripped  of  its  original 
sacred  character  as  to  require  that  it  should  be  again  consecrated. 
A  question  was  put  several  times  to  the  learned  Counsel,  by 
whom  we  have  been  much  assisted,  and  who  would  have  been  able 
to  answer  the  question  if  there  are  any  Counsel  able  to  answer  it> 
whether  pulling  down  the  nave  would  involve  a  desecration  of  the 
Tower,  so  that  it  also  must  be  re-consecrated.  Whether  the  same 
doctrine  would  apply  to  the  eastern  wall  and  the  Chancel? 
Whether  those  Marriages  and  Baptisms  were  all  illegally  per- 
formed which  were  performed  when  a  certain  part  of  the  Church 
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was  on  the  groundy  and  while  the  act  of  rebuilding  was  going       J.a 
on?  1866 

It  was  impossible  that  the  answer  to  those  questions  conld     parxkb 
be  either  that  these  things  were  illegally  done,  or  that  the  Tower 
and  the  other  buildings  had  lost  their  original  sacred  character 
acquired  by  virtue  of  the  prior  consecration. 

Another  question  was  put  to  the  learned  Counsel:  whether 
there  was  any  form  giyen,  or  whether  any  instance  could  be 
cited,  of  a  partial  consecration  of  a  Church,  i.^.,  of  a  portion  of 
the  Church?  Because  the  rule  being  that  what  has  been  once 
consecrated  shall  not  be  re-consecrated,  the  consecration  in  the 
present  case  must  be  limited  entirely  to  the  body  of  the  Church, 
excluding  the  Chancel  and  the  Tower.  That  would  be  an  anomaly 
of  which  no  example  or  precedent  has  been  mentioned. 

Beferenoe  was  made  to  a  case  which  occurred  before  Dr.  Lwihing- 
ion  in  the  Court  of  Arches — ^the  case  of  Turner  v.  The  Part^umers 
of  Hanw€U(l),  and  words  were  relied  upon  as  seeming  to  intimate 
the  opinion  of  the  Judge  that  in  that  case  the  Church  had  lost  en- 
tirely its  sacred  character,  and  would  require  to  be  re-consecrated. 
The  note  of  this  case,  which  is  a  yery  short  one,  must  be  accu- 
rately looked  at  for  the  purpose  of  seeing  what  was  the  nature  of 
the  application,  and  the  question  which  the  Court  was  called  upon 
to  decide.  The  application  was  by  a  Parishioner  for  a  Faculty  to 
make  a  burial-place  for  himself  and  his  family  in  the  Parish 
Church,  to  the  exclusion  of  others.  At  the  time  of  the  applica- 
tion, the  note  goes  on  to  say,  there  was  no  Parish  Church,  the 
old  Church  having  been  almost  entirely  taken  down,  and  a  new 
one  in  the  course  of  rebuilding. 

Now,  an  application  for  a  Faculty  to  make  a  burial-place  is  one, 
the  propriety  of  which  it  would  be  impossible  to  determine  until  it 
was  ascertained  what  was  the  area  of  the  Church,  and  in  what 
manner  the  interior  of  the  Church  would  have  to  be  arranged  and 
disposed  of. 

Dr.  Lfuhinffton's  answer  to  the  application  was  this :  ^  I  cannot 
grant  such  a  Faculty.  How  can  I  grant  a  Faculty  for  a  Church  not 
built  r  And  the  answer  appears  to  us  to  have  ^been  a  very  con- 
clusive one  to  that  application. 

(1)  1  Notes  of  Coses,  368. 
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J.  a  Then  words  are  attributed  to  the  learned  Judge  which  could 

1866  hardly  have  been  used  by  him  as  they  are  here  reported  ;  but  if 
Pabxkb  ^^y  ^^^  B^  nsod,  they  were  obiter  dicta,  not  necessary  for  the 
case  before  him.  He  is  reported  to  have  said,  ''If  the  altar  has 
been  taken  down,  there  must  be  a  re-consecration^  as  my  jarisiic* 
tion  depends  entirely  ratione  hoi"  If  the  learned  Judge  used 
those  words,  it  is  quite  dear  he  must  haye  borrowed  them  from 
the  equivalent  expressions  which  are  found  in  John  de  Burgh 
and  other  writers  at  a  period  anterior  to  the  Beformationy  and  in- 
tended to  apply  wholly  to  Boman  Catholic  Churches.  In  a  Boman 
Catholic  Church  there  is  an  altar,  or  place  where  the  Priest  offers 
sacrifice.  In  a  Protestant  Church  there  is  no  altar,  in  the  same 
sense ;  but  there  is  a  Communion  Table  on  which  bread  and  wine 
are  placed,  that  the  Parishioners  may  come  round  it  to  partake  of 
the  Sacrament — the  Supper  of  Our  Lord. 

It  is  impossible  to  derive  from  language  applicable  to  a  Boman 
Catholic  altar  a  conclusion  of  law  applicable  to  a  Protestant 
Church,  which  conclusion  cannot  be  drawn  unless  you  hold  the 
Communion  Table  to  be  in  all  respects  equivalent  to  the  altar  of  a 
Boman  Catholic  Church. 

The  note  afterwards  goes  on  to  say  that  the  motion  was  renewed 
subsequently;  and  'Hhe  Church  having  been  rebuilt  and  con- 
secrated,  the  Faculty  was  granted."  It  is  impossible  to  tell  (if  it 
be  correct  that  there  was  a  re-conseoration  of  the  Church)  what 
were  the  circumstances  which  induced  the  supposed  necessity  for 
that  re-consecration.  We  cannot  accept  the  language  as  amount- 
ing to  a  judicial  determination  that  when,  in  the  repair  of  a 
Church,  a  new  Communion  Table  is  put  in  the  place  of  an  old  one, 
the  Church  must  be  re-consecrated. 

But  that  brings  us  back  to  the  inquiry  (which  is  one  of  fact), 
has  this  Church  been  rebuilt  in  the  sense  in  which  the  word  rebuild- 
ing must  be  taken  to  be  used,  whenever  reference  is  made  to  the 
re-consecration  of  a  Church  that  has  been  rebuilt? 

We  repeat  that  this  was  not  the  rebuilding  of  an  entire  Church, 
but  was  the  renewal  of  a  portion  only ;  that  it  was  done  under  the 
authority  of  the  Diocesan  as  matter  of  reparation,  and  not  of  re* 
building,  and  that  there  remained  untouched  an  important  portion 
of  the  original  consecrated  structure,  in  which  the  offices  of  a 
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Pariah  Church  still  continued,  without  interruption,  to  be  per-        J.  a 
formed.  1866 

Upon  these  grounds,  therefore,  their  Lordships  act ;  and  con-      pabkkb 
fining  their  decision  to  the  objection  to  jurisdiction,  they  found  it 
upon  the  fact  that  there  was  no  rebuilding  of  this  Church,  that  it 
is  not  a  new  Church,  but  part  of  an  old  Church,  with  new  buildings 
introduced  into  it  by  way  of  repair ;  and  finding  this  was  done  by 
the  authority  of  the  Diocesan,  under  a  legal  Faculty  for  the  pur- 
pose, they  are  of  opinion  that  the  Church  never  ceased  to  be  a 
Parish  Church  so  as  to  require  re-consecration,  but  remained  subject 
to  the  authority  of  the  Diocesan.    They  decide,  therefore,  that  the 
protest  against  the  jurisdiction  in  the  Court  below  was  rightly  and 
properly  overruled. 

The  point  remains  upon  the  nature  of  the  case,  as  stated  by  the 
Bespondent  in  the  libel. 

Their  Lordships  have  no  doubt,  from  the  manner  in  which  the 
title  of  the  Bespondent  is  pleaded  in  the  libel,  that  it  will,  when  it 
is  substantiated,  give  him  in  law  a  good  right  to  the  enjoyment  of 
this  pew.  It  is  a  pew  in  the  Chancel,  which  legally  may  belong  to 
a  person  in  respect  of  the  ownership  of  a  house,  or  which  may 
belong  to  a  lay  Sector ;  it  is  very  di£ferent  from  a  pew  in  the  body 
of  the  Church,  which  can  only  be  acquired  by  virtue  of  a  Faeulty, 
or  by  virtue  of  immemorial  possession,  i,e.,  by  prescription,  which 
is  founded  on  the  notion  of  there  having  originally  been  a  Faculty. 
Their  Lordships  think,  therefore,  there  would  be  no  weight  in  the 
objection  made  in  point  of  law,  even  if  it  were  at  present  capable 
of  being  raised  by  the  Appellant,  from  the  course  which  was  taken 
in  the  Court  below ;  but  we  find  that  no  such  point  was  raised  in 
the  Court  below ;  no  objection  on  that  ground  was  urged  upon  the 
Judge  in  the  Court  below ;  the  only  question  which  was  argued 
there  was  the  question  which  is  raised  by  the  plea  of  the  Appel- 
lant, viz.,  the  plea  alleging  want  of  jurisdiction,  which,  we  think 
was  properly  overruled. 

We  cannot  imagine  anything  more  dangerous  or  more  deplorable 
than  to  come  to  the  conclusion  which  the  reverend  Appellant,  who 
has  for  three  years  been  the  Incumbent  of  this  Church,  seems  not 
to  be  reluctant  to  arrive  at^  viz.,  that  this  fabric  has  been  for  the 
last  forty  years  an  unconsecrated  place,  in  which  the  rites  of  the 
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J.  c.  Church  haye  not  been  duly  perfonned, — ^in  which,  therefore^  all 
1866  that  has  been  done  would,  in  all  probability,  be  legally  good  for 
Pmn  uothing ;  notwithstanding  that  successiTe  Diocesans,  notwithstand- 
ing that  all  anterior  Incumbents,  notwithstanding  that  the  whole 
of  the  Parishioners  have  been  led  to  believe,  and  haye  beliered, 
that  the  Church  needed  no  re-consecration;  that  when  it  was 
repaired  it  could  be  reoccupied  and  restored  to  its  original 
purposes  without  the  necessity  of  that  solemnity.  We  are 
happily  able  to  arrive,  without  difficulty,  at  the  conclusion  that 
there  was  no  need  of  such  a  ceremony.  We  regret  that  such  a 
question  should  have  been  raised  by  the  Appellant,  and  we 
shall  advise  Her  Majesty  to  reject  his  appeal,  and  condemn  him 
incests. 

Proctors  for  the  Appellant :  John  dk  J.  H.  Bayford. 
Proctors  for  the  Bespondent :  Deacon,  Son,  dt  Sogers. 


3.0*      THOMAS  WILLIAM  DOYLE,  AND  OTHEBS     .    Appellants; 


1866  jjjD 

A«^9.    GEOBGE  CHAELES  FALCONER      ....    Respondent. 

ON  APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS  OF 
DOMINICA 

Dcminiea,  LegislaUve  AuerMy  of-^Power  qf  punishing  contempt — Commitmeni, 
Fomi  qf  warrant'— Actum  against  Speaker  and  Menibers  forfohe  impriaon- 
meni—Fleas—Jtutificatum, 

The  Legitslative  Assembly  of  Dominica  does  not  possess  the  power  of  paxush- 
ing  a  contempt,  though  committed  in  its  presence  and  by  one  of  its  Members ; 
such  authority  does  not  belong  to  a  Colonial  House  of  Assembly  by  analogy 
to  the  lex  et  consuetude  Parliamenti,  which  is  inherent  in  the  two  Houses  of 
Parliament  in  the  United  Kingdom^  or  to  a  Court  of  Justice,  which  is  a  Court 
of  Record :  a  Colonial  House  of  Assembly  having  no  judicial  functions. 

Where,  therefore,  a  Member  of  the  Lower  House  of  Assembly  of  Dominica^ 
who  had  been  taken  into  custody  by  the  Serjeant-at-Arms^  and  committed  to 


*  Present : — ^Lobd  Westbubt,  Sib  James  William  Coltilb,  and  Sir  Edward 
Yauohan  Williams. 
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tlie  oommon  g^ol,  by  virtae  of  the  Speaker's  wanrnntSy  for  a  contempt  committed  J*  0. 
in  the  £eu»  of  the  Assembly,  broaght  an  action  for  trespass  and  false  impriscm-  ig^jg 
ment^  and  obtained  damages :  it  was  held  by  the  Judicial  Committee  (affirm-  ^^^^^ 
ing  the  judgment  of  the  Court  of  Common  Pleas  of  the  Island)  on  demurrer  ^MiM 
to  pleas  of  justification,  that  the  House  of  Assembly  had  no  such  power  to  Faloonu. 
oommit  and  punish  as  had  been  assumed,  and  that  the  Speaker  and  Members  — — 
Trere  liable. 

The  cases  of  KteRey  y.  Canon  (1)  and  Fmton  y.  Edmpton  (2)  decide  con- 
clnsively,  that  Legislatiye  Assemblies  in  the  British  Colonies  have,  in  the 
absence  of  express  grants  no  power  to  adjudicate  upon,  or  punish  for,  con- 
tempts when  coDunitted  beyond  their  walls. 

SembU,  The  Speaker's  warrants  having  been  issued  by  yirtue  of  an  alleged 
authority  which,  if  it  existed,  was  a  limited  one,  ought  to  have  shewn,  on  the 
face  of  them,  that  the  contempt  ¥ras  committed  in  the  presence  of  the  House, 
and  so  fell  within  the  limits  of  the  authority  assumed. 

X  HIS  was  an  appeal  arising  out  of  an  action  of  trespass,  for  assault 
and  imprisonment,  brought  by  the  Bespondent^  a  Member  of  the 
Hoose  of  Assembly  of  Dominica  against  the  Appellant,  the  Speaker, 
and  ten  Members  of  the  same  House. 

The  declaration  contained  three  counts.  The  first  for  assaulting 
the  Plaintiff,  on  the  28th  of  May,  1863,  and  seizing  and  laying 
hold  of  him,  and  forcing  and  compelling  him  to  go  through  diyers 
public  streets  to  the  common  gaol,  and  there  imprisoning  him, 
without  any  probable  cause,  for  three  days;  the  second  was  for 
an  assault  and  false  imprisonment,  without  reasonable  cause,  for 
three  days ;  and  the  third,  for  a  common  assault 

To  this  action  the  Defendants  pleaded : — ^First,  the  general  issue 
to  the  whole  declaration*  Secondly,  as  to  the  first  count,  to  the 
effect,  that  at  the  time  mentioned  in  the  declaration,  the  Defen- 
dant^ Dojfle,  was  Speaker,  and  the  other  Defendants,  with  the 
Plaintiff,  were  Members  of  the  Lower  House  of  Assembly  of  the 
Island.  That  on  the  day  in  question  there  was  duly  had  and 
holden  a  meeting  of  the  Lower  House  of  Assembly,  consisting 
of  the  Defendants,  the  Plaintiff,  and  a  Mr.  Dupigny.  That  at 
such  meeting  the  Plaintiff,  haying  already  spoken  by  way  of 
objection  to  a  motion,  and  amendment  thereon  made  by  other 
Members,  proceeded  to  further  debate  on  his  objection,  contrary 
to  the  established  rules  and  practice  of  the  House,  whereupon 
he  was  called  to  order  by  the  Speaker.  That>  nevertheless,  the 
(1)  4  Moore's  P.  C.  Cases,  63.  (2)  11  Moore's  P.  C.  Cases,  347. 
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J.  G.        Plaintiff  persisted  in  his  speech,  and  addressed  insnltiBg  words 
18C6        to  the  Speaker,  which,  pursuant  to  motion,  were  noted  down  9s 
Doyle      follows:  "Who  the  devil  are  you  to  call  me  to    order?  you 
are  a  disgrace  to  the  House."    That  thereupon  it  was  resolred, 
(Mr.  Dupigny  objecting,)  that  the  Plaintiff  had  been  guilty  of 
a  high  contempt  of  the  House,  and  that  he  should  be  held  in 
such  contempt  until  he  should  have  apologized.     That  there- 
upon the  Defendant,  BoyUy  as  Speaker,  called  upon  the  Plaintiff 
to  apologize,  who  refused  to  do  so,  stating  that  he   had  said 
nothing  requiring  an  apology,  and   continued  to   address  the 
House.    That  the  Speaker  again  called  on  the  Plaintiff  for  an 
apology,  when  the  Plaintiff  replied,  **  You  may  tell  me  that  I  am 
in  contempt  one  hundred  times,  if  you  like,  but  I  shaU  speak 
You  may  move  it  one  hundred  thousand  times.    I  repeat  what  I 
have  said.    You  are  a  disgrace  to  the  House.    You  were  expelled 
the  House  for  robbery ;  the  Minutes  of  1845  can  shew  it."    That 
the '  Lower  House  of  Assembly  thereupon   resolved   {Dujpigny 
dissentient),  that  the  Plaintiff,  a  Member  of  the  House,  having, 
whilst  addressing  the  House,  been  called  to  order  by  the  Speaker 
and  House,  and  he  having  then  addressed  to  the  Speaker  the 
words,  "You  are  a  disgrace  to  this  House,**  and  the  House  of 
Assembly  having  called  upon  him  to  apologize,  and  he  having 
refused  to  do  so,  was  held  in  contempt,  and  having,  whilst  so  in  con- 
tempt, interrupted  and  obstructed  the  business  before  the  House, 
it  was  thereupon  resolved,  that  the  Plaintiff,  for  his  disorderly 
conduct  and  contempt  of  the  House,  be  taken  into  the  custody  of 
the  Serjeant-at-Arms,  and  that  the  Speaker  do  issue  his  warrant, 
committing  the  Plaintiff  to  the  common  gaol  during  the  pleasure 
of  the  House.    Whereupon  the  Defendant,  Boyh^  in  pursaance  of 
the  resolutions  and  order  aforesaid,  and  according  to  the  law, 
custom,  and  practice  theretofore  used  and  practised  by  the  House, 
and  which  did  always  of  right  belong  to  the  House  for  the 
punishment  of  contempts,  and  for  interruptions  and  obstructions  to 
the  business  of  the  House,  by  its  Members,  or  others,  in  the  presence 
and  during  the  sittings  of  the  House,  and  which  authority  had 
ever  been  enjoyed  and  exercised  in  like  cases  by  Legislative  As- 
semblies in  other  parts  of  the  dominions  of  Her  Majesty  the  Queen, 
did  make  and  issue  his  warrant  under  his  hand  and  name,  as  such 
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Speaker,  directed  to  the  Serjeant-at-Arms,  or  his  Deputy,  in  and       J.  a 
by  which  warrant  reciting,  that:  "Forasmuch  as  the  House  of       1866 
Assembly  had  that  day  adjudged  that  Oeorge  Charles  Fdconety      -^arut 
Esquire  (the  Plaintiff),  had  been  guilty  of  a  contempt  and  breach    j.j^,„g^ 
of  the  privileges  of  the  House,  and  thereupon  ordered  that  Oeorge       \ — 
Charles  Falconer  should  be  for  the  offence  committed  to  the  com- 
mon gaol  of  the  said  Island,  during  the  pleasure  of  the  House ;  it 
was  required  that  the  said  Serjeant-at-Arms,  or  his  Deputy,  should 
take  into  his  custody  the  body  of  Oeorge  Charles  Falconer^  and 
then  forthwith  deliver  him  over  to  the  custody  of  the  keeper  of 
the  gaol."    That  the  Defendant,  Doyfe,  as  such  Speaker,  delivered 
the  warrant  to  one  Andrew  Johnson^  the  Serjeant-at-Arms,  and  to 
whom  the  same  was  directed  to  be  executed. 

So  far  the  facts  were  pleaded  by  all  the  Defendants.  The  re- 
mainder of  the  allegations  contained  iti  the  plea  were  pleaded  by 
the  Defendant,  Dotfie^  only.  After  the  averment  of  the  delivery  of 
the  warrant  to  the  Serjeant-at-Arms,  the  plea  proceeded;  and 
Defendant,  DoyUy  further  says,  that  being  such  Speaker,  after  the 
making  of  the  resolutions  and  order,  and  for  the  execution  thereof, 
and  according  to  the  law,  custom  and  practice  of  the  House  there- 
tofore used,  and  which  did  always  of  right  belong  to  the  House 
(for  the  punishment  of  contempts  committed,  and  for  obstructions 
given  to  the  business  of  the  House  by  the  Members  or  others  in  the 
presence  and  during  the  sittings  of  the  House,  and  which  autho- 
rity had  ever  been  exercised  in  like  cases  by  Legislative  Assemblies 
in  other  parts  of  the  Queen's  dominions),  did,  in  pursuance  of  the 
resolutions  and  order,  and  for  the  further  execution  of  the  resolu- 
tions and  order,  make  his  certain  other  warrant  under  his  hand 
and  name,  directed  to  the  keeper  of  the  gaol  or  his  deputy,  in  and 
by  which  last  mentioned  warrant,  reciting  that  the  House  of  As- 
sembly had  that  day  resolved  that  Oeorge  Charles  Falconer,  of  the 
Island,  Esquire,  having  been  guilty  of  a  contempt  and  breach  of 
the  privileges  of  that  House,  be  committed  to  the  common  gaol  of 
the  Island  during  the  pleasure  of  the  House.  Therefore,  it  was 
required  that  the  keeper,  or  his  deputy,  should  receive  into  his 
custody  the  body  of  Oeorge  Charles  Falconer,  and  him  safely  keep 
during  the  pleasure  of  that  House.  The  plea  then  ayerred 
delivery  of  this  last-mentioned  warrant  by  the  Defendant,  Doyle, 
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J.  0.       to  the  keeper  of  the  gaol  to  be  executed,  and  that  by  virtue  of  the 

1866       first  warranty  and  in  obedience  to  the  resolutions  and  order  of 

DoTLB      the  House,  Johnson^  the  Serjeant-at-Arms,  arrested  the  Plaintiff, 

Falwnto.    ^'^^^^  ^^  *^  g^  ^^*o  *^^  along  divers  streets,  &c.,  in  the  way 

to  the  gaol,  and  delivered  him  into  the  custody  of  the  keeper; 

and  that  the  keeper  received  the  Plaintiff  and  detained  and  im- 
prisoned him  in  the  gaol,  according  to  the  warrant  secondly  men- 
tioned. That  Johnson^  in  arresting  the  Plaintiff  and  conveying 
him  to  prison,  used  as  little  force  as  he  could. 

The  third  plea  pleaded  to  the  second  and  third  counts  the  same 
facts  to  those  counts  as  pleaded  by  the  second  plea  to  the  first 
count,  concluding,  that  the  Defendants  were  not  guilty  of  the  tres- 
passes, or  any  of  them,  otherwise  or  in  any  manner  than  by  the 
making,  signing,  issuing  and  delivering  of  the  warrants  by  DoyU^ 
as  such  Speaker,  in  pursuance  of  the  resolutions  and  order  afore- 
said, in  manner  and  form  as  in  the  plea  alleged. 

To  these  pleas  the  Plaintiff  demurred.    On  the  first  plea  an 
issue  in  fact  was  joined,  to  be  tried.    To  the  second  and  third 
pleas  the  Plaintiff  demurred  specially,  assigning  the  causes  to 
the  effect : — First,  that  those  pleas  were  no  answer  to  the  action, 
but  were  evasive  and  uncertain,  and  that  no  precise  issue  could 
be  taken  upon  them.      Secondly,  that  the  pleas  did  not  suffi- 
ciently aver  and  set  forth  the  legal  existence  of  the  custom  and 
practice  alluded  to  by  the  pleas  of  punishing  contempts,  inter- 
ruptions, and  obstructions  as  of  right  belonging  to  the  Lower 
House  of  Assembly,  nor  of  the  authority  to  commit  for  such 
contempts  and  obstructions  mentioned  in  the  said  pleas  as  en- 
joyed in  like  cases  by  the  Legislative  Assemblies  in  other  parts 
of  the  Queen's  dominions.    Thirdly,  that  the  two  warrants  men- 
tioned in  the  pleas  were  illegally  and  untechnically  made  and 
issued  in  (1st)  that  they  did  not  set  forth  the  precise  nature  of 
the  alleged  contempt ;  nor  (2nd)  when  and  where  the  same  was 
committed;  (3rd)  nor  that  it  was  committed  in  the  face  and 
during  the  sitting  of  the  Assembly ;  (4th)  nor  that  the  Plaintiff 
was  a  Member  of  the  Lower  House  of  Assembly;    (5th)  that 
they  did  not  limit  or  fix  the  term  of  imprisonment,  but  left  such 
term  to  the  discretion  of  the  House ;  and  (6th)  that  the  warrant 
was  not  under  the  hand  and  seal  of  the  Defendant^  Dojfle.   Fourthl^i 
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that  the  second  and  third  pleas  did  not  set  forth  the  words  used       J.  0. 
by  the  Plaintiff  on  objecting  to  the  original  motion  and  amend-       1866 
ment  thereto  alluded  to  hj  the  pleas,  nor  the  words  used  by  one      dotli 
of  the  Defendants,  Charles  LecUhem;  and  Fifthly,  that  the  pleas    p^^jj^^^ 
were  inartificially  pleaded,  and  were  in  other  respects  uncertain        — 
and  insufiScient,  &c. 

Issue  having  been  joined  and  Counsel  heard  in  support  of  the 
demurrer  and  pleas,  the  Court  reserved  its  judgment,  which  was 
afterwards  delivered  hj  the  Chief  Justice,  ShoUo  Thomas  Pember' 
toTiy  Esq.,  in  favour  of  the  Plaintiff. 

The  cause  was  tried  before  the  Chief  Justice,  by  a  special  jury, 
on  the  7th  of  July,  1864,  and  a  verdict  given  for  the  Plaintiff, 
with  £770  damages.  Exceptions  were  taken  to  the  admission  of 
evidence  and  the  ruling  of  the  Judge,  and  a  rule  nisi  obtained  to 
Bet  aside  the  verdict,  and  for  a  new  trial,  on  the  exceptions  taken, 
and  on  the  ground  of  excessive  damages.  The  rule  was  argued, 
but  ultimately  abandoned,  the  Counsel  for  the  Appellant  intimating 
his  intention  to  appeal  from  the  judgment  on  the  demurrer,  as  well 
as  the  refusal  of  a  nonsuit,  to  Her  Majesty  in  Council,  whereupon 
judgment  for  the  damages  was  entered  up  against  the  Defendant 
(the  Appellant),  and  execution  awarded.  The  appeal  thus  asserted 
came  on  for  hearing,  but  the  material  one  being  that  against  the 
judgment  of  the  Court  on  the  demurrer,  was  alone  argued. 

Mr.  MeUish,  Q.C.,  and  Mr.  Maenamara,  for  the  Appellant : — 

Two  questions  are  raised  by  the  pleadings  in  this  case,  and  were 
argued  on  the  demurrer  in  the  Court  below.  First,  had  the  Lower 
House  of  Assembly  in  the  Island  power  to  commit  one  of  its  Mem- 
bers, by  way  of  punishment  for  a  contempt  committed  against  it  in 
its  presence ;  and,  secondly,  assuming  the  existence  of  this  power, 
are  the  pleas  which  set  forth  the  several  facts  pleaded  by  way  of  jus- 
tification, sustainable.  Now,  the  pleas,  though  demurred  to,  were  not 
traversed :  the  facts  contained  in  them  must,  therefore,  be  admitted 
to  be  true ;  and,  as  we  contend,  shew  a  good  and  valid  defence 
to  the  action,  and  the  judgment  on  the  demurrer  ought  to  have 
been  given  for  the  Defendants.  Assuming  that  it  has  been  decided 
by  the  cases  of  KieUey  v.  Carson  (1),  and  Fenton  v.  Hampton  (2), 

(1)  4  Moore's  P.  C.  Cases,  63.  (2)  11  Moore's  P.  G.  Cases,  347. 
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J.  G.  that  the  House  of  Assembly  had  no  power  to  punish  a  contempt 
1866  committed  out  of  the  House ;  the  question  is  a  yeiy  different  oBe 
j)^y^^  where,  as  in  this  case,  the  pleas  allege  the  contempt  and  obstrno- 
tion  which  the  House  had  proceeded  to  punish,  had  been  com- 
mitted by  one  of  its  Members  in  the  presence  of  the  Assembly 
itself.  In  KieUey  v.  Carson  (1),  which  is  said  to  overrule  the  for- 
mer decision  of  this  Court  in  BeaumoTii  v.  Barrett  (2),  Mr.  Baron 
Parke,  in  giving  judgment,  expressly  says,  that  **  The  question, 
therefore,  whether  the  House  of  Assembly  could  commit  by  way 
of  punishment  for  a  contempt,  in  the  fiwse  of  it,  does  not  arise." 
That  point  is,  therefore,  undecided,  and  the  learned  Judge,  in 
speaking  of  the  powers  conferred  by  the  Common  Law,  and  the 
principle  which  governs  all  legal  incidents,  '^  Quar^  Lex  aliquid 
coneedii,  coneedere  viditur  et  iHud,  sine  quo  res  ipsa  esse  non  potest,"* 
says  :  "  In  conformity  to  this  principle,  we  feel  no  doubt  that  such 
an  Assembly  has  the  right  of  protecting  itself  from  all  impedi- 
ments to  the  due  course  of  its  proceeding.  To  the  full  extent  of 
every  measure  which  it  may  be  really  necessary  to  adopt,  to 
secure  the  free  exercise  of  their  Legislative  functions,  they  are 
justified  in  acting  by  the  principles  of  the  Common  Law  (3).** 

Upon  these  principles,  then,  we  contend,  that  the  power  here 
exercised  is  incident  to  the  House  of  Assembly,  as  necessary  to  its 
independence  and  security  as  a  Legislative  body.    It  is  not  requisite 
for  us  to  claim  for  the  Assembly  the  privileges  of  Parliament :  the 
lex  et  eonsuetudo  Parliamenti  is  not  involved  in  this  case,  further 
than  is  necessary  for  the  due  exercise  of  the  Legislative  authority 
and  the  character  of  the  House  of  Assembly.     In  Burdett  v. 
Abbot  (4),  Lord  Menborouffh  is  represented  to  have  said,  that 
the  power  of  committing  for  contempt  is  incident  to  every  Legis- 
lative Assembly,  and  upon  that  dictum  the  decision  in  Beaumont 
V.  Barrett  (2)  was  founded^  which  has  since  been  modified  by 
KieUey  v.  Carson,  yet  for  contempt  such  as  this,  committed  in 
the  face  of  the  Assembly,  we  still  maintain  that  the  dictum  of  Lord 
EHenhorouffh  is  well  founded.    The  case  of  Fenton  v.  Hampton  (5), 
is  an  authority  that  the  lex  et  eonsuetudo  Parliamenti  applies  ex- 

(1)  4  Moore'a  P.  0.  Cases,  63.  (3)  4  Moore's  P.  0.  Cases,  88. 

(2)  1  Moore's  P.  0.  Cases,  59.  (4)  14  East,  137. 
(6)  11  Moore's  P.  C.  Cases,  347. 
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clusively  to  the  Houses  of  Lords  and  Commons,  and  not  to  any  J.  C. 
Colonial  House  of  Assembly ;  that  we  do  not  question.  DiU  v.  1866 
Murphy  (1),  recognized  the  authority  of  KieUey  v.  Carson,  but  was  Dotlb 
decided  on  the  construction  and  interpretation  of  the  word  "  de-    pjuwxJhkb. 

fine,"  as  applied  to  the  privileges  and  powers  of  the  Colonial        

Council  and  Assembly  of  Victoria,  in  the  35th  section  of  the 
Colonial  Act,  20  Yict  No.  1,  under  the  powers  conferred  by  the 
Imperial  Statute,  18  &  19  Yict.  c.  55. 

Secondly,  with  regard  to  the  warrants,  it  was  contended  in  the 
Court  below,  and  so  held,  that  inasmuch  as  upon  the  face  of  the 
warrants  they  did  not  disclose  that  the  offence  was  within  the  juris- 
diction of  the  House  of  Assembly,  they  were  bad,  and  the  caaes  of 
Christie  v.  Unwin  (2),  Harrison  v.  Wright  (3),  and  HouHMrd  v.  Chs- 
set  (4),  were  relied  on.  But  the  pleas  were  a  complete  answer  to  the 
declaration;  they  contained,  besides  the  warrants  themselyes,  the 
full  circumstances  of  the  defence,  and  being  demurred  to,  the  Court 
was  competent  to  determine  whether  or  not  the  Lower  House  of  As- 
sembly had  such  a  priyilege  as  would  support  the  pleas :  Stockdale 
V.  Hansard  (5).  The  judgment  of  Mr.  Justice  WUliams  in  Howard  y. 
Oosset  (6),  which  is  the  great  authority  on  the  form  of  such  a  warranty 
is  conclusively  in  our  fayour :  Danidl  y.  PhiUipps  (7).  We  contend, 
therefore,  that,  upon  the  authorities,  the  warrants  were  sufficient. 

Sir  22.  Palmer,  Q.G.,  and  Mr.  Leith,  for  the  Bespondent : — 

This  is  a  question  affecting  the  liberty  of  the  subject,  and  must 
be  decided  by  strict  principles  of  law.  The  two  principal  questions 
raised  in  the  Court  below  were  important  questions  of  constitutional 
law ;  first,  whether  the  Lower  House  of  Assembly  in  the  Island  of 
Dominica  had  the  power,  which  it  assumed  to  exercise,  of  punishing 
one  of  its  own  Members  for  an  alleged  contempt,  committed  in  the 
face  of  the  Assembly,  and  so  adjudicating  upon  the  fact  and  mea- 
sure of  punishment,  and  ordering  and  directing  the  execution  of 
their  own  sentence  of  arrest  and  imprisonment;  and,  secondly, 
whether,  assuming  the  possession  of  the  power,  the  warrants  of  the 
Assembly,  made  out  under  the  hand  of  their  Speaker,  were  not 

(1)  1  Moore's  P.  C.  Cases  (N.  S.)  487.  (2)  11  A.  &  E.  373,  379. 

(3)  13  M,  &  W.  816.  ;  (4)  10  Q.  B.  359, 377,  394.  (5)  9  A.  &  B.  1. 

(6)  10  Q.  B.  898.  (7)  1  C.  M.  &  B.  662. 
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J.  C.       inyalid  at  law,  as  not  isliewing  that  the  contempt  was  committed  in 

1866       face  of  the  House,  and  not  specifying  the  nature  of  the  contempt,  or 

Dotlb;     for  what  term  the  party  committed  was  to  be  imprisoned,  or  how 

Faloobbb.    ^®  ^^  ^  regain  his  liberty,  but  only  ordering  him  to  be  oonmiitted 

to  the  common  gaol  of  the  Island  during  the  pleasure  of  the  House, 

and  under  which  warrant  he   was  arrested  and  imprisoned  for 
three  days,  and  only  discharged  under  a  writ  of  Habeas  corpus. 

Now,  what  is  the  constitution  of  the  Lower  House  of  Asaemblj 
which  assumed  this  jurisdiction  ?    It  is  not  a  Court  of  Kecord,  nor 
had  it  any  judicial  functions  whatever ;  it  is  simply  a  LiegislatiVe 
Assembly,  constituted  under  the  Boyal  Proclamation  of  the  2l8t 
of  June,  1775,  and  empowered,  by  Commissions  given   at  various 
times  subsequently  to  the  Governor,  for  the  time  being,  to  mak^ 
with  the  advice  and  consent  of  the  Council,  laws  for  the  peace,  wel- 
fare, and  good  government  of  the  inhabitaats  of  the  Colony :  CSark*$ 
CoL  Law,  p.  134.      It  may  be  that  Colonial  Assemblies  are  entitled 
to  protect  themselves  from  all  impediments  to  the  due  course  of  their 
proceedings ;  Chalmers*  Opinions,  vol.  I.  pp.  263, 296,  and,  therefoite, 
to  remove  obstructions  offered  to  their  deliberations;  but  that  is  a 
very  different  thing  from  assuming  to  punish  by  imprisonment, 
which  can  only  be  done  by  a  Court  of  Eecord,  or  by  the  Imperial 
Parliament,  by  the  Lex  Parliaments    In  re  Brown  (1),  the  Court  of 
Queen's  Bench  held,  that  the  House  of  Keys  in  the  Isle  of  Man, 
had  not,  merely  from  its  being  endowed  with  Legislative  functions, 
the  power  to  commit  for  contempt.    KieUey  v.  Carsony  Fenhn  v. 
Hamphn,  DiU  v.  Murphy,  all  shew  that  no  such  power  is  possessed 
by  Colonial  Legislatures.    It  has  been  contended,  and  is  alleged 
in  the  pleas,  that  such  power  belongs  to  the  Lower  Assembly  by 
virtue  of  the  law,  custom,  and  practice,  heretofore  used  and  practised 
by  them,  and  which  have  always  of  right  belonged  to  them,  and 
not  only  to  them,  but  to  other  British  Colonial  Assemblies;  hat 
no  proof  of  such  custom  or  usage  was  produced,  nor  do  the  pleas 
specifically  plead  any,  and  the  demurrer,  therefore,  cannot  be  taken 
to  admit  such  allegations.    A  demurrer  admits  only  such  facts  as 
are  well  pleaded :  Duncan  v.  ThioaUs  (2) ;  Howard  v.  Oossd  (3). 
Then,  secondly,  as  regards  the  warrants.    The  Assembly  is  na 

(1)  33  L.  J.  (Q.  B.)  193.  (2)  3  B.  &  a  584. 

(3)  10  Q.  B.  410. 
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Oourt  of  Becord ;  it  follows,  therefore,  that  any  warrant  which  it  J.  a 
xnight  ifiene  for  the  arrest  and  imprisonment  of  a  party  for  con-  1866 
tempt  towards  it,  mnst  on  its  fisuse  disclose  that  the  offence  is  within  dotli 
the  scope  of  this  limited  jurisdiction :  Peacock  y.  BeU  and  Kendal  (1), 
Foley  on  Summary  Convictions,  p.  325  [5th  Ed.] ;  Reg.  v.  King  (2). 
Now,  the  warrants  are  bad,  as  not  shewing  that  the  alleged  con- 
tempt was  committed  in  the  presence  of  the  Honse,  that  the  Be- 
spondent  was  a  Member,  what  the  natore  of  the  contempt  was,  nor 
for  what  term  he  was  to  be  imprisoned,  or  how  he  was  to  regain  his 
liberty;  and  further,  the  warrants  were  not  under  seaL  In 
Howard  y.  Qo$9d  (3)  the  validity  of  the  warrant  was  very  largely 
discussed,  and  all  the  authorities  bearing  on  the  question  are 
cited  and  commented  on.  Upon  all  these  grounds  we  contend 
that  the  judgment  of  the  Court  below  on  the  demurrer  was 
right,  and  the  appeal  ought  to  be  dismissed  with  costs. 

Judgment  was  reserved,  and  now  delivered  by  J^ 

Sm  Jaiqb  W.  Coltclb  :— 

The  Eespondent  in  this  case,  being  a  Member  of  the  Lower 
House  of  Assembly  of  the  Island  of  Dominica^  brought  an  action 
of  trespass  for  assault  and  false  imprisonment  against  the  Speaker 
and  ten  other  Members  of  that  body.  The  Defendants  put  in 
two  special  pleas  justifying  the  trespasses  complained  of,  to  which 
the  Respondent  demurred.  Judgment  on  the  demurrer  was  given 
in  his  fieivour  by  the  Oourt  below,  and  the  present  appeal  is  against 
that  judgment 

The  following  are  the  £EU$ts  set  forth  in  the  pleas,  so  fiir  as  it  is 
necessary  to  state  them. 

The  Eespondent  having,  whilst  addressing  the  House,  been 
called  to  order  by  the  Speaker  and  House,  and  having  then  ad- 
dressed to  the  Speaker,  when  in  the  due  execution  of  his  office, 
the  words,  ''  You  are  a  disgrace  to  this  House,**  and  having  been 
called  upon  by  the  House  to  apologize,  and  having  refused  to  do 
so,  was  declared  in  contempt  of  the  said  Lower  House  of  Assembly. 
While  so  in  contempt,  he  further  interrupted  and  obstructed  the 
business  before  the  House,  whereupon  it  was  resolved  that  for  his 

{!)  1  WmB.  Saund.  74,  b.  (2)  1  D.  &  L,  721. 

(3)  10  Q.  B.  pp.  359,  406,  408.  409,  456,  460. 
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J.  c.       diflorderly  conduct  and  contempt  of  the  House,  he  should  be  taken 

1866       into  the  custody  of  the  Serjeant-at-Arms,  and  that   the  Speaker 

jj^^      should  issue  his  warrant  committing  him  to  the  eominon  gaol  rf 

'•  the  Island  during  the  pleasure  of  the  House,    In  pursuance  of  this 

resolution,  the  Speaker  issued  two  warrants :  the  one  directed  to 

the  Serjeant-at-Arms,  requiring  him  to  teike  the  Respondent,  and 
to  deliver  him  over  to  the  keeper  of  the  common  gaol ;  the  other 
directed  to  the  gaoler,  requiring  him  to  receive  into  his  custody 
the  body  of  the  Eespondent,  and  to  keep  him  safel  j  during  the 
pleasure  of  the  Houj;e.  But  each  warrant  bore  only  on  the  &oe  of 
it  that  the  House  of  Assembly  had  adjudged  the  Respondent 
guilty  of  a  contempt  and  breach  of  its  privileges,  and  had  ordered 
that  he  should  be,  for  the  said  offence,  committed  to  the  conmioD 
gaol  of  the  Island  during  the  pleasure  of  the  House. 

The  questions  upon  which  the  su£5^ciency  of  the  justificstJon 
thus  pleaded  depend,  are : — 

First,  does  the  House  of  Assembly  possess  the  authority  which 
the  pleas  allege  did  always  of  right  belong  to  it,  and  to  Legislatife 
Assemblies  in  other  parts  of  the  dominions  of  Her  Majesty,  viz. : 
an  authority  to  commit  and  punish  for  contempts  committed,  and 
for  interruptions  and  obstructions  given  to  the  business  of  the  said 
House  of  Assembly,  by  its  Members  or  others,  in  its  presence  and 
during  its  sittiDgs  ? 

Secondly,  assuming  the  existence  of  this  alleged  authority  to 
be  established,  were  the  warrants  issued  by  virtue  of  it  sufficient 
in  law? 

The  first  question,  affecting  as  it  does  the  privileges  of  the 
Legislative  Assemblies  in  many  of  the  dependencies  of  the  CrowUf 
is  one  of  importance.    When  it  first  arose  before  this  Committee, 
in  the  case  of  Beaumont  v.  Barrett  (1),  the  learned  Judges  then 
sitting  decided  broadly  that  the  power  of  punishing  contempts  is 
inherent  in  every  Assembly  that  possesses  a  supreme  legislative 
authority,  whether  they  are  such  as  are  a  direct  obstruction  to 
its  due  course  of  proceeding,  or  such  as  have  a  tendency  Ib- 
directly  to  produce  such  obstruction;    and,  therefore,  that  the 
Legislative  Assembly  of  Jamaica  had  the  power  of  imprisosipg 
for  a  contempt  by  the  publication  of  a  libel. 
(1)  1  Moore*8  P.  C.  Gases,  59. 
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Again,  in  America,  the  Supreme  Court  of  the  United  States,  a       J.  C. 
Tribunal  whose  judgments  are  entitled  to  the  highest  respect,  held,        1866 
in  the  case  of  Anderson  y.  Bwan  (1),  that  the  House  of  Kepre-      Dotlb 
sentatives  had,  by  necessary  implication,  a  general  power  of  punish-    YALaxsm, 

ing  and  committing  for  contempts,  notwithstanding  that  the  lex       

scripta,  "  the  Constitution  of  the  United  States"  had  expressly 
conferred  upon  it  a  power  limited  to  the  punishment  of  contempts 
when  committed  by  its  own  Members, 

It  is  admitted,  however,  that  the  case  ^  of  Kidley  y.  Carson  (2), 
which  overruled  that  of  Beaumont  v.  Barrett,  and  has  been  fol- 
lowed by  that  of  Fenton  v.  Hampton  (3),  must  here  be  taken  to 
have  decided  conclusively  that  the  Legislative  Assemblies  in  the 
British  Colonies  have,  in  the  absence  of  express  grant,  no  power  to 
adjudicate  upon,  or  punish  for,  contempts  committed  beyond  their 
walls.  The  case  is  one  which,  having  regard  to  the  constitution  of 
the  Committee  before  which  it  was  argued  for  the  second  time, 
their  Lordships  must  accept  as  an  authority  of  singular  weight. 
And  if  the  elaborate  judgment  which  was  then  pronounced  has  in 
terms  left  open  the  question  which  is  raised  in  the  present  case,  it 
has  stated  principles  which  go  £Ekr  to  a£ford  the  means  of  deter- 
mining that  question. 

The  privileges  of  the  House  of  Commons,  that  of  punishing  for 
contempt  being  one,  belong  to  it  by  virtue  of  the  lex  et  eonsuetudo 
Parliamenii,  which  is  a  law  peculiar  to  and  inherent  in  the  two 
Houses  of  Parliament  of  the  United  Kingdom.  It  cannot,  there- 
fore, be  inferred  from  the  possession  of  certain  powers  by  the  House 
of  Commons,  by  virtue  of  that  ancient  usage  and  prescription,  that 
the  like  powers  belong  to  Legislative  Assemblies  of  comparatively 
recent  creation  in  the  dependencies  of  the  Crown. 

Again,  there  is  no  resemblance  between  a  Colonial  Hquse  of 
Assembly,  being  a  body  which  has  no  judicial  functions,  and  a 
Court  of  Justice,  being  a  Court  of  Eecord.  There  is,  therefore,  no 
ground  for  saying  that  the  power  of  punishing  for  contempt^ 
because  it  is  admitted  to  be  inherent  in  the  one,  must  be  taken  by 
analogy  to  be  inherent  in  the  other. 

If,  then,  the  power  assumed  by  the  House  of  Assembly  cannot 

(i)  6  Wheaton.  Amer.  Hep.  204.  (2)  4  Moore's  P.  C.  Caaes,  63, 

(3)  II  Moore'8  P.  a  Ca«e8,  347, 
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J.  c.       be  maintaiiied  by  analogy  to  the  privileges  of  the  House  of  C<ho- 

1866       moiis,  or  the  powers  of  a  Court  of  Eecord,  is  there  any  other  legal 

iJ^^      foundation  upon  which  it  maybe  rested?    It   lias  not,  as  b<A 

_     ^-         sides  admit,  been  expressly  granted.    The  learned  Counsel  for  the 

Appellants  invoked  the  principles  of  the  Common  Law,  and  as  it 

must  be  conceded  that  the  Common  Law  sanctions  the  exercise  ol 
the  prerogative  by  which  the  Assembly  has  been   created,  the 
principle  of  the  Common  Law,  which  is  embodied   in  the  maxiin, 
"  Quando  lex  diquid  eoncedit,  concedere  videtur  et  tHud,  sine  jko  ra 
ipsa  esse  non  potest,*'  applies  to  the  body  so  created.      The  questian, 
therefore,  is  reduced  to  this :  Is  the  power  to  punish  and  commit 
for  contempts  committed  in  its  presence  one  necessary  to  ths 
existence  of  such  a  body  as  the  Assembly  of  Dominica,  and  iix 
proper  exercise  of  the  functions  which  it  is  intended  to  execute? 
It  is  necessary  to  distinguish  between  a  power  to  punish  for  a  con- 
tempt, which  is  a  judicial  power,  and  a  power  to  remove  aaj 
obstruction   offered  to  the  deliberations  or  proper   action  of  & 
Legislative  body  during  its  sitting,  which  last  power  is  neces- 
sary for  self-preservation.    If  a  Member  of  a  Colonial  House  of 
Assembly  is  guilty  of  disorderly  conduct  in  the  House  whilst 
sitting,  he  may  be  removed,  or  excluded  for  a  time,  or  cted 
expelled ;  but  there  is  a  great  difference  between  such  powers  and 
the  judicial  power  of  inflicting  a  penal  sentence  for  the  offence. 
The  right  to  remove  for  self-security  is  one  thing,  the  right  & 
inflict  punishment  is  another.    The  former  is,  in  their  Lordships 
judgment,  all  that  is  warranted  by  the  legal  maxim  that  has  heen 
cited,  but  the  latter  is  not  its  legitimate  consequence.     To  the 
question,  therefore,  on  which  this  case  depends,  their  Lordsbips 
must  answer  in  the  negative.    If  the  good  sense  and  conduct  of 
the  members  of  Colonial  Legislatures  prove,  as  in  the  present  case, 
insuflicient  to  secure  order  and  decency  of  debate,  the  law  would 
sanction  the  use  of  that  degree  of  force  which  might  be  necessary 
to  remove  the  person  offending  from  the  place  of  meeting,  and  to 
keep  him  excluded.    The  same  rule  would  apply,  d  fortiori,  to 
obstructions  caused  by  any  person  not  a  member.    And  whenever 
the  violation  of  order  amounts  to  a  breach  of  the  peace,  or  otber 
legal  offence,  recourse  may  be  had  to  the  ordinary  tribunals. 
It  may  be  said  that  the  dignity  of  an  Assembly  exercising 
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supreme  legislatiye  authority  in  a  Colony,  however  smaU,  and  the       J.  C. 
importance  of  its  fanctions,  require  more  efficient  protection  than       1866 
that  which  has  just  been  indicated ;  that  it  is  unseemly  or  incon-      Doyle 
venient  to  subject  the  proceedings  of  such  a  body  to  examination    -paloover. 

by  the  local  Tribunals ;  and  that  it  is  but  reasonable  to  concede       

to  it  a  power  which  belongs  to  every  inferior  Court  of  Becord. 
On  the  other  hand,  it  may  be  urged,  with  at  least  equal  force, 
that  the  power  contended  for  is  of  a  high  and  peculiar  character ; 
that  it  is  in  derogation  of  the  liberty  of  the  subject,  and  carries 
with  it  the  anomaly  of  making  those  who  exercise  it  Judges  in 
their  own  cause,  and  Judges  from  whom  there  is  no  appeal ;  and 
that  if  it  may  be  safely  intrusted  to  magistrates,  who  would  all  be 
personally  responsible  for  any  abuse  of  it  to  some  higher  authority, 
it  might  be  very  dangerous  in  the  hands  of  a  body  which,  from  its 
very  constitution,  is  practically  irresponsible. 

Their  Lordships,  however,  are  not  at  liberty  to  deal  with  con- 
siderations of  this  kind.  There  may  or  may  not  be  good  reasons 
for  giving  by  express  grant  to  such  an  Assembly  as  this,  privileges 
beyond  those  which  are  legally  and  essentially  incident  to  it.  In 
the  present  instance,  this  possibly  might  have  been  done  by  the 
instrument  creating  the  AssemUy;  since  Dominica  was  a  con- 
quered or  ceded  Colony,  and  the  introduction  of  the  law  of  Enffland 
seems  to  have  been  contemporaneous  with  the  creation  of  the 
Assembly.  It  may  also  be  possible  to  enlarge  the  existing  privi- 
leges of  the  Assembly  by  an  Act  of  the  Local  Legislature  passed 
with  the  consent  of  the  Crown,  since  such  an  Act  seems  to  be 
within  the  3rd  section  of  the  recent  Statute,  28  &  29  Vict  c.  63. 
That  extraordinary  privileges  of  this  kind,  when  regularly  acquired, 
will  be  duly  recognized  here,  is  shown  by  the  recent  case  of  DiB 
V.  Murphy  (1).  But  their  Lordships,  sitting  as  a  Court  of  Justice, 
have  to  consider  not  what  privileges  the  House  of  Assembly  of 
Dominica  ought  to  have,  but  what  by  law  it  has.  In  order  to 
establish  that  the  particular  power  claimed  is  one  of  those  privi- 
leges, the  Appellants  must  shew  that  it  is  essential  to  the  exist- 
ence of  the  Assembly,  an  incident  "  sine  quo  rea  ipsa  esse  non  potest" 
Their  Lordships  are  of  opinion  that  it  is  not  such  an  incident. 

This  being  their  Lordships'  judgment,  the  foundation  of  the 
(1)  1  Moore's  P.  C.  Caaes  (N.  S.)  487. 
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J-  0.       justification  pleaded  fails ;  and  it  is  unnecessary  for  them  to  ood- 
1866       sider  at  any  length  the  subordinate  question  of  the  sufficiency  of 
DoTLB      the  warrants. 
Fajjcover.        They  have,  however,  no  doubt  that  the  warrants  having  been 

issued  by  virtue  of  an  alleged  authority  which,  if  it  ezisted,  was 

confessedly  a  limited  one,  ought  to  have  shewn  on  the  face  of 
them,  that  the  alleged  contempt  was  committed  in  thie  presence  o: 
the  House,  and  so  fell  within  the  limits  of  that  authority. 

Their  Lordships,  therefore,  cojiceiving  that  the  judgment  of  the 
Court  below  was  right  upon  both  points,  and  that  the  costs  of  tie 
appeal  should,  according  to  the  ordinary  rule,  follow  its  result^  viH 
humbly  recommend  Her  Majesty  to  dismiss  this  appeal,  with  costs. 

Sohcitor  for  the  Appellants :  F.  E.  Mawe. 
Solicitor  for  the  Bespondents:  T.  L.  WtUm. 


J.o*      BALPH  NUNES Appellant: 

^^®®  AND 

Ni^.n^u.  ANDREW  CARTER Rbspondbst. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JAMAICA. 

Jamaica  Insolvent  Act — Construction  o/^Insciveney — Transfer  within  six  mKmik 
<^— 'Fraudulent  preference — Evidence  cf. 

The  Jamaica  Insolvent  Act,  11  Vict.  c.  28,  8.  67,  provides  tbat^  if  8aj 
person  in  contemplation  of  insolvency  shall  transfer  any  of  his  estate  to  voj 
Creditor  for  the  henefit  of  such  Creditor,  such  transfer  shall  be  deemed  frsado' 
lent  and  void  against  the  Official  Assignee :  provided  always,  that  no  such 
transfer  shall  be  so  deemed  fraudulent  and  void  unless  made  within  sii 
months  before  a  declaration  of  insolvency  i^Eeld,  that  a  transfer  of  property 
made  by  a  party  in  insolvent  circumstances,  within  a  period  of  six  months 
before  a  declaration  of  insolvency,  was  absolutely  void,  although  there  was 
no  evidence  of  any  fraudulent  preference. 

X  HIS  was  an  appeal  from  a  judgment  of  the  Supreme  Court  o! 

Jamaica,  by  which  a  rule  nisi,  which  had  been  obtained  for  a  venire  de 

novo,  or  for  a  new  trial,  was  discharged  hj  a  majority  of  the  Court 

•  Present  r^LoBD  Wbstbubt,  Sib  jAJiBs  WiLUAX  Colvile,  and  SiB  Edwam 

YaUOBAH  WiLUAJfS, 
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The  action  was  brought  by  the  Bespondent,  as  the  Official        j.c. 
Assignee  of  the  estate  and  effects  of  one  laaae  Nunes  Vaz,  an  Insol-       isee 
vent  debtor,  against  the  Appellant,  Balph  Nunes,  and  one  Ben-      ^^^ 
jamin  Nunes,  who  had  died  since  the  judgment  appealed  from      ^  ^* 

was  given.    The  form  of  the  action  was  upon  the  case.    The  decla-        

ration  contained  six  special  counts,  and  three  counts  in  troyer,  to 
all  of  which  the  Defendants  pleaded  **  not  guilty." 

The  action,  in  substance,  was  to  recover  damages  from  the 
Defendants  for  appropriating  certain  moneys,  and  securities  for 
money,  which  were  alleged  to  have  been  fraudulently  transferred  to 
them  by  Vaz,  the  Insolvent,  within  six  months  before  his  insolvency. 
The  claim  was  founded  upon  the  67th  sect,  of  the  11  Vict.  c.  28 
(the  Insolvent  Act  in  force  for  the  Island  of  Jamaica),  which  section 
is  as  follows : — "  That  if  any  person,  in  contemplation  of  his  be- 
coming Insolvent,  or  being  in  insolvent  circumstances,  shall  convey, 
assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  real  or 
personal,  security  for  money.  Policy  of  assurance.  Bond,  Bill,  note, 
money,  property,  goods  or  effects  whatsoever,  to  any  Creditor  or 
Creditors,  or  to  any  person  or  persons  in  trust  for,  or  to,  or  for 
the  use,  benefit,  or  advantage  of,  any  Creditor  or  Creditors,  or  to 
any  person  who  is,  or  may  be  liable  as  surety  for  such  person, 
every  such  conveyance,  assignment^  transfer,  charge,  deUvery,  and 
making  over,  shall  be  deemed  fraudulent  and  void  as  against  the 
Official  Assignee  of  such  person :  Provided  always,  that  no  such 
conveyance,  assignment,  transfer,  charge,  delivery,  or  making  over, 
shall  be  so  deemed  fraudulent  and  void  unless  made  within  six 
months  before  the  commencement  of  such  imprisonment,  or  before 
any  declaration  of  insolvency  according  to  the  provisions  of  this 
Act,  or  with  the  view  or  intention  by  the  party  so  transferring, 
charging,  assigning,  conveying,  delivering,  or  making  over^  of 
applying  for  his  discharge  under  this  Act.'' 

The  action  was  tried  before  Mr.  Justice  CargtU  and  a  special 
jury,  in  the  month  of  June,  1863,  when  the  following  facts  were 
given  in  evidence :  The  Plaintiffs,  Messrs.  Nunes,  were  Merchants 
at  Jamaica^  carrying  on  a  large  business  there,  under  the  style 
of  Nu/ne$  Brothers ;  and  the  Insolvent,  Vaz,  was  a  trader  in  Salvanna 
la  MaVf  who  had  had  dealings  with  Messrs.  Nunes  for  some  time 
previously  to  the  transactions  which  were  the  subject  of  the  action. 
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J.  0.  In  the  early  part  of  the  year  1862,  Vaz  fell  into  ill  health,  and 

1806       his  affairs  becoming  somewhat  deranged,  in  the  month  of  Marcli  in 

NuNEB       *^*  y^*^''  ^®  submitted  them  to  Benjamin  Nunes,  the  then  senior 

Oaotbb.      partner  of  the  firm,  who,  after  the  inspection    of  the   boob, 

undertook  the  management  and  conduct  of  Vdz^s  business.    On 

assuming  the  management,  B.  Nunes  discharged  Wcdcotty  one  c^ 
Vazs  clerks,  and  put  IsaacSy  a  Clerk  of  his  own,  in  his  place,  and 
handed  over  to  Isaacs  the  balances  to  open  a  new  set  of  boob. 
During  the  interval  between  March  and  June,  1862,  when  the  in- 
solvent condition  of  Vaz  first  became  known   to    his  creditor, 
B.  Nunes  succeeded  in  realizing  out  of  Vaz's  assets  the  greats 
portion  of  the  debt  due  to  his  own  firm.     It  further  appeared 
that  in  the  months  of  January  and  February,  1862,  various  sal« 
of  merchandise  were  made  to  Vaz  by  the  Messrs.  Nunes^  and  upon 
each  sale,  in  accordance  with  the  usual  course  of  business,  tk 
Messrs.  Nunes  drew  a  BiU  on  Few?,  which  he  accepted  at  ninety 
days'  sight,  for  the  price  of  the  goods:   and  these   Bills  yf&^ 
thereupon  paid  into  the  Bank  of  Jamaica  by  Messrs.  Nunes,  where 
they,  as  well  as  Vaz,  kept  a  banking  account.     It  did  not  ap- 
pear at  the  trial  whether  these  Bills  were  discounted  by  the  Bank 
or  were  merely  deposited  in  their  hands  for  the  purpose  of  collection. 
They  were,  however,  in  the  hands  of  the  Bank  at  the  time  when  they 
became  respectively  due ;  and  it  was  proved  that  assets  of  Vaz  wei^ 
with  his  concurrence,  appropriated  by  the  Bank  during  the  months 
of  February,  March,  April,  and  May,  towards  taking  up  those  Bilk 
It  was  also  proved  that  Messrs.  Nunes  had  accepted  a  Bill  for 
£143.  17a.  3d.  for  the  accommodation  of  Vaz,  which  Bill  was  paid 
out  of  Vazs  assets  in  March,  1862,  and  that  two  other  Bills  for 
£289. 10a.  and  £150. 10a.  respectively,  were  accepted  by  Vaz,  and, 
with  other  Bills,  taken  up  and  paid  by  Messrs.  Nunes  in  the  months 
of  April,  May,  and  June  following. 

Vaz  was  declared  Insolvent  on  the  2nd  of  October,  1862. 
The  Respondent  was  chosen  Official  Assignee,  and  the  action  ^^ 
brought  by  him  against  Messrs.  Nunes  to  recover  the  amount  of 
these  acceptances. 

Upon  these  facts  the  learned  Judge,  in  summing  up,  directed  the 
jury  in  the  following  terms :  ^  The  Plaintiff  will  be  entitled  to  yoar 
verdict  if  the  payment  of  the  acceptances  occurred  within  fiii 


V, 

GAirm. 
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months  immediately  prior  to  the  actual  judicial  declaration  of       J.  C. 
insolvency,  though  they  had  been  converted  into  money  by  dis-       1866 
count  at  the  Bank."    The  jury,  upon  this  direction,  found  a  general      nuvu 
verdict  for  the  Plaintiff  for  £1,226.  Is.  5d. 

On  the  8th  of  October,  1863,  a  rule  nisi  was  obtained  for  a 
venire  de  novo,  because  the  declaration  contained  coimts  bad  in 
substance,  and  that  the  verdict  and  assessment  of  damages  were 
general ;  or  that  the  verdict  obtained  be  set  aside,  and  a  new  trial 
granted,  on  the  following  grounds :  first,  that  the  vei-dict  was  con- 
trary to  law ;  second,  that  the  verdict  was  contrary  to  the  evidence 
and  the  weight  of  evidence;  and  third,  for  misdirection  of  the 
learned  Judge  in  charging  the  jury  that  the  Plaintiffs  would  be 
entitled  to  their  verdict  if  the  payment  of  the  acceptances  occurred 
within  six  months  immediately  prior  to  the  actual  judicial  declara- 
tion  of  insolvency,  though  they  had  been  converted  into  money  by 
discount  at  the  Bank ;  and,  lastly,  that  the  damages  were  excessive. 
Upon  this  rule  coming  on  to  be  argued,  before  the  Chief  Justice, 
Sir  Bryan  Edutard,  and  the  Justices  KenMe  and  Ker,  it  was  dis- 
charged by  a  majority  of  the  Court,  the  Chief  Justice  dissenting. 
From  this  judgment  the  present  appeal  was  brought. 

Sir  jB.  Pcdmer,  Q.C.,  and  Mr.  Oarth,  Q.C.,  for  the  Appellant : — 

We  rely  on  the  grounds  stated  in  the  rale  nisi  obtained  in 
the  Court  below  for  a  new  trial:  the  verdict  was  contrary  to,  as 
well  as  against,  the  weight  of  evidence.  The  learned  Judge  mis- 
directed the  jury.  The  true  question  for  the  jury  was,  not  whether 
the  payment  of  the  acceptances  occurred  within  six  months  of  the 
insolvency,  but  whether  there  was  a  fraudulent  preference.  An 
acceptor  of  a  Bill,  who  had  been  provided  with  money  by  the 
drawer,  has  a  right  to  retain  the  money  against  the  drawer's 
assignee,  if  he  became  Bankrupt:  Totes  v.  Hoppe  (1).  The 
action  was  brought  under  the  67th  section  of  the  Jamaica  Insol- 
vent Ad,  11  Vict,  c  28,  which  provides,  that  in  order  to  constitute  a 
fraudulent  preference  the  conveyance,  assignment,  or  transfer,  must 
be  made  by  a  party  in  contemplation  of  his  becoming  Insolvent 
or  being  already  insolvent.  Such  contemplation  of,  or  absolute  in- 
solvency, must  mean  a  judicial  declaration  of  insolvency,  and  a 
(1)  19  L.  J.  Rep.  (N.  S.)  C.  P.  180. 
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J.  0.       j^referenoe  in  favour  of  one  Creditor  over  the  others  would,  in  gnch 

1866        circumstances,  be  a  fraudulent  preference ;  that  was  decided  in  this 

NuifBs       Court  in  the  case  of  The  Bank  of  Australasia  v.  Harris  (1),  but  in 

Camto.      Johnson  v.  Fesemeyer  (2),  an  assignment  of  an  Equity  of  redemptioa 

which  left  the  trader  in  possession  of  the  materials  for  carrying  ob 

his  trade,  was  held  not  to  be  such  a  preference  as  would  constitute 
an  act  of  Bankruptcy,  and,  therefore,  not  a  fraudulent  preference. 
In  Beche  t.  Smith  (3),  the  Court  of  Exchequer  held,  that  tie 
32nd  section  of  provision  in  the  Insolvent  Ad,  7  Geo.  4,  c.  57,  as  to 
the  validity  of  transfers  within  three  months  of  the  commence- 
ment of  imprisonment,  depends  on  the  fact  whether  the  assignment 
was  made  by  the  Insolvent  with  the  view  and  intention  of  peti- 
tioning the  Insolvent  Court  for  his  discharge.  Here  the  jury  were 
only  directed  to  consider  the  question  whether  the  transfer  took 
place  within  six  months  of  the  insolvency. 

Mr.  CWm5^e,Q.C.,andMr.  W.  IT.  jSTocAr^son,  for  the  Respondent:- 

The  ground  of  the  decision  of  the  Court  below,  and  the  con- 
sequent discharge  of  the  rule  nisiy  was,  that  a  delivery  of  pr 
of  the  assets  of  the  Insolvent,  Vaz,  in  satisfaction  of  debts  due  b; 
him  to  the  Nunes,  within  six  months  of  his  declared  insolvencT, 
was  fraudulent  within  the  Jamaica  Act,  11  Vict.  c.  28,  s.  67,  as 
against  the  Respondent,  the  OflScial  Assignee.  We  submit,  that 
such  an  appropriation  of  the  assets  of  Vaz  was,  irrespective  o(  any 
fraud  or  fraudulent  preference,  in  direct  violation  of  that  Act> 
and  as  such  was  impeachable  by  the  Official  Assignee.  The 
Jamaica  Act  is  not  founded  on  the  English  Insolvent  DMors 
Act,  7  Greo.  4,  c.  57,  which  specifies  three  months  as  the  prescribed 
time  for  making  transfers.  The  case  of  Beche  v.  Smith  (3),  relied 
on  by  the  Appellant,  is  in  our  favour.  If  the  transfer  be  made 
within  the  prescribed  period,  no  question  arises  as  to  fraudulent 
preference.  The  policy  of  the  Act  is  manifest;  it  is  the  Bome 
policy  which  prevailed  for  many  years  in  this  Country,  viz.,  that 
bargains  with  traders  were  liable  to  be  set  aside  if  made  within  a 
certain  period  of  insolvency.  The  case  of  The  Bank  of  Australasia 
V.  Harris  (4)   differs  materially  from  the  present  case,  for  the 

(1)  15  Moore's  P.  C.  Cases  97.  (3)  2  M.  &  W.  191. 

(2)  3  De  G.  &  J.  13.  (4)  15  Moore's  P.  C.  Cases,  97. 
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proyisions  of  the  Q^een8land  Imolveni  Act,  5  Vict.  No.  17,  s.  8,  J.  C. 
are  different  from  those  of  the  Jamaica  Act;  for  to  constitute  a        1866 

fraudulent  preference  under  that  Act  there  must  be  either  actual  Nunes 

Insolyency,  or  a  contemplation  of  the  surrender  by  the  Debtor  of  cakpbr. 

liis  estate,  or  knowledge  on  his  part  of  proceedings  for  obtaining  

an  order  of  sequestration  of  his  estate  as  an  Insolvent  haying  been 
commenced  against  him. 

Lord  Wbstburt: — 

Two  points  have  been  argued  before  us  in  support  of  this  appeal, 
—one,  a  question  of  law  turning  on  the  proper  construction  of  the 
Insdlverd  Act  in  Jamaica,  and  the  other  a  proposition  of  fact 

The  67th  section  of  the  Jamaica  Insolvent  Act,  11  Vict.  c.  28, 
is  as  follows  (the  learned  Lord  read  the  clause,  ante,  p.  343) : — 

The  judicial  declaration  of  Insolvency  in  this  case  took  place  on 
the  2nd  of  October,  1862. 

The  legal  question  which  has  been  argued  before  us  upon  the 
construction  of  the  Act  is  this.  It  is  contended  by  the  Appellant, 
that  the  mere  fact  of  a  transfer  of  property  being  made,  within  six 
months  anterior  to  the  declaration  of  Insolvency,  will  not  avoid  it, 
unless  it  be  proved  to  be  made  under  such  circumstances  as  would 
have  constituted  a  fraudulent  preference  of  the  Creditor  to  whom 
the  property  has  been  conveyed,  under  the  Bankrupt  law. 

We  are  of  opinion,  that  this  is  not  the  true  construction  of  the 
Act 

In  support  of  that  construction,  we  were  referred  to  a  case  de- 
cidied  by  this  Committee  in  the  year  1861,  The  Bank  of  Austra- 
lasia  V.  Harris  (1),  in  which,  on  the  construction  of  the  Queensland 
Insolvent  Act,  5  Vict  No.  17,  s.  8,  it  was  held,  that  a  transfer  of 
•property  made  within  a  given  time  must  be  proved  to  be  a  fraudu- 
lent preference  in  order  to  its  being  avoided.  In  that  Act  relating 
to  Queensland,  the  words  had  the.  effect  of  avoiding  the  transaction, 
if  made  within  sixty  days,  provided  it  was  not  only  made  within 
that  period  of  time,  but  also  had  the  effect  of  preferring  any  then 
existing  Creditor  to  another.  The  conditions  of  the  avoidance  of  a 
transfer  in  that  Act  were,  therefore,  two :  one,  that  it  should  be 
made  within  a  certain  period  of  time  before  the  Insolvency ;  the 
(1)  15  Moore's  P.  C.  Cases,  97. 
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J.  a       other,  conjointly,  that  it  should  have  the  effect  of  giving  a  prefer- 

1866       ence  to  one  Creditor  over  the  others,  and  it  was  held,  in  the  judical 

KuNBs      interpretation  of  the  Act,  that  the  preference  mnst  be  fxanduleiLt 

Cabteb.         -^  fraudulent  preference  is  well  known  to  the  Bankrupt  law.  It 

i- arises  where  the  Debtor,  in  contemplation  of  bankraptcy — ^that  ia^ 

knowing  his  circumstances  to  be  such  as  that  bankraptcy  must  be, 
or  will  be,  the  probable  result,  though  it  may  not  be  the  inevitabk 
result — does,  ex  mero  fnotu,  make  a  payment  of  money,  or  a  delivery 
of  property  to  a  Creditor,  not  in  the  ordinary  course  of  buanesB^ 
and  without  any  pressure  or  demand  on  the  part  of  the  Creditor. 

We  have  no  doubt  of  the  correctness  of  the  decision  on  the 
Queensland  Act;  but  the  Jamaica  Act  is  founded  altogether  npoo 
that  which  was  the  policy  of  the  Bankrupt  law,  and  of  the  Insol- 
vent law,  from  the  earliest  time,  until  they  were  altered  by  recent 
Legislative  enactments. 

In  early  times,  by  the  Bankrupt  law,  as  it  was  settled  by  the 
Statute  of  James  I.,  a  landjlde  sale  of  property  for  value  by  a  mas 
who  had  committed  an  act  of  bankruptcy,  although  the  Purchase 
had  no  notice  of  it,  might  be  avoided,  if  a  Commission  issnei 
within  five  years  after  the  transaction, — a  very  harsh  and  unreason- 
able law.  It  was  altered,  with  much  difiSculty,  by  the  Act  Sir 
Samttel  BomUly  brought  in  in  the  year  1806.  But  that  alteration 
extended  only  to  this — that  a  honafde  sale  to  an  innocent  Purchaser, 
that  i^  a  purchaser  who  had  no  notice  of  an  act  of  Bankruptcy 
having  been  committed  by  the  Trader,  who  was  the  vendor,  wooJd 
be  avoided  and  set  aside  if  a  Commission  of  Bankruptcy  issued 
against  the  Trader  within  two  months  after  the  date  of  the  transac- 
tion. The  avoidance  was  created  simply  by  the  relation  of  the 
subsequent  Commission  of  Bankruptcy  back  to  the  prior  act  of 
bankruptcy.  There  was  every  moral  reason  for  supporting  &w* 
fde  transactions ;  but,  according  to  the  then  notion  of  the  law,  it  was 
expedient,  and  for  the  public  interest,  that  transactions  by  Traders 
should  be  subject  to  be  overreached  and  avoided,  if  they  were 
found  to  have  occurred  vnthin  a  certain  period  before  bankruptcy; 
although  the  transaction,  so  far  as  the  Purchaser  or  Creditor  was 
concerned,  was,  on  his  part,  a  perfectly  innocent  proceeding. 

By  a  subsequent  alteration  of  the  law,  avoidance  was  not  to  take 
place,  unless  a  Commission  of  Bankruptcy  issued  within  twelve 
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months;  and,  finally,  the  law  was  altered  as  it  now  stands^  tiz.,  it       J.  a 
there  be  a  bona  fide  sale,  or  delivery  of  property,  for  yalue  to  a       1866 
Purchaser,  without  notice  of  an  act  of  Bankruptcy,  that  transaction      ^^^ 
is  Talid,  although  the  Vendor  or  the  Assignor  subsequently  become     (n^^^ 
Bankrupt,  and  a  prior  act  of  bankruptcy  is  proyed  to  have  been        — 
committed. 

The  same  policy  existed  also  with  reference  to  the  Insolyent 
Acts,  yiz.,  transactions,  however  innocent,  were  avoided,  if  they 
were  proved  to  have  taken  place  by  persons  in  insolvent  circum- 
stances within  a  certain  period  of  time— three  months  before  the 
judicial  declaration  of  insolvency* 

The  Jamaica  Ad  of  the  11th  Vietoria,  is  clearly  founded  upon 
the  same  policy, — ^that  is,  the  notion  of  the  public  interest  to  which 
vf  e  have  referred.  Similar  rules  may  be  found  in  the  Insolvent 
law  and  Bankrupt  law  of  almost  every  Country  in  Europe. 

In  a  case  to  which  we  were  referred  in  the  Court  of  Exchequer, 
Beehe  v.  SmUh  (1),  Mr.  Baron  Parke,  referring  to  a  proviso  in  one  of 
the  Insolvent  Acts  in  this  Country  then  in  force,  uses  these  words, — 
**  That  proviso  enacts  that  no  such  conveyance  shall  be  void  unless 
made  within  three  months  before  the  commencement  of  the  im« 
prisonment,  or  with  a  view  of  petitioning  the  Court  for  his  (that 
is,  the  Insolvent's)  discharge.  If  either  of  these  circumstances 
occurs,  the  voluntary  conveyance  by  an  Insolvent  is  rendered  null ; 
if  made  within  three  months  it  is  void ;  if  made  at  any  time,  with 
the  view  of  petitioning  the  Court,  it  is  void.'' 

We  are,  therefore,  of  opinion,  that  the  true  construction  of  this 
Jamaica  Act  is  in  conformity  with  the  established  principle 
upon  which  these  enactments,  whether  in  Bankruptcy  or  in  In- 
solvency, were  founded,  viz.,  the  principle  that  it  is  expedient  to 
avoid  transactions  if  made  within  a  certain  period  of  time  be- 
fore the  adjudication  of  Bankruptcy  or  Insolvency.  Transfers  of 
property,  made  by  a  party  in  insolvent  circumstances,  if  they 
occur  within  a  period  of  six  months  before  the  declaration  of  In- 
sglvency,  are  transactions  which  this  law,  proceeding  upon  that 
policy,  pronounces  to  be  fraudulent  and  void  as  against  the  0£Bcial 
Assignee.  We  cannot  adopt  the  argument  that  you  must,  uUrd 
that,  shew  something  amounting  to  a  fraudulent  preference.  We 
(1)  2  M.  &  W.  196. 
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J.  c.        consider  the  transaction  may  be  avoided  if  it  be  shewn  to  bive 
1866       oocnrred  within  six  months  previous  to  the  Insolvency. 
^^^  The  next  point  that  is  raised  for  the  support  of  aToidmg  the 

operation  of  this  construction  of  the  Act»  is  one  of  fact. 

This  appeal  cemes  to  us  from  an  Order  of  the  Supreme  Court, 
refusing  a  new  trial  A  new  trial  was  moved  for  on  seveiBl  groands, 
one  of  which  was  misdirection  by  the  learned  Judge ;  another  vss 
that  the  verdict  was*against  the  evidence. 

The  case  that  went  to  the  jury  may  be  thus  generally  stated:— 
Nunes,  the  present  Appellant^  had  certain  acceptances  of  the  In- 
solvent in  his  hands.  It  appears  that  those  acceptances  were  paid 
in  the  month  of  April,  within  the  six  months ;  but  then  it  iBCOHr 
tended,  on  the  part  of  the  Appellant^  that  the  money  with  whid 
those  acceptances  were  paid,  was  in  reality  the  proceeds  of  certain 
property  which  had  been  londfde  transferred  and  handed  overk 
Vaz^  the  Insolvent,  to  Nunes  in  the  month  of  March,  and,  there- 
fore, before  the  commencement  of  the  period  of  six  montha 

This  was  a  question  of  fact  peculiarly  fit  for  a  jury  to  deci4 
and  if  we'  are  asked  to  set  aside  the  verdict,  which  has  negatiw. 
the  existence  of  any  such  alleged  case,  on  the  ground  that  & 
verdict  was  contrary  to  the  evidence,  the  evidence  must  be  she^ 
to  be  clear,  certain,  and  unambiguous  on  the  particular  point 

It  was  a  transaction  which,  if  true,  admitted  of  being  eadj 
proved,  for  Nunes  was  himself  examined,  and  it  would  have  been 
only  necessary  for  Nunea  to  have  said  **  certain  things,  the  proper^ 
of  VcuSf  were  actually  delivered  over  or  assigned  to  me  by  Fflz  '^ 
the  month  of  March,  on  a  specific  agreement  that  they  should  in 
my  hands  stand  charged  with  the  payment  of  these  three  particnlBr 
acceptances ;  so  that  whenever  the  things  so  delivered  were  realtfw 
and  converted  into  money,  the  money  should  be  applicable,  in 
pursuance  of  that  agreement,  to  the  payment  of  those  acceptances. 
But  nothing  of  the  kind  is  to  be  found  in  the  evidence  of  Nmes. 

NuneSf  it  appears,  was  a  Trader  having  certain  relations  of  busi- 
ness with  VaZy  the  Insolvent.  In  the  month  of  March  he  became 
aware  of  the  embarrassed  state  of  the  affairs  of  Vox,  and  he  tben 
took  upon  himself  the  management  of  the  business  of  Vox,  '^ 
Clerk  of  Vaz  was  to  become  his  Clerk,  and  act  under  his  directions. 
He  brought  also  from  his  own  mercantile  establishment  another 
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Clerk,  a  man  of  the  name  of  Isaacs,  to  act  in  the  management  of       J.  0. 
the  affairs  of  Vaz.    All  the  transactions  fiom  that  time  were  in       1866 
reality  the  transactions  of  Nv/nes  nnder  the  general  authority  of      kunis 
Vdz,  and  not  the  specific  acts  of  Vaz  himself.  Caotr. 

But,  independent  of  this  general  consideration  (which  accounts        

for  the  loose  expressions  in  the  evidence  of  '^  means  having  been 
handed  over/'  an  observation  which  is  applicable  to  all  the  assets 
of  Vaz),  independent  of  that  general  remark,  when  we  come  to 
examine  the  evidence  it  is  impossible  to  collect  from  the  wit- 
nesses (who  might  have  plainly  and  simply  deposed  to  the  &ct  if 
it  existed),  anything  like  a  specific  statement,  of  the  required  clear 
and  definite  agreement,  that  the  property  so  delivered  over  to 
Nv/nes  should  thenceforth  be  held  by  Nwnes  in  the  nature  of  a 
Mortgage  to  secure  a  particular  debt.  But,  unless  it  was  a  per- 
fectly legal  transfer  and  assignment  by  the  Insolvent^  made 
anterior  to  the  six  months,  it  would  not  have  been  taken  out  of 
the  operation  of  the  Act.  If  the  transaction  was  not  in  law  com- 
plete, or  if  there  were  not  in  equity  a  binding  and  complete  agree- 
ment, which  would  draw  after  it,  as  a  mere  consequence,  the  Jegal 
ownership,  then  there  was  in  reality  no  change  of  property  from 
Vaz  to  Nuhes  in  the  thing  [alleged  to  have  been  handed  over, 
anterior  to  the  commencement  of  the  six  months. 

We  have  had  this  point  argued  with  great  care  and  accuracy ; 
but  after  that  argument,  their  Lordships  are  still  of  opinion,  that 
the  evidence  is  wholly  insufficient  to  prove  that  the  property  in 
the  things  alleged  to  have  been  transferred  and  handed  over 
anterior  to  April,  was  at  all  changed  by  any  binding  contract  or 
agreement  between  Vaz  and  Ntmes,  and  that,  therefore,  the  pro- 
perty must  be  regarded  as  still  remaining  part  of  the.  assets  of 
Vaz;  and,  consequently,  these  Bills  must  be  considered  as  paid  in 
April,  1862,  within  the  six  months,  out  of  the  money  of  Vaz. 

On  these  grounds,  therefore,  we  shall  humbly  advise  Her  Ma- 
jesty to  reject  this  appeal,  and  to^dismiss  it  with  costs.  . 

Solicitor  for  the  Appellant :  T.  Furrier. 
Solicitors  for  the  Bespondent:  Tuke  &  Valpt/.^ 


852  OASES  IN  THE  PBIVY  OOUNCOI*.  [LB. 


J.  c.»      ELIZABETH  WEYMOUTH  WILLIAMS     .     .     Appellast; 

'  ^^*     JOHN  GKEGORY  STEVENS Kkspokdest. 

ON  APPEAL  FROM  THE  ROYAL  COURT  OP  THE  ISLAND  OF 

JERSEY. 

Law  qf  Jerwy^^Procurewr  gMraU  et  tpSM^  dui%€$  of^  anauferaUe  to  CM 
que  inui  for  prqfU  made  as  Procureur — Damnosa  htreditoB  u  no  ezop- 
turn — Bankru^cy^ — Assignee, 

It  is  no  answer  to  the  rule,  that  persons  standing  in  the  sitostion  d 
Trostees  or  Agents  must  aooount  to  their  Cestui  que  trusts,  or  Fnna'pals,  is 
all  benefit  which  they  themselves  obtain  by  virtue  of  that  character,  tbt: 
in  the  course  of  acquiring  the  benefit  which  has  been  derived  by  the  Tmste 
or  Agent,  he  incurred  a  possibility  of  loss ;  it  is  sufficient,  if  the  transactioQ  fan 
resulted  in  gain  obtained  by  virtue  of  the  Trusteeship  or  agency,  to  gi>e  ik 
benefit  to  the  Cestui  que  trust. 

The  Law  of  Jersey^  which  in  case  of  Bankruptcy  entitles  the  Creditors  r 
Accession,  ranking  from  the  latest  Creditor,  to  take  the  whole  of  the  Biak- 
rupt's  estate,  with  its  liabilities,  and  become  in  fact  the  Assignee ;  wheasad 
on,  whether  it  be  a  profitable  proceeding,  or  a  damnosa  hereditoM,  does  vA 
alter  the  right  of  the  Cestui  que  trusty  or,  because  of  its  risk,  give  a  Tnzittf 
or  Agent  acting  under  it  a  legal  title  to  property  so  acquired. 

IHIS  was  an  appeal  from  a  judgment  of  a  full  number  of  the 

Boyal  Court  of  the  Island  of  Jersey,  affinning  a  judgment  of  tb 

inferior  number,  by  which  judgment  a  claim  for  £578  sterlisg) 

made  by  the  Appellant  against  the  Respondent^  her  Proewn^ 

genirak  ety^eeial,  as  being  profit  made  by  him  from  his  poation  ^ 

her  Procureur,  and  appropriated  to  his  private  use,  was  dismissed. 

The  circumstances  of  the  case  were  these : — 

By  a  contract^  dated  the  21st  of  September,  1844,  Edward  BotA 

the  late  husband  of  the  Appellant,  purchased  a  house  and  premiB^ 

in  the  Island  of  Jersey  from  one  Thomas  Qray.    Bond  died,  hariog 

bequeathed  the  house  to  the  Appellant,  his  widow,  whereupon  she 

became  entitled  to  the  benefit  of  the  contract. 

A  short  time  after  the  death  of  her  husband,  the  Appellant;  b/ 

*  Present :— Lobd  Westbubt,  Sm  James  William  Colyile,  and  Sm  EoWiBi) 
Vaugban  Williams, 
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poiT^er  of  Attomeyy  appointed  the  Bespondent,  Stevens,  hj  a  general  J.  0. 
and  special  procuration^  to  act  for  her  and  manage  her  property  1866 
and  affairs.  Willuus 

By  the  law  of  Jersetf  the  effect  of  a  Procttratton  ffetUrale  et     gTs^-g. 
mpidoi  is  threefold.    First,  it  depriyes  the  person  who  has  granted        — 
tlie  procuration  of  the  power  of  entering  into  any  contract  or 
transaction  with  respect  to  his  or  her  property,  real  or  personal, 
without  the  consent  of  the  Froewreur.    Secondly,  it  gives  the  Pro- 
^swrewr  an  unlimited  control  over  the  property,  real  or  personal,  of 
such  person.    And  thirdly,  it  cannot,  like  an  ordinary  procuration, 
be  recalled  at  will, but  can  only  be  revoked  hjBsiAde  of  the  C!ourt. 
On  the  2nd  of  July,  1854,  Qray  was  declared  a  Bankrupt,  and 
made  a  cession  of  his  real  and  personal  property,  which  was  placed 
''mdicretr 

The  Bespondent,  as  Procurev/t  of  the  Appellant,  inserted  in  the 
decret  in' her  name,  as  interested  in  the  real  estate  of  Bond,  the 
contract  between  Bond  and  Qray  of  the  21st  of  September,  1844. 

A  dierel  is  the  process  adopted  in  Jersey  for  disposing  of  the 
estate  of  a  Bankrupt  among  his  Creditors  when  he  is  possessed  of 
real  property.  When  a  dicret  is  ordered  all  persona  who  have 
claims  registered,  or  unregistered,  against  the  Bankrupt,  or  who 
have  had  transactions  with  him  as  to  real  property  during  the 
iifteen  years  which  have  immediately  preceded  his  Bankruptcy, 
are  required  to  deliver  within  a  certain  time  to  the  Qreffier  of  the 
Courts  the  statement  of  their  claims  against  the  Bankrupt,  and  the 
deeds,  or  contracts  relative  to  real  property,  which  they  have  passed 
with  him,  for  the  purpose  of  being  inserted  in  the  dierel. 

On  the  16th  of  September,  1859,  the  Bespondent,  on  behalf  of 
his  constituent,  in  right  of  the  contract  with  Bond  of  the  21st  of 
September,  1844,  made  himself  tenant  of  the  property  of  Qray  in 
the  dierel f  in  the  name  of  the  Appellant. 

When  the  Bespondent  so  declared  himself  tenant,  another  Cre- 
ditor in  the  dicret^  John  Qodfray,  whose  contract  stood  inserted 
therein  next  in  order  to  the  Appellant's,  applied  before  the  Qreffier 
for  the  Appellant  to  give  security  for  the  payment  of  the  arrears 
of  rentes  due  on  Qray*s  property,  the  expenses  of  the  dierel,  and 
the  other  consequences  incidental  to  the  ienevref  on  the  plea, 
that  the  Appellant  was  a  person  of  insufficient  means.     At  the 
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J.  0.       same  time  Oodfray  offered,  if  the  Appellant's  Frocurewr  would  am- 

1666        sent  to  give  up  the  ienev/re^  to  become  tenant  in  his  stead,  and  to 

WuIjIms    acknowledge  as  valid  the  contract  of  the  2l8t  of  September,  1841 

^j^^^         On  the  24th  of  September,  1859,  the  Bespondent  having  been 

summoned  before  the  Boyal  jOourt  for  the  confirmation  of  his 

tenancy  as  the  Appellant's  Frocwrewr  ;  Oodfray  renewed  his  appli- 
cation that  the  Appellant  should  give  security,  but  on  the  Be- 
spondent's  declaration  that  he  had  agreed  to  transfer  and  make 
over  the  teneure  to  one  8nell^  Oodfray  withdrew  his  application* 
Accordingly,  on  the  24th  of  September,  1859,  by  Act  of  Courts 
the  record  of  the  tenewre  of  the  Bespondent  was  confirmed,  and  the 
Bespondent,  as  Procurev/r  of  the  Appellant,  and  for  and  in  her 
name,  substituted  8neU^  in  the  place  of  the  Bespondent,  on  con- 
dition that  the  contract  of  the  21st  of  September,  1844,  should 
continue  in  force ;  and  the  whole  property  of  Oray  was  adjudged 
to  SneU  as  sole  tenant. 

On  the  day  before  the  Act  of  Court,  a  private  arrangement  iras 
entered  into  between  the  Bespondent  and  Snell^  in  writing,  dated 
the  23rd  of  September,  1859,  which  purported  to  be  made  by  the 
Bespondent  with  the  consent  and  approbation  of  the  Appellant 
and  her  Solicitor,  but,  as  it  appeared,  without  her  sanction  or 
knowledge;  by  which,  after  reciting  the  intended  substitution 
by  the  Bespondent,  as  Procwrewr  of  the  Appellant,  of  Sndl  as 
sole  tenant  of  Oray^  it  was  agreed  that  the  Bespondent  and 
SneU  should  share  equally  in  the  profit  and  loss  from  the  tenancy, 
and  they  bound  themselves  to  pass  a  contract  to  that  effect  within 
two  months,  under  penalty,  but  without  guarantee  on  the  part  of 
SneU.  A  proviso  was  added  to  this  agreement^  to  the  effect  that 
the  contract  of  the  Appellant's  husband,  of  1844,  with  Oray^  should 
remain  good,  or  that  some  arrangement  should  be  made  touching 
this  matter  between  the  parties  to  that  agreement  and  the  Appel- 
lant, so  that  her  interest  in  the  transaction  between  her  husband 
and  Oray  should  be  protected. 

This  agreement  thus  entered  into  was  not  registered  in  th& 
Island,  nor  was  any  contract  ever  passed,  as  contemplated  by  tbe 
above  arrangement. 

On  the  9th  of  November,  1859,  another  private  agreement  was 
made  between  the  Bespondent  and  SneU,  by  which  the  former 
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agreement  of  the  23rd  of  September,  1859^  was  cancelled,  and       J.  a 
another  agreement  substituted  in  its  place,  to  the  following  effect:       i866 
That  Snell  should  remain  sole  owner  of  the  property  of  the    wlTllTlw^ 
ieneure ;  and  instead  of  resigning  the  moiety  to  the  Bespondent,    ^    ** 

should  grant  (transporter)  a  sum  of  thirty-four  quarters  of  wheat        

rent  annually  (being,  at  15$.  and  a  fraction,  worth  £26  3a.  li.), 
and  chaise  the  same  on  the  real  property  {JUrUages)  of  SneU^  to 
and  in  favour  of  the  Bespondent  and  his  heirs.  That  such  grant 
should  be  in  the  form  of  hail  et  vSritS  (a  contract  of  sale),  but  the 
payment  of  the  money  consideration,  which  would  appear  on  the 
face  of  the  grant,  was  not  to  be  enforced  by  8nell  from  the  Be- 
spondent. That  the  sum  of  wheat-rents  was  to  represent  the  con- 
sideration for  which  the  Bespondent  gave  up  his  moiety  of  the 
ieneiire.  That  the  first  payment  of  the  wheat-rent  was  to  be 
made  at  Michaelmas,  1860,  and  afterwards  for  ever.  That  a  con- 
tract should  be  passed  by  SneU,  in  conformity  with  this  agreement. 
That  all  expenses  incurred  by  the  Bespondent  in  relation  to  the 
teneure,  should  be  repaid  to  him,  including  specificially  a  sum  of 
£150  paid  by  him  on  the  28th  of  October,  1859,  being  a  moiety 
of  some  arrears  of  rentes  due  under  the  dSoret.  The  penalty  for 
the  non-performance  of  this  agreement  was  £500.  This  agreement 
was  also  entered  into  without  the  knowledge  of  the  Appellant^  and 
was  never  registered  in  the  Island. 

On  the  19th  of  November,  1859,  a  contract  was  passed  in  Court 
before  the  Bailiff  and  Jv/rah,  between  SneH  of  the  one  part,  and 
the  Bespondent  of  the  other,  by  which  8ndl  purported  to  sell  to 
the  Bespondent  in  fee  thirty-four  quarters  of  annual  wheat-rents, 
charged  upon  certain  houses  therein  specified,  and  part  of  the  pro- 
perty of  6ray*s  dScret,  the  ostensible  price,  or  the  consideration  for 
the  sale,  which  was  therein  stated  to  be  paid,  being  £578  sterling. 

This  contract  of  sale  was  registered  in  the  public  registry  of  the 
Island,  and  on  the  same  19th  day  of  November,  1859,  an  indorse- 
ment was  made  on  the  agreement  of  the  23rd  of  September, 
1859,  cancelling  it.  Snell  repaid  the  £150  to  the  Bespondent,  in 
accordance  with  this  contract  On  the  same  19th  of  November, 
SneU  signed  a  document^  by  which,  after  reciting  that  the  Appel- 
lant had,  through  the  Bespondent,  her  Proctireur^  declared  her- 
self tenant  to  the  property  of  Oray,  and  also  reciting  the  Act  of 
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J.  C.  Courts  substituting  Sndl  as  tenant  in  consideration  of  such  substi- 
1866  tution,  SneU  bound  himself  to  pay  the  Appellant  £26  sterling  a 
WnuAw     year  for  her  life,  payable  quarterly. 

The  Appellant  received  two  quarterly  payments  of  this  annmty, 
up  to  the  24th  of  June^  1860,  and^  as  it  appeared^  reposing  un- 
limited confidence  in  the  Bespondent,  remained  for  some  time 
unacquainted  with  the  existence  of  the  above  agreements;  but 
having  discovered  the  advantage  he  had  taken  of  his  position  as 
her  Procureur^  she  became  desirous  of  resuming  the  management 
of  her  affairs,  and  pressed  the  Bespondent  to  renounce  the  Prth 
euraiion,  which  he  refused :  whereupon,  on  the  21st  of  July,  I860, 
she  instituted  a  suit  in  the  Boyal  Court  of  Jersey  to  annul  the 
procuration,  and  obtained,  notwithstanding  the  opposition  of  the 
Bespondent,  on  the  1st  of  September,  1830,  an  Act  of  the  Boyal 
Court  annulling  the  Procuration. 

Having  thus  obtained  the  power  of  administering  her  own  affidn^ 
she,  on  the  15th  of  November,  1860,  commenced  an  action  against 
the  Bespondent,  by  obtaining  from  the  Boyal  Court  a  special  writ, 
Ordre  de  Justice,  in  which  she  stated  aU  the  preceding  transactioDS 
with  which  she  had  become  acquainted,  and  alleged,  inter  alia,  that 
the  Bespondent,  as  her  Procureur^inSral,  had,  with  respect  to  the 
tenure  of  Gray,  taken  advantage  of  his  position  as  such  to  procure  for 

himself  and  to  her  prejudice,  advantages,  and  to  acquire  property  to 
the  amount  of  thirty-four  quarters  of  wheat-rent,  and  she  daimed 
from  the  Bespondent  the  sum  of  £578  sterling  as  the  value  of  the 
thirty-four  quarters  of  wheat-rent  so  sold,  as  aforesaid,  by  SneO  to 
the  Bespondent,  with  the  further  sum  of  £500  sterling  as  damages. 
The  Bespondent  pleaded  to  this  action :  he  denied  the  imputations 
charged  against  him,  and  asserted  that  since  he  had  been  named 
Proeureur  of  the  Appellant,  and  had  acted  gratuitously,  he  had 
bettered  her  position,  and  procured  for  her  an  unexpected  condition 
of  comparative  comfort ;  that  he  had  declared  himself  tenant  in  ber 
name,  in  order  to  try  to  preserve  for  her  use  the  house  which  her 
husband  had  bequeathed  to  her,  as  she  was  unable  even  to  pay  the 
rents  due ;  and  he  stated,  at  great  length,  all  the  dealings  and  agree- 
ments with  Oodfray  and  Sndl,  before  mentioned,  insisting  that  the 
Appellant,  from  the  insuflSciency  of  her  means,  woidd  have  been 
compelled  to  renounce  the  teneure,  and  that  she  had  sanctioned  his 
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acts  by  Bigning  the  receipts  for  the  rent  paid  to  her;  that  the  thirty-  J-  0. 
four  quarters  of  wheat-rent  were  not  received  by  him  in  his  character  1866 
of  'Proewrewr^  but  as  the  price  of  his  giving  up  his  moiety  of  the  Willzami 
teftMwn.  He  insisted  that  the  property  of  the  d^d  had  only  been 
vested  in  him  for  an  instant,  that  the  declaration  of  being  tenai^ 
does  not  import  property,  and  that  in  the  case  of  substitution  there 
is  but  a  fiction  of  property ;  that  the  Court  never  would  have  con- 
firmed the  ienefwre  of  the  Appellant^  who  was  notoriously  incapable 
of,  meeting  the  charges  of  the  dSerel;  and  that  the  Appellant^ 
having  no  property  in  the  deerei^  there  was  nothing  to  prevent  him, 
the  Bespondent,  becoming  a  purchaser  of  a  moiety  thereof,  espe- 
cially as  he  secured  for  his  constituent  a  considerable  benefit  from 
the  transaction;  and  he  maintained  that  the  agreement  of  the 
23rd  of  September,  1859,  being  a  valid  agreement,  that  of  t&e 
19th  of  November  was  a  mere  substitution  for  it>  and  that  if  he 
<;ould  acquire,  as  he  insisted  he  could  under  the  circumstances,  he 
had  full  power  to  selL 

On  the  16th  of  September,  1861,  the  infisrior  number  of  the 
Boyal  Court,  consisting  of  the  Bailiff  and  Jurats,  gave  the  follow- 
ing judgment : — **  Having  taken  into  consideration  all  the  &cts  of 
the  case,  amongst  others,  the  charges  of  the  dSord,  the  insuificiency 
of  the  means  of  the  Plaintiff,  and  the  benefits  which  she  has  reaped 
from  the  substitution  of  the  teneure,  the  Court  decide  that  the 
Plaintiff's  (the  Appellant's)  claim  was  not  well  founded,  and  dis- 
charged the  Defendant  (the  Bespondent)  from  the  action." 

On  the  25th  of  January,  1865,  the  full  Court,  on  appeal,  adopt- 
ing the  reasons  of  the  inferior  number  by  a  majority  of  six  to  one, 
by  their  judgment  dismissed  the  appeal,  with  costs. ' 

This  was  the  judgment  now  appealed  from. 

Sir  B.  Palmer,  Q.C.,  and  Mr.  W.  W.  Maekedon,  for  the  Appel- 
lant:— 

The  reasons  assigned  by  the  Courts  below  for  their  judgment  are 
wholly  insu£Scient ;  none  of  them  could  justify  a  Procureur  mA-lHiig 
profit  out  of  his  oflSce,  under  any  circumstances.  A  Proeureur,  by 
the  law  of  Jersey,  cannot  derive  any  personal  profit  or  advantage  by 
virtue  of  his  ojfice :  Bep.  of  Comms.  on  the  Laws  of  Jersey,  1861, 
p.  xzzii. ;  and  neither  can  a  party  under  a  Mandat:  Oodfray  v. 
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J.  0.  Oodfray  (1).  Any  profit  made  belongs  to  his  oonstituent.  EveD 
1866  if  it  were  otherwise,  the  circumstances  disclosed  by  the  pleadings 
Williams  ixi  this  suit  afiford  no  justification  whatever  for  the  conduct  of  the 
g,,^^  Bespondent.  He  obtained  the  tiiirty-four  quarters  of  wheat-rent 
—  for  his  own  benefit^  without  taking  upon  himself  any  of  the  charges 
appertaining  to  the  wheat-rent^  which  is  an  incorporeal  heredita- 
ment, and  without  supplying  the  deficiency  of  the  Appellants 
means,  which  he  claims  as  a  ground  for  the  legality  of  his  pro- 
ceeding&  Nor  did  he  take  any  precaution  to  secure  the  Appellant 
the  limited  advantages  she  has  derived ;  for  these  she  is  indebted 
to  8nell,  and  not  to  the  Bespondent,  her  Procwrewr  giniraU  d 
9pMaL  Such  a  power  gives  him  unlimited  control,  and,  unlike 
an  ordinary  procuration,  cannot  be  recalled  at  will,  and  only  by 
an  Ade  of  Court.  No  principle  is  better  known,  both  in  CSonrts 
of  equity  and  law,  than  that  persons  in  a  fiduciary  capacity  can 
derive  no  profit  by  reason  of  such  relation.  Trustees  must  ac- 
count for  any  profits  received  by  reason  of  their  trusteeship  to  the 
party  beneficially  interested.  In  our  Courts  a  Cestui  que  inuit 
Solicitor  cannot  bind  ihBGettui  que  trud  by  contract  with  the  Trus- 
tee without  special  authority  to  do  so :  Ihwnes  v.  OrazArook  (2).  A 
purchase  made  by  an  Assignee  of  a  Bankrupt  was  set  aside,  thongli 
purchased  at  the  market  value :  Ex  parte  Bidgway  (3).  The  same 
equity  applies  in  all  transactions  affecting  the  interests  of  a  party 
whose  interests  are  in  the  keeping  of  an  Agent  or  Trustee :  Story  on 
Agency,  §§  207, 208,  pp.  168,  169 ;  SmiiKs  Mercantile  Law,  p.  49; 
Paley  on  Agency  [Ed.  by  ifoyd].  Part  L,  ch.  1,  S§  3,  4 ;  ChOty  on 
Comm.  and  Manuf.,  vol.  iii.  ch.  3,  pp.  216 — 219,  and  221. 

Mr.  J.  Pewrwn^  Q.C.,  and  M.  ly Attain,  of  the  Jer9ey  Bar,  for 
the  Bespondent : — 

The  judgment  of  the  Courts  in  Jerdey  was  right,  and  ought 
to  be  upheld.  It  was  consistent  with  the  evidence  in  the  case. 
We  do  not  dispute  the  law  as  stated  by  the  other  side,  but  we 
contend  that  the  Bespondent  did  not,  while  acting  as  the  FfOr 
cwreur  of  the  Appellant,  obtain  any  benefit  or  advantage  to  him* 
self  out  of  the  property  belonging  to  her.    She  was  unable  to  gi^^ 

(1)  3  Moore'B  P.  G.  Gases  (N.S.)  316.  r  (2)  3  Men  209. 

(3)  11  Jur.  (N.S.)  97,  C, 
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the  security  required  by  Oodfray,  and  must;  on  failing  to  provide       *^-  ^• 
it,  have  allowed  Oodfray  to  become  tenant  under  the  Bankruptcy       J^S 
of  Orayy  on  terms  less  favourable  to  her  than  those  which  she    Willia¥s 
obtained  by  the  subrogation  of  8ndl.    By  prevailing  on  Snett  to  be     ^nms. 
subrogated  as  tenant  of  the  Bankrupt's  estate,  and  to  give  the 
Appellant  an  annuity  of  £25,  afterwards  increased  to  £26,  the 
Bespondent  secured  an  advantage  for  the  Appellant,  to  which  she 
was  not  entitled,  and  which  she  could  not  have  obtained  but  for 
the  Bespondent's  exercision  in  her  behalf.    8ndl  refused  to  be  sub- 
rogated as  tenant  of  the  Bankrupt's  estate,  unless  the  Bespondent 
would  undertake  one-half  of  the  responsibilities  which  he  incurred 
by  such  subnotion,  and  the  Bespondent  having  undertaken  these 
liabilities,  was  fairly  and  justly  entitled  to  any  advantage  which 
vrovld  ultimately  accrue  to  him  from  undertaking  them.   No  profit 
was  made  virtute  offieii.    An  Agent  may  share  in  the  profit  of  his 
Principal  if  he  thereby  gets  for  his  Principal  better  interest  If  any 
loss  had  accrued  to  the  Bespondent  by  reason  of  the  subrogation  of 
SneU  upon  the  terms  of  the  agreement  of  the  23rd  of  September, 
1859,  the  Bespondent  would  have  had  to  bear  such  loss,  and  could 
not  have  claimed  to  be  indemnified  by  the  Appellant. 

Lord  Westbuby: — 

In  this  case  their  Lordships  are  clearly  of  opinion  that  it  would 
be  subversive  of  the  established  doctrine  of  Courts  of  equity  if  the 
decree  of  the  Court  in  Jersey  were  affirmed.  Nothing  can  be 
better  settled,  or  more  in  conformity  with  the  dictates  of  justice, 
than  the  rule  that  persons  standing  in  the  situation  of  trustees  or 
agents  must  account  to  their  principals,  or  Cestui  que  irtuls,  for  all 
the  benefits  which  they  themselves  obtain  by  virtue  of  that 
character  or  relation. 

And  it  is  no  answer  to  say  that,  in  the  course  of  acquiring 
the  benefit  which  has  been  derived  by  the  Trustee  or  Agent,  he 
incurred  a  possibility  of  loss.  That  may  well  be;  but  if  the 
transaction  has  resulted  in  gain,  and  is  one  in  which  the  Trustee 
or  Agent  was  in  reality  enabled  to  accomplish  what  he  has  done  by 
virtue  of  his  trusteeship  or  his  agency,  the  consequence  results 
that  the  whole  benefit  of  the  transaction  belongs  to  the  person 
whom  he  must  be  considered  to  have  represented  throughout 
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J.  0.  In  this  case  Stevens^  the  Bespondent,  was  the  general  Attorney 

1866        of  the  Appellant    There  was  a  proceeding  in  Bankraptcy  against 

WiLLiAvs    ^  person  named  Oray,  of  whom  the  hnsband  and  testator  of  the 

fyjj^^     Appellant  had  purchased  a  house.  •  By  the  law  of  Bankruptcy  in 

Jersey  the  Creditors,  or  parties  interested,  stand  in  a  certain  order 

in  a  schedule  which  is  made  out,  and  that  law  entitles  them  sac- 
oessively,  beginning  from  the  most  recent  claimant  at  the  bottom 
of  the  list,  to  take  the  whole  of  the  estate  of  the  Bankrupt,  with 
all  its  liabilities,  becoming  in  point  of  fact  the  Assignee. 

Now,  that  may  or  may  not  be  a  profitable  proceeding.  It  may 
in  many  cases  be  damnoaa  hereditas  ;  in  other  cases  it  may  happen 
that  the  estate  of  the  Bankrupt  yields  a  considerable  surplus  be- 
yond the  amount  of  the  liabilities.  Here  the  Appellant  was 
legally  in  the  list  of  Qray^s  Creditors ;  and  when  it  came  to  her 
turn  Stevens,  as  her  Attorney,  claimed  to  be  tenant  or  Assignee 
of  the  whole  of  the  estate.  An  objection  was  taken  by  another 
Creditor,  on  the  ground  of  insolvency  or  insufficiency  of  means  on 
the  part  of  the  Appellant,  and  that  objection  or  demand  for 
security  was  met  by  her  Attorney  in  this  way.  Availing  hinwelf 
of  the  law  of  Jersey,  he  subrogated  another  person  as  tenant  in  her 
place.  Accordingly,  the  tenancy  of  the  estate  was  made  out  in  the 
name  of  that  other  person,  one  Sndl. 

It  is  quite  plain  what  was  the  real  nature  of  the  transaction, 
8neU  had  entered  into  an  engagement  that  he  would  become  the 
surrogate  of  Stevens,  and  stand  in  the  shoes  of  that  person  in 
respect  of  the  whole  of  Oray*s  estate,  on  the  terms  that  the  estate 
should  be  divided  into  moieties ;  one  moiety  to  belong  to  himself, 
the  other  moiety  to  belong  to  Stevens  the  Proeureur.  All  this  is 
expressed  in  an  agreement  of  the  23rd  of  September. 

A  provision  was  added  to  that  agreement  to  the  effect  that  the 
house  which  the  Appellant's  husband  had  purchased  of  ^y 
should  be  secured  to  her. 

The  agreement  was  worded  in  such  a  manner  as  to  make  it 
appear  that  this  benefit  to  the  Appellant  was  the  whole  of  the 
consideration  for  the  subrogation  of  the  tenancy  made  by  ^ev^ 
to  SneO.  Any  one,  on  reading  that  agreement,  would  infer  that  the 
only  benefit  which  was  to  be  obtained,  or  could  be  obtained,  as  the 
consideration  for  the  transfer  of  the  Bankrupt's  estate  to  SneU,  was 
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the  house  seemed  to  the  Appellant.  This  agreement  was  produced       *^*  ^ 
to  the  Appellant  hj  Mr.  Stevens,  her  Procureur.    At  that  time,  the        ^^^ 
relation  of  principal  and  agent  subsisted  between  the  Appellant     Wiluams 
and  Mr.  Stevens.    The  tmthy  however,  was,  that  this  subrogation     gnwa. 
or  transfer  was  worth  a  great  deal  morOy  because  the  moiety,  which        ""* 
was  so  obtained  by  Stevens,  he  being  then  the  agent  of  the  Appel- 
lant, was  a  moiety  which  was  immediately  sold  by  Stevens  back 
again  to  £^62^  in'  consideration  of  a  sum  of  £578.  The  whole  thing 
was  plainly  one  transaction ;  the  whole  of  the  instruments  were  in 
reality  for  one  object 

There  was  an  agreement  or  contract  of  sale  between  SnM  and 
Stevens,  which  is  to  be  found  in  the  Becord ;  and  by  that  it  was 
agreed  that  Stevens  should  resign  to  Sndl  the  moiety  of  the  teneure 
of  Qray,  as  it  is  called, — that  is,  the  moiety  of  the  Bankrupt's 
estate  which  he  was  to  receive ;  so  that  Sndl  should  become  the 
sole  owner  thereof,  in  consideration  of  an  annuity  which  was  to  be 
granted  to  Stevens, — **  a  sum  of  thirty-four  quarters  of  wheat-rent 
annually,** — which  may  bo  taken  to  represent  the  sum  at  which 
the  moiety  would  be  estimated  in  Jersey. 

This  was  followed  by  another  instrument  of  the  19th  of  Noyem- 
ber,  1859,  which  was  in  conformity  with  the  agreement  I  have  just 
referred  to  between  Sndl  and  Stevens,  by  which  Sndl  purported  to 
grant  to  Stevens  an  annuity  charged  upon  a  part  of  Oray's  estate,  the 
consideration  for  which  was  stated  to  be  paid,  being  £578  sterling. 

As  we  have  already  stated,  the  whole  of  this  was  plainly  one  and 
the  same  transaction  between  these  parties.  It  is  plain  that  at  the 
time  when  the  Bankrupt's  estate  was  transferred  to  Sndl  there 
must  have  existed  an  agreement  that  he  was  to  give  a  moiety  of 
it  to  Stevens,  and  then,  as  soon  as  that  agreement  was  made, 
an  instrument  was  prepared  by  which  the  Appellant  was  made 
to  believe  (for  that  is  the  plain  meaning  of  the  document)  that 
the  whole  ^nsideration  for  this  subrogation  was  nothing  more 
than  she  then  received ;  while  her  Attorney,  or  rather  her  Agent, 
was  at  that  very  moment  putting  into  his  pocket  a  sum  of  £578, 
which  he  had  received  from  the  person  to  whom  he  had  subro- 
gated the  tenancy  of  the  estate,  which  tenancy  was,  in  fact^  the 
property  of  the  Appellant.  It  is  the  Appellant's  right  which  has 
been  acted  upon  throughout.    It  was  in  respect  of  the  Appellant's 
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J.  C.       right  that  the  Bespondenty  being  then  her  Agent,  obtained  a  moiety 
1866       of  the  tenancy  of  the  estate,  and  he  still  retained  that  character 
WnjjAMs    when  he  sold  that  moiety  for  this  sum  of  money  to  Mr.  SndL 
g^^j^a^     There  is  no  liability  in  Stevens  against  which  the  Appellant  is 
,: —       bound  to  provide.    8neU  has  taken  the  whole  estate  or  tenancy 
with  all  its  liabilities.    He  has,  in  &ct,  paid  Stevens  the  sum  of 
£578  for  one  moiety,  which  must  be  taken  as  its  dear  value,  not- 
withstanding any  liability.    This  sum  was  in  law  received  by  the 
Bespondent  on  account  of  the  Appellant,  and,  as  the  Appellant 
does  not  claim  the  annuity  that  was  bought  with  it,  she  must  baie 
this  sum,  with  interest,  paid  to  her  by  the  Respondent. 

We  shall,  therefore,  advise  Her  Majesty  to  order  that  the  judg- 
ment of  the  Court  below  be  reversed,  and  that  the  sum  of  £578, 
with  interest  at  5  per  cent,  from  the  19th  of  November,  1859,  be 
paid  to  the  Appellant  by  the  Bespondent,  together  with  her  coets 
in  the  Court  below  and  of  this  appeal. 

Solicitors  for  the  Appellant :  Jones,  Blaxland,  dt  Jones. 
Solicitor  for  the  Respondent :  (horge  T.  Woodrooffe. 


J.  €•      THE  REV.  ANDREW  MURRAY  and  others   .  Appellakts; 


1866 


AND 


2^(w.iM2.is.rpgjj  REV.  THOMAS  FRANCOIS  BURGESS    .  Respondent. 

ON  APPEAL  PROM  THE  SUPREME  COURT  OF  TE[E  CAPE  OF  GOOD 

HOPE. 

Cape  of  Good  Hope — Butch  Bef armed  Church — Constitution  of,  under  Ordx- 
nances  of  1843  and  1847 — Proceedings  against  Minister  on  charges  <f  fd^ 
doctrines — Synod — Presbytery. 

The  Dutch  Reformed  Church  in  the  Colony  of  the  Cape  of  Good  Hope  is  a 
voluntary  society,  constitute  and  subsisting  by  mutual  agreement  I'he 
regulation  of  its  Ecclesiastical  affairs  depends  upon  contract ;  and  tiie  aotbo- 
rity  of  its  governing  Bodies  is  derived  wholly  from  the  admission  and  agree- 
ment of  the  members,  Ecclesiastical  and  lay,  which  constitute  the  Charcb  or 
Society.    This  contract  or  agreement  is  embodied  in  certain  laws  and  reg^^' 


•  Pre«en^-— Lord  Wbstbuby,  Sib  James  William  Colvilb,  and  Sib  Edward 
Vaughan  Williams, 
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tioM,  which  were  settled  by  Ordinance,  No,  7,  in  1843 ;  and  subsequently        J.  0. 
altered,  in  1847,   by  virtue  of  authority  contained  in  the  Ordinance  of        2866. 
1843.    By  Article  187,  of  the  Ordinance  of  1843,  the  Synod  or  General         ^--^' 
Assembly  was  organized,  and  made  the  sole  and  exclusive  Tribunal  for      Mcrbat 
the  trial  of  charges  of  false  doctrine  against  Ministers.     By  one  of  the      Buboesb, 
alterations  made  in  1847,  the  jurisdiction  and  authority  thus  given  to  the         — ^- 
Synod  as  a  Court  of  first  instance  was  transferred  to  the  Presbytery,  with  an 
appeal  to  the  Synod ;  with  liberty,  where  a  case  which  concerns  the  welfare 
of  the  Church  in  general  had  been  decided  in  the  Superior  Court,  and,  being 
capable  of  appeal,  no  appeal  had  been  brought,  for  the  Synod  to  take  cog- 
nizance of  it;  thot^h  incapable  of  exercising  or  enforcing  an  original  or 
primary  jurisdiction.    So  Held  by  the  Judicial  Committee,  on  the  constnic- 
tion  of  the  Ordinances  of  1843  and  1847,  and  the  Laws  and  Regulations  for 
the  direction  of  the  Butch  Reformed  Church  appended  thereto,  upon  an 
appeal  from  a  sentence  of  the  Supreme  Court  of  the  Cape  of  Good  Hope,  in 
a  case  where  a  suit  had  been  brought  in  that  Court  gainst  the  Members 
composing  a  Synodical  Commission,  to  reverse  and  annul  a  sentence  of  sus- 
pension of  a  Minister  of  that  Church  pronounced  by  the  Synod  : — 

Semtie,  that  since  the  alteration  made  by  the  Ordinance  of  1847,  the  Synod 
has  no  discretionary  power  of  assuming  primary  jurisdiction  in  a  charge  of 
&lse  doctrine  against  a  Minister ;  such  charge  must  be  ijiade  and  determined 
in  the  first  instance  by  the  Presbytery. 

LBlE  Dutch  Reformed  Church  in  South  Africa  ia  governed  fun- 
damentally, by  the  Ordinance,  No,  7,  1843,  of  the  Governor  and 
Legislative  Council  of  the  Cape  of  Good  Hope^  which  repealed  the 
Church  Regulations  of  the  25th  of  July,  1804,  emanating  from  the 
Commissioner-General  of  the  then  Batavian  Government :  and  in 
detail,  by  certain  laws  and  regulations  originally  contained  in  the 
schedule  to  that  Ordinance,  and  since,  from  time  to  time,  amended 
under  a  power  of  legislation  given  by  the  same  Ordinance  to  the 
General  Assembly  of  the  Church,  and  limited  only  by  the  principles 
laid  down  in  the  Ordinance  itself. 

The  Respondent  was  Minister  of  the  congregation'of  that  Church 
at  a  place  in  the  Colony  called  Hanover. 

There  are  three  grades  of  Courts  in  that  Church ;  Consistories, 
Presbyteries,  and  the  General  Assembly,  also  called  the  Synod,  or, 
in  years  when  the  Synpd  does  not  meet>  the  Synodical  Commission. 
Charges  against  the  doctrine  of  Ministers  were  brought  immediately 
before  the  Synod,  or  Synodical  Commission,  till  the  year  1847,  when, 
by  an  amendment  of  the  regulations,  they  were  transferred  to  the 
Presbyteries  in  the  first  instance. 

A  Synod  of  that  Church  met  at  Cape  Town  on  the  14th  of 
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J.  0.  October,  1862,  and  previous  to  such  meeting  Jotibertj  an  Elder  <«f 
1866  the  congregation  of  Coleaberg,  sent  to  the  Seriba  of  the  SyntJ  & 
Murray  written  statement,  to  the  effect  that  he,  Joubertj  had  heard  that  the 
Eespondent  was  infected  with  rationalism,  and  had  held  a  cert^iia 
conversation  reported  in  such  statement.  At  the  first  meeting  of 
the  Synod,  Jovhert,  being  a  member  thereof,  called  its  attention  to 
the  aforesaid  statement ;  and  the  Synod,  on  the  16th  of  Octokr, 
1862,  referred  the  same  to  a  Committee,  nominated  for  the  ccu- 
sideration  of  supplementary  agenda,  and  commonly  called  tlin 
Judicial  Committee. 

The  Judicial  Committee,  by  means  of  the  statement  so  maik 
formulated  a  charge  against  the  Bespondent  of  having  denitii 
various  dogmas;  and  finding  that  the  Eespondent  denied  tk 
charge,  and  that  Jouhert  had  not  provided  himself  with  any  proox 
having  been  told  by  the  Seriba  of  the  Synod  that  before  he  cou/l 
apply  to  it  he  must  first  comply  with  Art  155  of  the  Laws  ai: 
Begulations  for  the  Dutch  Eeformed  Church  in  SotUh  A/rinx 
made  pursuant  to  the  above  Ordinance,  No.  7,  of  1843  (wliiA 
regulate  the  procedure  before  the  Presbyteries  in  the  first  in- 
stance), the  Committee  reported  to  the  Synod  accordingly,  i^ 
scribing  Joubert  and  the  Bespondent  in  its  Report  as  Plaintiff  ani 
Defendant 

On  hearing  such  Eeport  the  Synod,  on  the  llth  of  Noveml'er. 
1862,  resolved  that  it  could  appoint  a  Special  Commission  of  its 
own  members  to  inquire  on  the  spot  into  the  charge,  and  report 
to  the  next  Synodical  Commission. 

The  Synod,  however,  after  a  long  adjournment,  owing  to  its  con- 
stitution being  questioned,  and  afterwards  adjudged  to  be  ilk?^ 
met  again  on  the  15th  of  October,  1863;  and  on  the  29th  of  that 
month,  the  Bespondent,  being  a  member  thereof,  moved  that  t)}^ 
resolution  for  the  appointment  of  a  Special  Commission  migbt  be 
annulled,  to  the  end  that  he  might  meet  at  once  in  Synod  tiie 
reflections  cast  upon  him  by  Jouhert ;  but  a  counter-motion,  to  the 
effect  that  the  resolution  be  adhered  to,  was  proposed  and  carrie^i^ 
and  against  such  counter-motion  the  Bespondent  entered  his  protest   | 

The  Synod  then,  pursuant  to  the  before  mentioned  resolution, 
appointed  a  Special  Commission,  which  met  at  Hanover^  ^'^ 
February,  1864,  and  examined  several  witnesses,  not  only  as  to  the 
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alleged  conversation,  the  rumonrs  about  which  were  reported  to        J.  C 
the  Synod  by  Jouhert,  but  also  as  to  another  conversation,  not        1866 
before  mentioned  or  charged  against  the  Kespondent,  but  alleged     Murray 
to  have  taken  place  on  the  25th  of  December,  1861.     The  Eespon-     Bu^ggg. 

dent,  at  such  examination,  appeared  before  the  Commission  under        

protest. 

The  Special  Commission  made  its  report  to  the  Synodical  Com- 
mission, to  which  Jovhert  and  the  Eespondent  also  submitted 
certain  written  pleadings,  that  of  the  Bespondent  containing  a 
renewal  of  his  protest. 

The  Synodical  Commission  met  on  the  19th  of  April,  1864,  and 
on  that  and  several  other  days  considered  the  Beport  of  the  Special 
commission  and  the  pleadings;  and  on  the  25th  of  April,  1864,  it 
resolved  to  demand  of  the  Bespondent  a  clear  and  detailed  state- 
ment of  the  import  and  sequence  of  both  the  alleged  conversations, 
and  what  it  was  that  occasioned  the  misunderstanding  (if  any)  of 
his  words,  and  further,  what  he  believed  with  reference  to  the 
several  dogmas  he  was  accused  of  denying. 

The  Bespondent  declined  to  comply  with  such  demand,  and  on 
the  16th  of  July,  1864,  the  Synodical  Commission  found  him  guilty 
of  denying  two  of  the  dogmas  which  he  was  accused  of  denying, 
for  which  offence  the  Commission  suspended  the  Bespondent  from 
his  Ministry,  and  threatened  to  give  further  judgment  in  the  case, 
if  he  should  not  acknowledge  his  guilt  and  retract  on  or  before 
the  1st  of  March,  1865. 

The  sentence  of  the  Synodical  Commission  was  communicated 
by  it  to  the  Consistory  and  members  of  the  Bespondent  s  congre- 
gation, and  by  means  thereof  his  right  to  occupy  the  pulpit  of  the 
congregation  was  put  in  jeopardy,  and  he  was  excluded  by  the 
Presbytery  of  Graaf-Beinety  of  which  he  was  a  member,  from  its 
meetings. 

In  consequence,  the  Bespondent  commenced  a  suit  by  a  sum- 
mons issued  out  of  the  Supreme  Court  of  the  Cape  of  Good  Hope, 
against  the  Appellant,  the  Bev.  Andrew  Mv/rrayy  in  his  capacity 
of  Moderator  of  the  General  Assembly  or  Synod  of  the  Dutch 
Beformed  Church  of  the  Colony ;  and  by  his  declaration,  the  Be- 
spondent claimed  that  the  sentence  of  the  Synodical  Commission 
might  be  reversed,  annulled,  i^nd  declared  void.    The  Appellant 
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J.  0.        Bubmittedy  by  way  of  plea  or  exception,  that  the  suit  ought  to 
1866        haye  been  brought  against  the  Synod  and  the  members  theieoL 
MtJBBAT         The  Supreme  Court,  on  the  6th  of  December,  1864^  oyermled  the 
BuMsss.     exception,  but  held  that  the  Synodical  CJommission  ought  to  be 

Defendants,  and  gave  the  Eespondent  leave  to  amend  his  summons 

and  declaration,  and  decreed  the  same  to  be  served,  when  amended, 
severally  and  individually  on  the  members  who  constituted  the 
Synodical  Commission  of  the  16th  of  July,  1864. 

The  Bespondent  amended  his  summons  and  declaration,  and 
after  some  further  litigation  as  to  the  necessary  parties,  which 
resulted  in  the  then  constitution  of  the  suit  being  sustained  by  a 
judgment  not  now  appealed  from,  the  Appellants,  on  the  17th  of 
May,  1865,  excepted  to  the  jurisdiction  of  the  Supreme  Court,  on 
the  grounds,  first,  of  an  inherent  spiritual  authority  alleged  by  the 
Appellants  to  reside  in  the  Dutch  Beformed  Church,  and  to  be 
beyond  the  cognizance  of  the  Supreme  Court ;  and  secondly,  of 
the  9th  section  of  the  Ordinance,  No.  7  of  1843,  which  protects  the 
Church  judicatories  in  pronouncing  spiritual-  censures  for  scandals 
and  offences. 

The  Supreme  Court,  consisting  of  the  Chief  Justice  BeU,  and 
Justices  Cloete  and  Watermeyer^  on  the  27th  of  May,  1865,  disallowed 
this  plea ;  and  on  the  30th  of  May,  1865,  that  Court  having  ordered 
to  be  struck  out,  as^  not  forming  part  of  the  record  in  the  cause,  a 
certain  document  annexed  to  the  Appellants'  plea,  as  being  argu- 
mentative, irrelevant,  and  in  breach  of  the  19th  general  rule  of  the 
Court,  directed  that  the  third  ground,  on  which  the  Bespondent 
prayed  the  judgment  of  the  Court,  namely,  that  according  to  the 
laws  and  regulations  of  the  Dutch  Beformed  Church,  as  altered 
and  amended  in  the  year  1847,  the  Presbytery  of  Oraaf-Beind 
was  the  only  Court  competent  to  try  the  Bespondent  in  the  first 
instance,  for  or  upon  any  charge  against  his  doctrine,  should  be 
taken  first  in  order,  and  on  hearing  the  parties  respectively  on  that 
ground  alone,  gave  judgment  for  the  Bespondent  in  terms  of  the 
declaration,  that  the  judgment^  or  sentence,  of  the  Synodical  Com- 
mission of  the  16th  of  July,  1864,  was  null,  void,  and  further 
adjudged  that  the  Appellants  pay  costs  of  the  suit 

The  present  appeal  was  brought  from  the  judgments  of  the  27th 
of  May,  and  the  30th  of  May,  1865. 
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Sir  B.  PabneTy  Q.C.,  Mr.  K  0.  Campbell,  of  the  Scotch  Bar,  and       J.a 
Mr.  Wickens,  for  the  Appellants : —  1866. 

The  principal  appeal  in  this  caae  is  from  the  judgment  of  the  Mubbat 
Supreme  Court  of  the  CStipe  of  Oood  Eope,  overruling  an  exception  BuBonk 
taken  to  the  jurisdiction  of  that  Court,  to  the  effect  that  the  spi- 
ritual  authority  of  the  Dutch  Beformed  Church  oyer  its  members 
was  beyond  the  control,  cognizance,  or  supervision  of  the  Supreme 
Court.  The  Ordinance,  No.  7  of  1843,  declares  the  Dutch  Beformed 
Church  to  be  a  Church  exercising  its  discipline  and  government  by 
Consistories,  Presbyteries,  and  a  General  Assembly  or  Synod,  and 
professing  the  doctrines  contained  in  the  Confession  of  the  Synod 
of  Dortandin.  the  Heiddberff  Caieehism,  and  recognizes  the  General 
Assembly,  or  Synod,  composed  of  all  acting  Ministers  and  Elders 
nominated  by  the  Consistories,  as  the  natural  and  proper  Ecclesiaa- 
tical  authority  by  which  rules  and  regulations  for  the  government 
of  the  Church  in  its  spiritual  affairs  may  rightfully  be  made.  To 
this  Ordinance  are  appended  certain  laws  and  regulations  made  by 
the  General  Assembly,  or  Synod ;  but  the  Ordinance  reserves  to  the 
General  Assembly  the  power,  from  time  to  time,  of  altering  those 
regulations,  and  making  new  ones,  subject,  however,  to  the  condi- 
tion, that  no  rule  or  regulation  shall  be  of  force  if  inconsiBtent 
with  or  repugnant  to  the  Ordinance.  By  the  9th  section  of  the 
Ordinance  in  question,  after  enacting  that  persons  giving  testi- 
mony before  any  duly  constituted  judicatory  of  the  Church,  shall 
not  be  subjected  to  actions  in  the  Civil  Courts,  it  is  further 
enacted  that : — "  Nor  shall  any  action,  suit,  or  proceeding  at  law 
be  instituted  for  the  purpose  of  preventing  any  judicatory  from 
pronouncing  in  the  case  of  any  scandal  or  offence  which  shall  be 
brought  before  it,  and  proved  to  its  satisfaction,  such  spiritual  cen- 
sures as  may  in  that  behalf  be  appointed  by  the  said  Church,  or 
for  the  purpose  of  claiming  any  damages  or  relief  in  regard  to  such 
censures,  if  the  same  shall  have  been  pronounced."  The  power  of 
altering  the  Begulations  of  1843  has,  from  time  to  time,  been  exer- 
cised by  the  Synod  of  the  Dutch  Beformed  Church,  but  no  altera- 
tion has  been  made  in  this  9th  dausa  Now,  it  was  against  a 
sentence  or  judgment  pronounced  by  a  Court  so  protected  that  the 
suit  in  the  Supreme  Court  was  brought  We  contend  here,  as  was 
contended  below,  that  according  to  the  true  construction  of  the 


368  CASES  IN  THE  PRIVT  COUNCIL,  IX.  B. 

J.O.       Ordinance  of  1843  and  the  amended  regulations  made  under  it  in 

1866       1847,  the  Synod  of  the  Dutch  Reformed  Church  of  South  Africa 

MvBSAY     had  jurisdiction  to  pronounce  the  sentence  of  the  16th  of  July,  1864, 

g^^gg      in  the  first  instance,  and  without  any  previous  hearing,  before  the 

Presbytery  of  Chraaf-Beinet,  or  any  other  inferior  Court.     Again,  the 

sentence  complained  of  by  the  Appellant,  being  a  spiritual  sentence 
passed  for  a  spiritual  offence,  against  a  member  of  the  Dutch 
Beformed  Church  of  SoiUh  Africa,  by  the  highest  spiritual  Court 
of  that  Church,  is  not  liable  to  be  altered,  set  aside,  or  impugned 
by  a  Civil  Court,  which  the  Supreme  Court  of  the  Cape  of  Good 
Eope  is  exclusively :  McMillan  v.  The  Free  Chvrch  of  Scotland  (1), 
familiarly  known  as  The  Cardross  Case  ;  Forbes  v.  Eden  (2) ;  Long 
V.  The  Bishop  of  Cape  Town  (3) ;  Warreris  Case,  in  Qrindvooodt 
Compendium,  and  Smith's  Hist,  of  Wesleyan  Methodists. 

We  submit,  also,  that  even  if  the  objection  to  the  Synod's  jare- 
diction  had  any  foundation,  such  objection  was  waived  by  the  Be- 
spondent ;  but  we  maintain,  for  the  reasons  already  stated,  that 
the  judgment  of  the  Supreme  Court  was  contrary  to  law,  and 
erroneous.  That  the  Synod  could  have  entertained  the  complaint 
made  against  the  Bespondent,  and  decided  it  by  way  of  appeal, 
was  not  questioned  by  any  of  the  Judges  who  delivered  their 
opinions. 

Mr.  Coleridge,  Q.C.,  Mr.  J.  FUzjames  Stephen,  and  Mr.  /.  We^- 
hJce,  for  the  Kespondent : — 

The  exceptions  taken  to  the  jurisdiction  of  the  Supreme  Court 
of  the  Cape  were  properly  disallowed.  The  Dutch  Reformed 
Church  is  not  an  Established  Church,  nor  has  it  any  exclnsire 
power  or  jurisdiction  in  Ecclesiastical  matters  given  to  it  by  Statute, 
or  otherwise,  which  can  exclude  the  Civil  Courts  of  the  Colony 
from  reviewing  its  proceedings.  It  is  merely  a  voluntary  associa- 
tion, and  so  designated  and  treated  by  the  express  terms  of  the 
Ordinance  of  1843 :  Long  v.  The  Bishop  of  Cape  Town  (4).  But 
whatever  may  be  its  spiritual  authority,  it  has  no  authority  to 
violate  its  own  laws.    The  9th  section  of  the  Ordinance,  No.  7  of 

(1)  Court  of  Session  Gases,  yoI.  xxiL         (2)  Court  of  Session  Cases,  rol.  i^* 
(2nd  Series),  290;    S.  C,  vol.  xxiii.      (3rd  Series),  p.  143. 
p.  1 314.  (3)  1  Moore's  P.  C.  Cases  (N.  S.)  «^' 

(4)  1  Moore's  P.  C.  Cases  (N.  S.)  461, 
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1843,  gives  no  higher  immunity  to  the  proceedings  of  the  judica-        J.  0. 
tory ,  duly  constituted  by  the  Church,  than  protection  of  the  persons        1866 
giving  testimony  before  them,  when  in  the  exercise  of  their  lawful      hurbat 
functions,  from  actions  for  damages,  or  against  the  proceedings      bumms. 
themselves  when  strictly  Ecclesiastical,  and  confined  to  Ecclesias-        — • 
tical  sentences,  being  interfered  with  by  the  Civil  Courts.    That 
is  a  very  different  question  from  the  right  to  impose  penalties  as 
well  as  censures,  and  to  interfere  with  the  datiM  and  the  legal 
rights  of  parties.    Then  as  to  the  constitution  of  the  Court  which 
affected  to  try  the  Eespondent    It  was  a  Synodical  Commission, 
a  Tribimal  erected  without  authority,  pro  hoc  viee,  for  the  special 
purpose  of  trying  the  Bespondent,  over  whom  it  had  no  authority 
or  jurisdiction.     The  Presbytery  of  Oraaff-Beinei  was  the  only 
Tribunal  capable  of  trying  such  a  question.    It  may  be  that,  pre- 
vious to  the  alterations  made  in  1847,  the  Synod  had  jurisdiction 
in  the  first  instance  in  a  case  of  complaint  against  the  doctrine  or 
conduct  of  Ministers;  but,  by  those  alterations,  jurisdiction  over 
Ministers  was  expressly  withdrawn  from  the  Synod  and  given  to 
the  Presbytery.     There  may  be  an  appeal  to  the  Synod,  but  the 
only  jurisdiction  in  the  first  instance  is  that  of  the  Presbytery.     It 
was  justly  said  by  one  of  the  Judges  in  the  Court  below,  that  the 
question  was  not,  as  urged  there,  a  matter  of  conscience.    The 
Plaintiff  complains  to  the  Civil  power,  that  his  bread,  his  livelihood, 
his  datiM  in  society,  are  about  to  be  taken  away.     We  submit,  that 
any  person,  imder  such  circumstances,  is  entitled  to  bring  such  an 
action  as  the  present,  and,  adopting  the  judgment  in  the  case  of 
Lonff  V.  The  Bishop  of  Cape  rotiw(l),  contend  that  suspension  and 
deprivation  are  not  matters  of  spiritual  import^  but  matters  subject 
to  coercive  judicial  authority.   We  accept  this  reasoning,  and  insist 
that  the  judgment  of  the  Court  below  must  be  upheld,  and  tliis 
appeal  dismissed  with  costs. 

Judgment  was  reserved,  and  now  pronounced  by  1867 

LoBD  Westburt  : — 
The  Respondent  is  a  Clergyman  of  the  Dutch  Reformed  Church 
at  the  Cape  of  Oood  Hope,  and  is  the  resident  officiating  Minister 
of  the  Church  of  Hanover  in  that  Colony. 

(1)  1  Moore's  P.  C.  Cases  (N.  S.)  466. 


Feb,  6. 


V. 
BUBOBB. 
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J.  G.  'On  the  16th  of  July,  1864,  a  decree  of  suspension  was  pronounced 
1867  by  a  Synodical  Cionunission,  acting  by  order  of  the  General  ABsembly 
HuBBAT  0^  Synod  of  the  Church,  held  at  Cape  Town  in  the  year  1864,  by 
which  decree  the  Bespondent,  on  the  ground  of  errors  in  doctrine, 
was  declared  to  be  suspended  from  his  sacred  ministry  until  the 
next  meeting  of  the  Synodical  Commission  in  the  year  1865,  wh^ 
it  was  declared  that  the  Synodical  Commission  would  proceed  to 
further  judgment,  unless  certain  things  were  in  the  meantime  done 
by  the  Eespondent 

This  decree  affected  the  Bespondent's  ciyil  or  temporal  rights, 
inasmuch  as  it  involyed  the  loss  of  some  of  the  emoluments  of  the 
Bespondent's  office ;  and  on  the  30th  of  September,  1861,  he 
brought  an  action  in  the  Supreme  Court  of  the  Colony  against 
the  Moderator  and  some  other  of  the  members  of  the  Synod  to  set 
aside  the  decree  as  illegal  and  void. 

The  declaration  in  the  action  assigned  several  grounds  or  reasoDB 
for  annulling  the  decree,  the  third  of  which  was  in  these  worda:— 
''Because,  according  to  the  laws  and  regulations  of  the  Dutch 
Beformed  Church,  as  altered  and  amended  in  the  year  1847,  the 
Presbytery  of  Chraaf-Reinett  was  the  only  Court  competent  to  tir 
the  said  Plaintiff  in  the  first  instance  for  or  upon  any  cbarge 
against  his  doctrine ;  and  because,  therefore,  the  proceedings  is  his 
case,  as  hereinbefore  set  forth,  were  wholly  irregular  and  illegal" 

The  Defendants  took  exception  generally  to  the  jurisdiction  of 
the  Supreme  Court;  and,  secondly,  that  the  action  was  barred  by 
the  9th  section  of  the  Ordinance,  No.  7  of  1843,  the  decree  com* 
plained  of  being  a  spiritual  censure. 

The  Supreme  Court  oyerruled  these  two  exceptions,  and  gsTe 
leave  to  the  Plaintiff  to  amend  his  summons  and  declaration  by 
substituting  as  Defendants  the  members  of  the  Synodical  Com- 
mission who  made  the  decree  complained  of. 

From  this  Order  there  is  no  appeal. 

The  Supreme  Court  then  directed  that  the  third  ground  stated 
in  the  Plaintiff's  declaration  (and  which  we  have  already  stated) 
should  be  first  taken  and  argued,  and,  after  full  consideration,  the 
Court  granted  judgment  for  the  Plaintiff,  and  held  the  decree  of 
the  Synodical  Commission  to  be  null  and  void. 

From  this  Order  the  present  appeal  is  brought,  and  the  sole 


BUROB 
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question  is,  whether  the  Synodical  Gommifision  had  authority  to  J.  a 
try  the  Bespondent  in  the  first  instance,  and  to  make  the  decree  of  i867 
suspension  from  the  Ministry.  Mubbat 

The  Dutch  Beformed  Church  in  the  Colony  of  the  Cape  of 
Chod  Hope  is  a  voluntary  society,  constituted  and  subsisting  by 
mutual  agreement.  The  regulation  of  its  Ecclesiastical  affairs 
depends  upon  contract,  and  the  authority  of  its  goveming  bodies 
is  derived  whoUy  from  the  submission  and  agreement  of  the  mem- 
bers, Ecclesiastical  and  lay,  which  constitute  the  Church  or  Society. 

This  contract  or  ag^reement  as  now  subsisting,  is  embodied  in 
certain  Laws  and  Begulations  which,  repealing  former  Eegulations, 
were  settled  in  1843,  and  were  afterwards,  in  1847,  altered  in  some 
material  respects  by  virtue  of  an  authority  contained  in  the  Begu- 
lations of  1843. 

These  rules  of  1843,  under  the  title  of  ^  Laws  and  Begulations 
for  the  direction  of  the  Dutch  Beformed  Church  in  SoiUh  Africa** 
were  set  forth  in  a  schedule  annexed  to  an  Ordinance  or  Statute 
enacted,  in  1843,  by  the  Grovemor  of  the  Cape  of  Good  Eope,  with 
the  advice  and  consent  of  the  Legislative  Council  thereof,  and 
it  may  be  useful  to  state  the  6th  and  8th  enactments  of  this 
Ordinance : — 

**  YL  And  be  it  enacted  that  the  said  Dutch  Beformed  Church 
shall  be  and  remain  a  Church  exercising  its  discipline  and  govern- 
ment by  Consistories,  Presbyteries,  and  a  General  Assembly  or 
Synod,  and  acknowledging,  receiving,  and  professing,  in  regard  to 
the  doctrine  thereof,  the  doctrines  contained  in  the  Confession  of 
the  Synod  of  Dort  and  in  the  Heiddberg  Catechism;  and  if  any 
questions  or  divisions  respecting  church  government,  discipline,  or 
doctrine,  should  hereafter  arise  between  any  members  or  reputed 
members  of  the  said  Church,  or  of  any  Congregation,  Consistory, 
Presbytery,  or  General  Assembly  of  the  same,  then  those  persons 
adhering  to  and  professing,  respectively,  the  said  discipline  and 
government,  and  the  doctrines  of  the  said  Confession  and  Cate- 
chism, shall  be  deemed  and  taken,  as  against  all  persons  who  shall 
adhere  to  and  profess  any  different  discipline,  government,  or  doc- 
trines, to  be  the  true  Congregation,  Consistory,  Presbytery,  or 
General  Assembly,  as  the  case  may  be,  of  the  said  Church,  and, 
as  such,  of  right  entitled  to  the  possession  and  enjoyment  of  any 
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J.  C  fnndSy  endowments,  or  other  property  or  rights  by  law  belonging 

1867  to  the  said  Church,  or  to  the  Congregation,  Consistory,  Presby- 

MuBRAT  tery,  or  General  Assembly,  in  which  any  such  qnestions  or  divi- 

-D^,^  sions  shall  have  arisen." 

JDUBOBBB.  

"  VllL  And  be  it  enacted,  that  no  rule  or  regulations  of  the  saiJ 

Church,  whether  contained  in  the  schedule  to  this  Ordinance  or  to 
be  afterwards  framed,  shall  have  or  possess  any  direct  or  inherent 
power  whatever  to  afifect,  in  any  way,  the  persons  or  properties  of 
any  persons  whomsoever.  But  all  such  rules  and  regulations  shall 
be  regarded  in  law  in  like  manner  as  the  rules  and  regulations  of  a 
merely  voluntary  association,  and  shall  be  capable  of  affecting  the 
persons  or  properties  of  such  persons  only  as  shall  be*fonnd  in  the 
course  of  any  action  or  suit  before  any  competent  Court  to  hare 
subscribed,  agreed  to,  adopted,  or  recognised,  the  said  Bules  and 
Begulations,  or  some  of  them,  in  such  manner  as  to  be  bound  therebj 
in  virtue  of  the  ordinary  legal  principles  applicable  to  cases  of 
express  or  implied  contract" 

The  Laws  and  Kegulations  for  the  direction  of  the  Dutch 
Eeformed  Church,  in  the  schedule  to  this  Ordinance  of  1843,  de- 
fined the  jurisdiction  or  right  of  Ecclesiastical  cognizance  that  vss 
to  be  exercised  by  the  governing  bodies  of  the  Church,  namely,  the 
Consistories,  Presbyteries,  and  Synod,  or  General  Assembly.  Gene- 
rally an  appeal  is  given  from  the  Consistory  to  the  Presbytery,  an<l 
from  the  Presbytery  to  the  Synod :  but  certain  subjects  of  complaint 
are  appropriated  to  the  jurisdiction  or  cognizance  of  the  Synod  or 
General  Assembly  in  the  first  instance,  and  exclusively. 

Thus,  by  Article  187,  it  is  directed  that  "the  General  Assembly, 
or,  if  it  does  not  meet  that  year,  the  Synodal  Commission,  shall 
have  the  immediate  management  of  charges  against  the  performance 
of  duty,  the  doctrine  or  the  conduct  of  Ministers  or  Candidates, 
whether  brought  before  them  by  information  of  one  of  the  mem- 
bers, or  by  special  indictment."  This  Article  was  followed  by 
various  regulations,  prescribing  the  mode  of  proceeding  to  trial  of 
charges  against  Ministers  before  the  Synod,  and  also  giving  power 
to  the  Synod  to  inflict  various  punishments,  or  **  modes  of  reprooC 
of  difierent  degrees  of  severity.  The  Synod  was  thus  duly  o^ 
ganized  and  made  the  sole  and  exclusive  Tribunal  for  the  trial  of 
charges  of  false  doctrine  against  Ministers. 
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In  1847  it  appears  to  have  been  thonght  that  this  primary        J.C. 
jurisdiction  so  given  to  the  General  Assembly,  or  Synod,  in  matters        1867 
of  heresy,  was  inconsistent  with  the  cardinal  principle  embodied  in      mubray 
the  Ordinance  of  1840,  that  the  Dutch  Beformed  Church  should     ^jj^^^ 

be  and  remain  a  Church,  exercising  its  discipline  and  government       

by  Consistories,  Presbyteries,  and  a  General  Assembly,  or  Synod : 
and,  further,  that  it  was  unjust,  as  it  took  away  the  ordinary  right 
of  appeal ;  and,  accordingly,  in  the  year  1847,  certain  alterations 
(in  due  exercise  of  the  power  for  that  purpose)  were  made  in  the 
Ordinances  of  1843. 

These  alterations,  so  far  as  they  are  material  to  this  case,  con- 
sisted of  an  erasure  or  obliteration  of  so  much  of  Article  187  as 
we  have  already  cited,  and  of  all  the  regulations  relating  to  the 
procedure  and  the  penalties  or  modes  of  reproof,  in  the  case  of 
trials  before  the  Synod  of  charges  against  Ministers;  and  of  an 
introduction  into  the  Articles  defining  the  jurisdiction  of  Presby- 
teries of  the  words  "  Ministers,  Candidates,"  thereby  making  the 
Presbytery  to  which  a  Minister  belongs,  the  Court,  in  the  first 
instance,  for  the  trial  of  its  Ministers,  on  all  charges  relating  to 
doctrine,  discharge  of  duty,  or  conduct.  All  the  Kegulations  ap- 
pended to  Article  187  in  the  Ordinances  of  1843,  relating  to  the 
mode  of  procedure  and  power  of  punishing  by  the  Synod,  were 
written  into  the  Articles  that  regulate  trials  before  the  Presby- 
teries. Thus  a  complete  transfer  of  the  whole  of  the  jurisdiction 
and  authority,  given  to  the  Synod  as  a  Court  of  First  Instance  to 
try  charges  against  Ministers,  was  made  to  the  Presbyteries,  with 
an  appealto  the  Synod. 

It  is  now  contended,  on  the  part  of  the  Appellants,  that  there 
were  certain  provisions  contained  in  the  Ordinances  of  1843,  which 
were  allowed  to  remain  in  1847,  and  which  now  operate  as  an  ex- 
ception to  the  rule  introduced  by  the  alterations  of  1847,  and 
invest  the  Synod  with  a  discretionary  power  of  still  assuming  and 
exercising,  in  cases  of  charges  against  Ministers,  an  original  pri- 
mary jurisdiction.  If  this  be  so,  the  state  of  things  would  be 
extraordinary,  and  one  likely  to  be  attended  with  much  incon- 
venience and  injustice. 

Their  Lordships  find  that  the  transfer  of  the  primary  jurisdic- 
tion from  the  Synod  to  the  Presbyteries  is  dear  and  positive ;  if  in 
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J.  0.       any  cases  it  is  to  be  defeated  by  force  of  an  exceptioD,  the  excep- 
1867        tion  must  be  equally  clear. 
MtorIt  Further,  it  must  be  plainly  seen  that  the  clauses  contained  in 

^^         the  Ordinances  of  1843,  and  which  operated  by  way  of  exception 

to  the  arrangement  thereby  made,  were  also  intended  to  operate 

by  way  of  exception  to  the  new  arrangement  of  jurisdiction  made 
by  the  alterations  in  1847. 

The  clause  relied  on  by  the  Appellants,  both  here  and  in  the 
Court  below,  as  constituting  an  exception  to  the  rale  that  the 
Presbytery  shall  have  the  sole  primary  jurisdiction,  is  the  httei 
part  of  the  7th  Article  in  the  General  Begulations  contained  in 
the  first  section  of  the  Ordinances  of  1843.  For  greater  cleamesa 
it  may  be  useful  to  cite  the  6th  and  7th  Articles  in  exlenao: — 

^'  6.  In  all  cases  decided  by  the  sentence  of  a  higher  Chnich 
Court,  the  appeal  must  be  made  to  the  Court  next '  following  k 
rank ;  but  after  being  decided  for  the  second  time,  no  new  appeal 
is  admissible. 

**  7.  The  notice  of  cases  prosecuted  according  to  the  precediii^ 
Article  in  appeal  must  be  taken  in  regular  order,  and  no  cases  be 
brought  before  the  higher  Court  which  first  ought  to  have  bee& 
decided  in  the  inferior  ones,  unless,  in  the  mefimwhile,  no  inferior 
Court  had  been  held,  and  the  nature  of  the  case  required  a  speedier 
settlement. 

"All  this,  however,  does  not  affect  the  right  of  the  higher 
Courts  to  take  notice  of  cases,  even  without  appeal,  which  concern 
the  welfare  of  the  Church  in  general,  and  come  under  its  juris- 
diction." 

Having  regard  to  the  6th  Article,  the  7th  Article  would  seem 
to  apply  only  to  appeals  actually  brought,  or  that  might  be  broiigbt, 
and  not  to  refer  to  original  cases. 

With  respect  to  the  second  part  of  the  7th  Article,  the  meanii^ 
would  seem  to  be  this,  that  if  a  case  which  concerns  the  wel&re  of 
the  Church  in  general,  has  been  decided  in  an  inferior  Court,  and 
no  appeal  is  brought,  the  higher  Court  may  take  notice  of  it,  pro- 
vided it  be  a  decision  from  which  an  appeal  would  lie  to  such 
higher  Court,  and  so  "  come  under  its  jurisdiction." 

This  construction  attributes  to, the  words  "cases  even  without 
appeal,"  the  meaning  of  cases  decided  in  an  inferior  Courts  but  not 
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appealed  from ;  and  it  gives  to  the  following  words  of  the  first  part       J.  OL 
of  tlie  7th  Article,  viz., "  and  no  cases  be  brought  before  the  higher        1867 
Courts  which  first  ought  to  have  been  decided  in  the  inferior  ones,"     Mubbat 
the  effect  of  prohibiting  appeals  at  once  from  the  Consistory  to     b^^^^ 

tlie  Synod,  passing  over  the  Presbytery,  unless  the  case  be  urgent,        

and  no  Presbyterial  Court  be  shortly  held,  which  would  happen 
every  fifth  year  when  the  Synod  meets,  for  during  that  year  no 
Presbyteries  can  be  held. 

But  the  Appellants  contend  for  a  very  different  interpretation 
of  the  7th  Article.  They  insist  that  in  the  words  cited  above  &om 
the  first  part  of  it,  viz.,  ^'  no  cases  be  brought  before  the  higher 
Court,"  &c.,  the  word  "  cases  "  means,  or  at  least  includes,  original 
complaints  that  have  not  been  brought  before  any  Court;  and 
they  contend,  therefore,  first,  that  any  original  complaint  which 
ought  to  be  regularly  brought,  in  the  first  instance,  before  a  Pres- 
bytery, may,  in  the  year  in  which  the  Presbytery  does  not  sit,  be 
brought  in  the  first  instance  before  the  Synod,  if  it  be  a  case  which 
required  a  speedier  settlement  than  could  be  obtained  if  the  next 
sitting  of  the  Presbytery  were  waited  for ;  and  of  the  fact  whether 
it  be  such  a  case,  the  Appellants  insist  that  the  Synod  is  the  sole 
and  exclusive  judge. 

The  Appellants  contend,  therefore,  that  as  the  Presbytery  of 
Graaf'Beinett  could  not  be  held  in  the  year  1864,  by  reason  of  its 
being  the  Synodical  year,  the  complaint  against  the  Eespondent 
was  properly  brought,  in  the  first  instance,  before  the  Synod. 

If  this  verbal  interpretation  of  the  first  part  of  the  7th  Article 
were  admitted  to  be  correct,  it  would  still  be  clear  that  Article  7, 
when  originally  composed  and  passed  in  1843,  could  not  have 
applied,  and  was  not  intended  to  apply,  to  cases  like  that  of  the 
Bespondent ;  for  all  complaints  against  Ministers  for  false  doctrine 
could  not,  until  the  new  law  of  1847,  be  instituted  in  the  Pres- 
byteries, but  were  reserved  exclusively  for  the  Synod,  and  their 
Lordships  do  not  think  that  the  just  rules  of  construction  would 
warrant  them  in  giving  to  Article  7  a  meaning  and  effect  more 
extended  and  different  than  its  original  meaning  and  operation,  so 
as  to  make  the  7th  Article  an  exception  to  the  positive  enactment 
introduced  by  the  new  enactment  of  1847.  The  effect  of  doing  so 
would  be  jpro  tanto  to  control  and  defeat  the  enactment  that  has, 


376  CASES  m  THE  PBIVT  COUNCIL.  [LB. 

J.  0.       without  exception,   in  cases   against  Ministers,   transferred  the 

1867       primary  jurisdiction  from  the  Synod  to  the  Presbytery. 

Murray         There  is  no  indication  of  any  intention  in  the  framere  of  lie 

Bu^Ess.     alterations  of  1847  that  Article  7  should  apply  to  them,  and  i  r 

•—        that  purpose  should  haye  a  wider  signification  than  its  origiii^ 

meaning. 

On  the  contrary,  it  seems  plain  that,  by  the  new  amenH 
Ordinance,  which  repealed  all  the  powers  of  punishment  «ii  :i 
were  originally  given  to  the  Synod,  and  re-enacted  those  powe^  L 
favour  of  the  Presbyteries  alone,  the  Synod  was  entirely  deprir-i 
of  the  means  of  acting  with  effect  as  an  original  or  primary  Tri- 
bunal ;  for  acting  in  the  first  instance,  it  could  inflict  no  penalty. 
and  its  sentence  would  have  no  result. 

Further,  the  rules  of  procedure  before  it  as  the  primary  ai* 
sole  Court  for  trying  charges  of  false  doctrine,  which  were  minnt' 
prescribed  in  Article  187  of  the  Ordinances  of  1843,  are  totiii; 
repealed  by  the  enactment  of  1847;  and  these  circumstan^^ 
appear  to  their  Lordships  to  be  evidence  that  it  was  the  obj*' 
and  intent  of  the  Ordinance  of  1847  to  strip  the  Synod  absolutes 
of  all  original  jurisdiction  in  cases  of  charges  against  the  doctrin 
or  conduct  of  Ministers,  and  to  reduce  it  simply  in  such  cases  to  i 
Court  of  appeal. 

These  observations  would  be  suflScient,  even  if  the  language  cc 
the  first  part  of  the  7th  Article  admitted  of  the  verbal  interpn'ta- 
tion  given  to  it  by  the  Appellant.  But  their  Lordships  are 
fiirther  of  opinion  that  such  is  not  the  true  interpretation  of  u 
words.  The  7th  Article  gives  the  rule  as  to  bringing  and  hearin: 
Appeals,  and  when,  after  directing  that  cases  prosecuted  acconfe 
to  the  6th  Article  in  Appeal,  must  be  taken  in  regular  order,  ft 
goes  on  to  direct  that  no  cases  be  brought  before  the  Higher  Court 
which  first  ought  to  have  been  decided  in  the  inferior,  it  seems 
plain  that  the  words  "  no  cases  "  mean  none  of  the  cases  mentioneJ 
in  the  preceding  part  of  the  sentence,  that  is,  none  of  the  cases 
prosecuted  in  appeal. 

With  respect  to  the  latter  part  of  the  7th  Article,  the  Appellants 
contended  that  it  became  and  was  applicable  to  the  new  Ordinance 
of  1847,  and  that  when  so  applied  it  had  the  effect  of  saving  to  tie 
Synod  the  right  of  trying,  as  a  Court  of  First  instance,  cases 
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v^liicli  concerned  the  welfare  of  the  Church  in  general ;  and  that        J.  C. 
wliether  any  particular  case  answered  that  description  or  not,  the        18G7 
Synod  alone  had  power  to  determine.    With  respect  to  the  words     mubrat 
"  which  come  under  its  jurisdiction/*  the  Appellants  construe  them     bukjesb. 
as  meaning,  come  under  the  jurisdiction  of  the  Church.    But  the        — 
Church  collectively,  that  is,  apart  from  the  Consistories,  Presby- 
teries, and  General  Assembly,  has  no  jurisdiction  or  means  of 
jurisdiction  under  these  Ordinances;  and  the  meaning  of  these 
last  words,  although  the  expressions  are  inaccurate,  seem  to  be 
necessarily  this,  viz.,  "  which  come  under  the  jurisdiction  of  the 
Higher  Court  so  taking  notice  of  the  case."    But  since  the  Articles 
of  1847,  a  complaint  against  a  Minister  for  false  doctrine  is  not  a 
matter  for  the  jurisdiction  of  the  Synod,  except  by  way  of  appeal 
from  the  Presbytery.     Their  Lordships  are,  moreover,  of  opinion 
that  the  better  construction  of  the  second  part  of  Article  7  is,  to 
hold  that  it  is  in  simUi  materia  with  the  first  part,  and  that  it 
relates  not  to  original  complaints,  but  to  cases  decided,  and  that 
have  been,  or  might  be,  the  subject  of  appeal. 

It  is  not,  indeed,  necessary  to  fix  and  declare  the  true  meaning 
of  the  7th  Article.  It  is  sufficient  to  shew  that  the  language  is 
doubtful  and  obscure;  and  if  this  only  were  established,  their 
Lordships  would  be  of  opinion  that  it  could  not  be  used  for  the 
purpose  of  controlling  and  restricting  the  clear  and  absolute  enact*- 
ment  contained  in  the  Ordinances  of  1847. 

That  questions  concerning  doctrine  shall  be  first  tried  by  the 
Presbytery,  and  not  by  the  SynoS,  is  the  positive  rule  enacted  in 
1847 ;  and  anything  derogating  from  or  taking  a  case  out  of  this 
rule  ought,  in  expression  and  intention,  to  be  equally  clear  and 
certain  as  the  rule  itself. 

On  these  grounds  their  Lordships  are  of  opinion,  and  will 
humbly  report  to  Her  Majesty,  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed,  and  this  appeal  dismissed  with  costs* 

Solicitors  for  the  Appellants ;  Williams  dt  James, 
Solicitors  for  the  Eespondents :  Venning,  Naylor,  &  Bohins. 
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J.  C»      THE  OWNERS  OF  THE  VESSEL  "SIN-  ,    , 

1866  GAPORE" ^  AFPELLASm; 


} 


Nov,  22.  23.  ^^ 

THE  OWNEES  OF  THE  VESSEL  «HEBE"  .  RESPONDErrs. 


THE  "SINGAPORE"  AND  THE  "HEBE." 


CoUiHon — Judgment  <f  High  Court  of  Admiralty  revered — Re-hearing  of 
appeal^  petition/or^  dismissed. 

Judgment  of  the  High  Court  of  Admiralty  in  a  cause  of  collision,  ^^di 
imputed  mutual  blame,  and  condemned  each  party  in  a  moiety  of  the  damages 
and  costs ;  reversed  by  the  Judicial  Committee  upon  a  review  of  the  evidence 
and  the  opinion  of  the  Nautical  Assessors. 

A  petition  having  been  presented  for  a  re-hearing  of  the  appeal,  before  the 
report  of  the  Judicial  Committee  had  been  confirmed  by  Her  Majesty  in 
Council,  which  stated  that  evidence  had  been  received  at  the  hearing  of  the 
appeal  which  was  not  called  for  or  produced  in  the  Court  below,  and  which 
the  Petitioner  alleged  contradicted  the  case  made  by  the  pleadings  on  both 
sides,  was  dismissed,  the  Judicial  Committee,  without  deciding  that  they  were 
not  competent  to  grant  a  re-hearing,  being  of  opinion,  that  the  gronnds  relied 
on  in  the  petition  did  not  bring  the  case  within  any  principle  on  which  such  an 
application  could  be  supported. 

1  HEBE  were  two  appeals  in  this  case  from  the  same  sentence  of 
the  Judgcj  of  the  High  Court  of  Admiralty  (the  Eight  Honourable 
Dr.  Lushington\  delivered  in  cross  actions  of  damage,  respectively 
promoted  by  the  owners  of  the  Singa'pore  against  the  ownere  ot 
the  Hebe,  and  by  the  HAe  against  the  Singapore^  by  which  sen- 
tence that  Judge  pronounced  the  collision  to  be  occasioned  by  fault 
of  both  parties,  who  were  declared  mutually  to  blame,  and  the 
damage  arising  therefrom  directed  to  be  borne  equally  by  the 
owners  of  the  Singapore  and  Hehe. 

The  collision  happened  on  the  night  of  the  2l8t  of  September, 
1865,  in  the  Bay  of  Biscay.  The  Singapore  was  a  schooner,  on  her 
Toyage  with  a  cargo  from  Singapore  for  Falmouth,  and  the  Hebe  was 
a  barque  on  her  passage  from  Liverpool  for  Alexandria,  with  a  cargo. 

*  Present ;— Lord  Westbuev,  Sib  James  William  Colvtle,  and  Sm  Edwabd 
Yavghan  Williams. 
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Both  actions  were  heard  together,  the  eyidence  being  entirely        J.O. 
oral ;    but  the  Master  of  the  Singapore,  who  produced  the  Log-        1SC6 
Book  of  his  vessel,  in  consequence  of  notice  from  the  owners  of        Tiib 
the  Hebe,  referred  to  entries  therein,  which  were  initials  in  the "  ^'^^^JJ^" " 
Gernaan  language,  and  had  the  appearance  of  haying  been  altered ;  Thb  "Hebi." 
translations,  however,  were  admitted,  and  filed  with  the  other  evi- 
dence.   It  did  not  appear  that  any  similar  notice  for  the  produo- 
t  ion  of  the  Log-Book  of  the  Hebe  had  been  given  on  behalf  of  the 
Flngapare ;  and  the  Log-Book  of  that  vessel  was  not  referred  to 
or  put  in  evidence. 

The  learned  Judge  of  the  Court  below,  who  was  assisted  by  two 
of  the  Trinity  Masters,  expressed  his  dissatisfaction  with  the  evi- 
dence produced,  and  the  difficulty  he  felt  in  deciding  to  which 
V  itnesses  the  most  credit  was  due;  and  was  of  opinion  that,  under 
Buch  circumstances,  there  was  no  other  mode  *of  solving  ,the  case 
llian  by  looking  to  the  probabilities  of  it;  and  ultimately  declared 
tliat  having,  with  the  Trinity  Masters,  carefully  considered  the  case, 
they  had  all  come  to  the  conclusion  that  both  vessels  were  mutually 
t:»  blame  for  the  collision. 

An  appeal  having  been  asserted  on  behalf  of  the  Singapore,  and 
adhered  to  by  the  13l^,  the  two  causes  now  came  on,  and  were 
hear  1  together. 

The  Q,ueetC%  Advocate  (Sir  R.  PhiUimore,  Q-C),  and  Dr.  Twiss, 
Q.C.,  for  the  owners  of  the  Singapore : — 

Eepudiated  the  blame  thrown  upon  the  Singapore  by  the  judg- 
ment of  the  Court  below,  and  maintained  that  it  was  satisfactorily 
proved  by  the  evidence  that  the  collision  was  occasioned  by  the 
fault  of  the  Hebe,  and  that  it  was  impossible  it  could  have  been 
otherwise,  the  Singapore  being  close-hauled,  and  the  Hebe  running 
free,  and  the  wind  being  proved,  both  by  the  witnesses  and  the  Log- 
Book  of  the  Singapore,  to  have  been  as  pleaded  in  the  preliminary 
Act,  north-north-east,  and  not,  as  stated,  but  not  proved,  by  the 
Hebe,  north-west  by  west. 

Dr.  Deane,  Q.C.,  and  Mr.  ClarTcson,  for  the  owners  of  the  HAe : — 

Argued,  that  the  collision  was  caused  solely  by  the  conduct  of 
the  Singapore ;  that  the  wind  at  the  time  was,  as  stated  by  the 
Vol.  I.  3  2  F 
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J.  O.        EeMs  preliminary  Act;  that  the  Log-Book  of  the  Singapore  had, 

1866        upon  the  face  of  it,  been  tampered  with,  and  could  not  be  relied  on 

Thb        for  confirmation  of  the  evidence  regarding  the  direction  of  thr 

"  ^"^ikjn?""  ^^-"^^  >  ^^^  ^  corroboration  of  their  riew,  they  produced,  for  the  fir?: 

I'hx-Hkbk.'*  time,  the  Log-Book  of  the  Hebe.     This  was  objected  tobyth- 

Counsel  for  the  Singapore,  and  though  not  formally  received,  wt* 

handed  in  to  the  Committee.     It  was  stated  that  the  entries  tfaer^ii: 

corroborate  the  statement  of  the  witnesses  on  behalf  of  the  fl*: 

as  to  the  direction  of  the  wind  being  north-west. 

The  following  judgment,  which  contains  a  full  statement  : 
the  circumstances  of  the  case,  was  deliyered  on  behalf  of  tnej 
Lordships  by 

Lord  Westbury  : — 

The  case  of  the  Singapore  and  the  Hebe  is  one  which  has  giv^: 
their  Lordships  some  anxiety.  The  case  itself  is  difficult ;  and  tlir 
embarrassment  is  still  greater  by  the  form  in  which  it  has  k.^: 
dealt  with  in  the  Court  below. 

In  a  case  of  this  kind,  where  the  circumstances  are  so  extreme!; 
conflicting,  the  only  reasonable  and  satisfactory  mode  of  amVi:: 
at  a  conclusion  is,  by  an  analysis  of  the  facts,  to  ascertain  what  / 
the  principal  fact  or  subject  of  inquiry  upon  which  the  case  may  k 
considered  to  hinge,  and  to  endeavour  to  arrive  at  a  satisfactorr 
conclusion  as  to  the  testimony  bearing  upon  that  fact. 

Now,  the  case  upon  the  part  of  each  vessel  is,  that  she  was  cV^ 
hauled  and  that  the  other  was  running  free.  That  depends, «: 
course,  upon  the  inquiry  as  to  the  direction  of  the  wind.  The  evi- 
dence as  to  the  quarter  of  the  wind  is  very  conflicting,  and  part  .'i 
it  is  open  to  the  legitimate  conclusions  resulting  from  the  alUni- 
tion  that  has  been  made  in  the  log. 

The  case  stands  in  this  manner : — ^The  allegation  on  the  part  o: 
the  Hd>e  is,  that  the  wind  was  in  the  north-west ;  the  allegation  on 
the  part  of  the  Singapore  is,  that  the  wind  was  in  the  north-Dorti- 
east.  If  the  wind  was  in  the  north-weSt,  the  Sebe,  whose  course 
was  south-west  by  west,  was  close-hauled  and  the  Singapore  ^as 
running  free ;  if  the  wind  was  in  the  north-north-east,  the  Sif^' 
pore,  whose  course  was  due  east,  with  half  a  point,  perhaps,  to  the 
northward,  was  close-hauled  and  the  Hebe  was  running  free. 
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Upon  the  examination  of  the  witnesses  on  the  subject  of  the        J.C. 
direction  of  the  wind,  the  Counsel  for  the  Hebe  called  for  the  log        1866 
of  the  Singapore.   The  requisition  was  made  with  a  view  of  testing        tm 
the  accuracy  of  the  evidence  given  on  the  part  of  the  Singapore.  "Suioaporm" 
Two  or  three  witnesses  had  been  examined  on  the  part  of  the  Tm  ••  HkbeT 
Singapore  in  addition  to  the  Master.    The  Master  kept  the  log. 
The  Master  in  his  examination  in  chief  swore  that  the  wind  was 
north-north-east.     His  attention  was  called  to  the  log,  and,  from 
an  examination  of  the  log,  it  appeared  that  the  original  entry  in 
the  log  was  that  the  wind  was  in  the  north.     That  entry  had  been 
obliterated  by  another  entry  in  a  different  ink,  in  which  the  direc- 
tion of  the  wind  was  indicated  by  the  letters,  N.N.O.,  which,  being 
the  initials  of  the  German  words,  indicate  that  the  wind  was 
north-north-east. 

The  witnesses  on  the  part  of  the  Singapore  were  examined,  as 
indeed  were  the  other  witnesses,  many  months  after  the  transaction. 
It  is  unreasonable  to  suppose  that  they  could  speak  to  the  direc- 
tion of  the  wind  purely  from  personal  recollection.  It  is  most 
reasonable  to  believe  that  they  were  shewn  the  log  of  the  Singa- 
pore, with  the  direction  of  the  wind  entered  as  having  been  at  the 
time  of  the  collision  north-north-east,  and  that  it  was  used  by 
them  as  a  means  of  refreshing  their  memory,  or  rather  of  control* 
ling  their  recollection,  and  inducing  them  to  st^te  that  the  wind 
was  north-north-east. 

Now,  we  do  not  in  any  manner  intend  to  impute,  either  to  the 
Master,  or  to  these  witnesses,  an  intention  to  deceive.  It  is,  no 
doubt,  of  the  highest  importance  that  documents  of  this  kind, 
having  been  originally  drawn  up  in  a  given  form,  should  have  that 
form  preserved,  and  that  there  should  neither  be  erasure,  oblitera- 
tion, nor  alteration,  subsequently  made.  It  is  admitted  by  the 
Counsel  for  the  Singapore  that  the  entry  must  be  taken  as  it  was 
originally,  so  that  it  would  have  been  impossible  for  them  to  con- 
tend that  the  wind  was  north-north-east,  seeing  that  the  original 
entry  was  that  the  wind  was  northerly. 

Now,  taking  that  fact,  which  is  the  plain  result  of  the  testi- 
mony of  the  log  itself  as  against  the  Singapore,  we  have  then  to 
consider  (as  the  Singapore's  evidence  must  be  considered  as  not 
evidence  proving  that  the  wind  was  north-north-east^  but  is  her 

3  2  F  2 


i 


882  CASES  IN  THE  PKIVY  COUNCLL.  [I..R. 

J.  G  admission  must  be  taken  that  the  wind  was  north)  we  have  to 
1866  consider  how  the  scale  ought  to  turn,  and  whether  the  affii- 
Thi        mative  eyidence  that  that  wind  was  north-west   must  not  be 

"BlNGAP0BK"^^5eptg(L 

AND  ^ 

Tu  *'Hkbjb.'*  It  is  desirable  that  it  should  be  borne  in  mind  that  the  Irig 
"""^  of  the  Singapore,  per  se,  is  not  eyidence  of  any  fact  for  the  Sin'jjr 
pcyi-e.  The  log  is  a  statement  made  by  the  Master  of  the  Singapore 
at  a  time  being  contemporaneous  with  the  event,  and,  the^efon^ 
more  likely  to  be  correct^  and  it  is  used  for  the  purpose  onlv  id 
correcting  a  statement  made  at  a  subsequent  time.  It  correcU 
the  evidence  of  the  Master,  and  it  reasonably  accounts  for  the 
testimony  of  the  man  on  board  the  Singapore.  The  Master  an 
that  the  wind  was  north-north-east.  It  is  corrected  by  this  entry: 
and,  without  for  a  moment  supposing  that  the  man  did  not  intcLi 
to  speak  the  truth,  it  reasonably  accounts  for  the  eyidence  of  tLa 
man  being  in  correspondence  with  the  testimony  given  by  the 
Master ;  but  if  the  one  is  contradicted  by  the  entry,  the  same 
thing  must  apply  to  the  other. 

It  is  not  necessary  to  proceed  upon  an  hypothesis  that  it  was  s 
fraudulent  entry,  or  that  the  witnesses  brought  to  support  lli/it 
entry  on  the  part  of  the  Singapore  are  witnesses  viho  do  not  bay 
what  they  believe  to  be  the  truth.  On  seeing  the  entry  they 
might  well  have  believed  that  the  wind  was  in  that  quarter,  and 
might  be  influenced  by  that  entry,  and  so  have  given  their  testi- 
mony that  that  was  the  direction  of  the  wind. 

But  the  testimony  on  the  part  of  the  Hebe  is  not  open  to  any 
such  observation.  So  far  as  it  goes,  it  is  direct  and  positive  tliat 
the  wind  was  iu  the  north-west.  It  is  undoubtedly  open  to  the 
observation  urged  by  the  Queen's  Advocate,  that  the  witnesaes  on 
the  part  of  the  Hthe  are  comparatively  few  in  comparison  with  (he 
number  of  witnesses  that  might  have  been  called.  K  there  were 
any  reason  to  suppose  that  those  witnesses  had  been  designedly 
kept  away,  the  observation  would  have  had  weight ;  but  at  a 
distance  of  time  after  the  event  it  may  well  be  supposed  that  theie 
was  a  difficulty  in  calling  additional  testimony. 

Still,  bearing  that  remark  in  mind,  and  attributing  the  weight 
which  is  due  to  it>  we  are  yet  of  opinion,  that  there  is  satisfactory 
aflirmative  evidence,  positive  evidence,  on  the  part  of  the  EAe^ 
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that  the  wind  was  in  the  north-west,  and  that  that  agrees  with  the  J.  C. 
other  facts  of  the  case,  and  accounts  for  the  other  facts  in  the  case  iscc 
in  a  manner  in  which  they  cannot  be  accounted  for  by  putting  the  j^^ 
wind  in  another  quarter.  "Sikoapobk* 

*  AND 

This  being  the  result  of  our  examination  of  the  evidence  upon  The  **  HEiis.'* 
that  pointy  and  finding,  with  the  assistance  that  we  have,  that  the 
wind  being  supposed  to  be  in  the  north-west  all  the  other  facts  of 
the  case  are  made  consistent  and  in  a  great  measure  reconciled, 
we  have  arrived  at  the  conclusion  that  the  wind  must  be  taken  to 
have  been  in  the  north-west  at  the  time  of  the  collision. 

That  being  so,  the  rest  of  the  case  is  reasonably  free  from  con« 
tradictory  testimony,  except  the  point  of  the  starboarding  the 
helm  of  the  Hebe,  which  is  asserted  on  the  one  side  and  denied  on 
the  other. 

Now,  the  wind  being  taken  to  have  been  in  the  north-west,  the 
Hebe  was  running  close-hauled,  or  nearly  close-hauled, — suflSciently 
close-hauled  as  to  bring  her  within  the  terms  of  the  12th  rule, 
where  that  rule  speaks  of  close-hauled  vessels.  The  Singaporey  ou 
the  other  hand,  was  running  free.  The  wind  enabled  her  to  have 
maintained  her  course,  or  altered  her  course,  with  perfect  safety, 
and  without  losing  her  way. 

The  evidence  shews  that  the  Hehe  ported  a  little  when  the  ships 
were  very  near  to  one  another,  I  think  the  evidence  is  ''about 
two  ships'  length.'*  The  HAe  ported  at  that  time,  and  it  is  the 
probable  state  of  the  case  (in  which  we  are  confirmed  by  the 
opinion  of  the  Nautical  Assessors)  that  the  Hebe^  running  close- 
hauled,  and  luffing  as  she  did  by  porting  her  helm,  threw  herself 
up  into  the  wind,  so  that  her  sails  did  not  fill  again  within  so  short 
a  distance,  and  so  she  may  have  drifted  down  and  struck  the 
Singapore.  The  nature  of  the  blow,  and  the  consequences  of  the 
blow,  are  hardly  consistent  with  the  hypothesis  of  the  Hebe^  when 
under  full  sail,  running  stem  on  into  the  bows  of  the  Singapore. 
Had  she  done  so,  being  so  much  larger  a  vessel  and  heavily  laden, 
the  blow  would  have  been  greatly  more  serious,  and  the  conse- 
quences very  much  graver  than  they  are  found  to  have  been. 

Now,  the  Singapore  s  assertion  that  the  Hebe  starboarded  her 
helm,  could  be  nothing  in  the  world  more  than  a  conjectural  coo- 
clusion.     She  inferred  that  the  HAe  starboarded,  because  th0 
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J.  a       nebe  appeared  to  come  in  a  direction  which  starboarding  her  helm, 
1866       if  she  had  way  upon  her,  would  haye  given  to  the  BAe.    It  is 
Thk        sworn,  and  there  seems  no  reason  to  doubt  the  truth  of  the  state- 
••  SxKOAFOBB  ••  meni;  by  the  persons  on  board  the  Hebe,  that  she  did  not  starboard 
The  ••Hebb.'*  her  helm  at  all;  but  the  act  that  she  did  of  porting  her  helm  being 
close-hauled  at  so  short  a  distance  from  the  Singapore,  will  accomit 
for  all  that  follows,  without  the  conclusion  that  the  EAe  star- 
boarded her  helm  and  ran  into  the  Singapore. 

That  being  the  state  of  the  case,  the  next  inquiry  is,  whether  the 
Singapore  was  right  in  being  in  that  position  in  which  she  is  founl 
when  the  Hthe  in  this  manner  came  into  collision  with  her? 

What  was  it  the  duty  of  the  Singapore  to  have  done  under  the 
circumstances  ?  She  admits  that  she  saw  the  lights  of  the  EeU  fur 
some  time  previously  to  the  collision.  We  have  found  as  a  kt 
against  her  that  she  was  running  free.  We  have  found  that  he: 
head  was  in  the  direction,  as  she  herself  says,  of  either  east  or 
half  a  point  to  the  northward  of  east  Her  plain  duty  under  those 
circumstances  was,  as  she  must  have  known,  from  the  direction  oi 
the  wind,  and  the  lights,  that  the  Hehe  was  close-hauled ;  her  plain 
duty  was  to  have  ported  her  helm,  altered  her  course,  and  .50 
got  out  of  the  way.  She  says  she  did  so.  If  she  had  done  so  it 
was  utterly  impossible  that  there  could  have  been  this  coUisioiL 
Whether  she  did  or  not  this  is  plain,  that  it  was  her  boondeii 
duty  to  have  gone  out  of  the  way,  and  that,  the  wind  being  in  the 
quarter  in  which  we  find  it  proved  to  have  been,  and  her  com^e 
being  such  as  she  admits  it  was,  it  was  plainly  within  her  power, 
as  it  was  within  her  obligation,  to  have  got  clearly  out  of  the 
course  that  was  being  pursued  by  the  Hebe. 

Under  those  circumstances,  therefore,  their  Lordships  are  ot 
opinion  that  there  is  nothing  in  the  facts,  when  thoroughly  ex- 
amined, to  justify  the  conclusion  that  the  Hebe  was  wrong  as  well 
as  the  Singapore.  They  are  not  desirous  that  a  judgment  should 
be  passed  which  imputes  blame  to  either  party,  where  the  grounds 
on  which  that  conclusion  is  arrived  at  were  not  stated.  There  is 
no  statement  of  the  grounds  on  which  the  learned  Judge  in  the 
CSourt  below  arrived  at  that  conclusion.  We  have  endeavoured  to 
state  the  grounds  on  which  (coming  to  the  conclusion  that  we 
have  done  about  the  wind)  we  have  no  diflSculty  in  deciding  the 
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case.    We  think  the  Eehe  was  right,  and  the  Singapore  was  to        J.  0. 

blame.  1866 

Their  Lordships  are  of  opinion,  therefore,  and  will,  in  conformity,        xhb 

humbly  advise  Her  Majesty  to  reverse  the  judgment,  to  reject  the  **^"'^^**'' 
petition  of  the  Singapore  with  costs,  and  to  award  damages,  to  be  Thb  *•  Hkbe." 
settled  and  ascertained  in  the  usual  way  by  reference,  to  the  Hebe^ 
together  with  her  costs  of  the  suit,  and  her  costs  of  this  appeal* 

J.  HE  Beport  of  the  Judicial  Committee  to  Her  Majesty,  in  accor-  J.  C* 
dance  with  the  above  judgment,  not  having  been  presented,  and  no  1866 
Order  in  Council  issued  in  conformity  therewith  by  Her  Majesty,  Dec.  8. 
the  owners  of  the  Singapore  presented  a  special  petition,  addressed 
to  the  Judicial  Committee,  for  a  re-hearing  of  the  appeal.  This 
petition,  after  stating  the  circumstances  of  the  appeals  and  judg- 
ment of  their  Lordships,  whereby  the  owners  of  the  Singapore 
were  condemned  in  damages  and  costs,  alleged  "  that  during  the 
hearing  of  the  appeal  the  Counsel  for  the  owners  of  the  JBTcttf 
tendered  to  the  Lords  of  the  Judicial  Committee  present  thereat 
a  Book,  described  by  him  as  the  Log-Book  of  the  Hehe,  which 
Book  the  Lords  were  pleased  thereupon  to  receive  and  examine, 
and  subsequently  commented  upon,  notwithstanding  that  the  Book 
was  not  in  evidence,  neither  in  the  appeals  nor  in  the  causes  below, 
and  also  that  the  Counsel  for  the  owners  of  the  Singapore  strongly 
opposed  the  reception  of  the  same.  That  the  Eeport  of  the  Lords 
of  the  Judicial  Committee  to  Her  Most  Gracious  Majesty,  in  alter- 
ing the  decrees  of  the  Court  below  in  favour  of  the  owners  of  the 
Eehe^  proceeded  upon  grounds  inconsistent  with  the  case  made  by 
them  in  their  pleadings,  thereby  involving  a  departure  from  the 
rule  of  the  Judicial  Committee,  as  laid  down  in  its  decisions  in 
other  cases."  And  after  stating  that  the  Beport  of  the  Judicial 
Committee  had  not  been  confirmed  by  Her  Majesty ;  stated  that 
the  owners  of  the  Singapore  were  resident  in  Bremen,  in  Prussia, 
and  that  the  action  was  entered  in  the  Court  below  against  the 
Singapore  and  her  freight,  on  behalf  of  the  owners  of  the  Heb^,  the 
Petitioner  prayed,  that  the  Judicial  Committee  would  be  pleased  to 
allow  the  appeals  to  be  re-heard  before  them. 

♦  Present : — Sib  William  Erlb,  Sir  James  William  Colvile,  Sir  Edward 
Vaughan  Williams,  Lord  Justice  Cairns,  and  Sir  Richard  Torii?  Eimderslet. 


••  SiNGAPOBE 
AND 
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J.  0.  The  QaeefCs  Advocate  (Sir  R.  PhiRimore,  Q.C.),  and  Dr.  Twist, 

1866        Q.C.,  for  the  Petitioners  : — 

The  This  Tribunal  has  the  same  power  of  rectifying  mistakes  which 

have  been  made  by  misprision,  or  otherwise,  in  embodying  its  jndg- 
THK"HmiE."  ment,  as  belongs  by  Common  Law  to  Courts  of  Eecord.  That  has 
been  decided  after  full  argument  and  consideration  in  the  caee  of 
Bajundernarain  Roe  v.  Bijai  Oovind  Sing  (1).  In  that  case  all  the 
authorities  bearing  on  the  subject  were  investigated,  and  besides 
the  case  of  Dumaresq  v.  Le  Hardy  (2),  which,  with  another  case, 
V  as  referred  to  by  Lord  Brougham  in  his  judgment,  as  instances  of 
rehearings  before  the  Privy  Council,  there  is  also  a  full  collection 
of  cases  extracted  from  the  Journals  of  the  House  of  Lords,  where 
amendments,  variations,  and  alterations,  were  allowed  after  the 
hearing  of  appeals  by  that  House  (3).  Now,  in  all  these  cases 
the  judgment  or  decree  had  been  confirmed  or  enrolled,  but  in 
this  case  no  such  confirmation  has  taken  place.  The  judgment 
which  was  pronounced  by  the  members  of  this  Committee  is  still 
in  the  form  in  which  it  was  delivered — ^namely,  the  reasons  which 
induce  their  Lordsliips  to  advise  Her  Majesty,  and  which  the  Act 
of  Parliament  (4  Will.  4,  c.  41,  s,  3)  under  which  the  Judicial 
Committee  is  constituted,  requires  to  be  given  in  open  Court 
Until  the  Order,  which  is  framed  in  accordance  with  the  judg- 
ment, has  been  signed  and  confirmed  by  Her  Majesty  in  Coundl, 
there  is  really  no  final  judgment ;  and  if  this  Tribunal  has  the 
power  of  re-hearing,  as  the  ewes  referred  to  shew  it  has,  even 
when  the  judgment  has  been  confirmed  by  the  Order  in  Council, 
it  must  have  authority  to  do  so  before  such  Order  has  been  made 
or  issued.  Now,  that  is  the  state  of  circumstances  in  this  case. 
ITiere  has  been  no  Order  in  Council  yet  made  or  issued,  con- 
firming the  judgment  of  this  Tribunal  In  Motz  v.  Moreau  (4), 
an  application  for  the  re-hearing  of  an  appeal  was,  under  circum- 
stances somewhat  similar  to  those  we  state  in  our  petition, 
refused  upon  the  ground  only,  that  the  documents  objected  to 
as  improperly  included  in  the  transcript  of  the  Becord  had  not 
been  objected  to  by  the  Appellants  before  the  appeal,  and  had 
been  referred  to  by  them   at  the  hearing  of  the  appeal.     The 

(1)  1  Moore's  P.  C.  Cases,  117.  (3)  1  Moore's  P.  C.  Cases,  133  to  p.  141. 

(2)  Ibid.  127.  (4)  13  Ibid.  398. 
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Judicial  Committee,  howeyer,  did  not  in  that  case  question  their        J.  0. 
own  power  to  admit  the  re-liearing  of  an  appeal,  but  only  refused        1866 
it  in  the  circumstances  of  the  case.    Now,  we  say  that  this  Court        xhb 
is  bound  by  the  pleadings,  and  must  proceed  sectmdum  aUegcda  et  "®™^^"*' 
prohaia:  The  North  American  (1) ;  The  Ann  (2).    But  the  judg-  The'^Hw." 

lent  pronounced  by  this  Court  in  this  case  proceeds  on  grounds 
entirely  different  from  those  pleaded  by  either  party.  The  alle- 
gation pleaded  on  the  part  of  the  Sinffapore,  was,  that  the  wind  was 
north-north-east,  and  all  the  witnesses  deposed  to  that  being  the 
true  point  of  the  wind.  The  Log-Book  of  the  Singapore  confirmed 
that  statement.  The  allegation  on  the  part  of  the  Hebe  was,  that 
the  wind  was  north-west.  The  Hebe  produced  no  evidence  in  the 
Court  below  to  rebut  the  allegation  and  proof  given  in  by  the 
Singapore;  but  at  the  hearing  of  the  appeal  the  Log-Book  of 
the  Hebe  was  produced  for  the  first  time,  and,  though  objected  to 
by  us,  was  examined  by  the  Court,  and  it  seems  apparent,  from  the 
want  of  proof  in  the  cause,  that  their  Lordships  must  have  drawn 
their  conclusion  from  the  entries  in  that  Book,  and  not  from  the 
evidence  in  the  cause.  The  judgment  of  their  Lordships  assumes 
that  it  was  proved  by  the  Hebe  that  the  wind  was  north-west,  and 
that  she  had  so  pleaded,  whereas  the  fact  is,  she  pleaded  and  proved, 
so  far  as  her  evidence  can  be  relied  on,  that  the  wind  was  north- 
west by  west  We  apprehend,  upon  the  authority  of  Bajunder- 
narain  Rae  v.  Bijai  Oovind  Sing  (3),  as  well  as  the  undoubted 
power  in  this  Committee  to  allow  of  a  re-hearing  before  the  final 
report  and  an  Order  in  Council  has  been  issued  thereon,  that^ 
in  the  circumstances  of  this  case,  such  re-hearing  ought  to  be 
permitted. 

Sib  William  Erle:— 

Li  the  case  of  the  owners  of  the  ship  Singapore  against  the 
owners  of  the  Hebe,  this  petition  is  for  a  re-hearing  of  the  appeal.  • 

An  appeal  was  brought  to  this  Court  from  the  High  Court  of 
Admiralty,  and  when  that  appeal  came  before  the  Judicial  Com- 
mittee, Counsel  were  fully  heard  upon  it,  and  after  such  full  hear- 
ing the  Judicial  Committee  pronounced  a  deliberate  judgment^ 

(1)  12  Moore'8  P.  0.  Cases,  331.  (2)  13  Moore's  P.  C.  Cases,  198. 

(3)  1  Moore's  P.  C.  Cases,  117. 
Vol  J.  3  2  G 
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J.  0.       stating  the  reasons  for  their  decision,  and  the  gronnds  upon  which 

1866        their  report  to  Her  Majesty  wonld  be  fonnded« 

Thb  We  are  now  asked  to  order  a  re-hearing,  their  Lordship's  report 

"  ^"'ajid  ^"  °^*  having  as  yet  received  the  approval  of  Her  Majesty  in  CouncO  ; 

Tn'^HEBi."  and  the  first  question  is,  whether  it  is  within  the  competency  of 
this  Court  to  make  such  an  order  ? 

We  do  not  affirm  that  there  is  no  competency  in  this  Court  to 
grant  a  re-hearing  in  any  case.  We  find  from  the  case  of  Bajun- 
demaratn  Roe  v.  Bijai  Oovind  8ii%g,  reported  in  1  Moore's  P.C. 
Cases,  117,  that  there  may  be  a  re-hearing  for  the  purpose  of 
making  an  alteration  in  the  form  of  an  Order.  It  was  done  so 
there,  after  the  Committee  had  actually  decided  on  its  report,  and 
that  report  had  been  confirmed  by  the  King  in  Council  In  Lori 
BroughanCs  judgment  in  that  case,  a  number  of  instances  are  col- 
lected, two  in  this  Court,  and  others  in  the  House  of  Lords,  shewic? 
that  there  may  be  a  re-hearing  either  for  the  purpose  aboTe  men- 
tioned, or  where  the  intention  of  the  Court  appears  in  the  reasons 
given  for  their  judgment,  and  that  intention  would  be  defeated  un- 
less an  alteration  were  made  (1). 

.There  may  be  a  mistake  in  the  entry  of  the  judgment,  or  the 
expressed  intention  of  the  Court  may  be  defeated  by  defect  of  fonn 
in  various  ways,  and  where  the  Court  sees  clearly  that,  unless  a  re- 
hearing were  granted,  its  intention  declared  in  the  report  wonld  be 
defeated,  it  is  within  the  competency  of  the  Court  to  grant  it 
This,  however,  is  a  Su{)reme  Court  of  final  appeal,  and  it  is  incon- 
sistent with  the  purposes  for  which  such  a  Tribunal  was  instituted^ 
that  in  any  case,  at  the  option  of  the  parties  who  are  disaati^ei 
with  the  conclusion  which  the  Court  has  arrived  at,  they  should  be 
at  liberty  to  apply  for  a  reconsideration  of  the  judgment  upon  the 
point  decided  thereby.  Although  it  is  within  the  competmicy  of 
the  Court  to  grant  a  re-hearing,  according  to  the  authorities  cited 
above,  still  it  must  be  a  very  strong  case  indeed,  and  coming  within 
the  class  of  cases  there  collected,  that  would  induce  this  Court  so 
to  interfere. 

(1)  See  also  The  Montreal  Assurance  Order,  for  the  porpose  of  carrying  into 

Company  ▼•  M^OiHivray^  from  Canada,  execution  the  intention  of  the  Judicial 

in  13  Moore's  P.  C.  Cases,  p.  129,  when  Committee, 
an  Order  was  made  modifying  a  former 
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With  respect  to  the  petition  now  before  us,  it  appears  to  their  J.  a 
Ijordships  that  the  grounds  relied  on  for  the  Petitioner  do  not  isee 
bring  it  within  any  principle  on  which  such  an  application  can  be  thb 
supported,  and,  therefore,  the  prayer  of  this  petition  is  refused.       **  ^"^^ra^*"*  " 

Tor  the  satisfaction  of  the  parties  we  heard  the  grounds  upon  Thi  -Himl'' 
which  the  learned  Counsel  for  the  Petitioners  desired  to  have  the 
matter  reconsidered :  and  although  it  is  by  no  means  essential  to 
the  decision  we  have  come  to,  their  Lordships  give  me  authority 
to  add,  that  they  have  considered  the  arguments  so  addressed  to 
them,  and  haying  compared  the  statements  in  the  plea  of  the 
owners  of  the  Bebe  with  the  reasons  given  in  the  judgment  of  the 
Judicial  Committee,  they  see  no  reason  whatever  to  be  dissatisfied 
with  the  grounds  of  that  judgment  as  stated  in  the  report  wliich 
has  been  already  decided  upon. 

The  petition  is  dismissed  with  costs. 

''   Proctors  for  the  owners  of  the  Singapore :  Dyke  &  Stokes. 
Procter  for  the  owners  of  the  Hd>e :  C.  Waddihve. 


JAMES  GEORGE  and  akotheb Appellants;        j.o» 

THE  QUEEN  and  JOHN  SHAW Eespondentp.    DaTTio. 

ON  APPEAL  FROM  THE  VIGE-ADMIRALTY  COUBT  OF  SIEBRA 

LEONE. 

Sierra  Leme^Bevenue  totw,  hnaeh  cf— Proceedings  in  rem-^Pencities^ 
SecurUyfcr  coit^^Appeal  in  formd  pauperis. 

Decree  of  the  Vice- Admiralty  Cotirt  of  Sierra  Leone  in  a  proceeding  in 
rem  for  breach  of  the  revenne  laws  of  the  Colony,  condemning  the  goods 
seized,  and  the  owners  in  penalties,  reveised  by  the  Judicial  Committee  so 
far  as  the  penalties  were  concerned,  with  costs,  it  appearing  that  though  the 
claim  of  the  owner  of  the  goods  was  rightly  rejected,  because  he  failed  to 
comply  1^-ith  the  role  of  the  Vice-Admiralty  Court  requiring  security  for 


•  Present  i-^m  William  Eble,  Sib  James  William  Colvile,  Sib  Edwabd 
Vauohait  Williams^  and  Sib  Bichabd  Tobin  Ktsdebbley, 
Vol.  L  8  2  H 
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J.  0.  coBtSf  yet  thfit  such  rule  did  not* apply  as  regarded  the  penaliies,  i^^inst 

taaa  which,  he  was  entitled  to  be  heard  in  the  Court  below  without  giving  any 

^^.y^  ^  such  aecunty. 

Gbobob  Permission  given  to  appeal  in  formd  pauperis  in  a  case  in  which  the 

^  Appellant  was  not  heard  in  the  Court  below,  and  refused  leave  to  appeal  to 

*  Her  Majesty  in  Council,  the  decision  being  in  fact  ex  parte. 

In  this  case  the  appeal  was  brought  from  a  decree  of  the  Vice- 
Admiralty  Court  of  Sierra  Leone^  pronounced  in  June,  1865,  by 
which  a  canoe  and  barrel  containing  rum  were  condemned,  and 
held  forfeited  to  the  .Crown,  on  the  ground  that  the  barrel  of  rum 
had  been  iUegally  landed  at  Borhor,  in  the  Colony  of  Sierra  Leoney 
contrary  to  the  provision  of  the  Colonial  Ordinance  of  the  19th  of 
July,  1854,  passed  for  the  prevention  of  smuggling ;  and  the  canoe 
illegally  employed  in  the  removal  of  the  rum,  contrary  to  the  same 
Ordinance ;  and  the  Appellant,  James  Oeorge^  the  owner  of  the 
rum,  was  condemned  in  a  penalty  of  £300,  being  treble  the  value 
of  the  rum,  pursuant  to  the  provisions  of  the  Order  in  Council  of 
the  13th  of  February,  1849.  It  appeared  that  the  barrel  of  r^jm 
had  been  cleared  out  of  bond  at  Freetoton,  and  entered  for  the 
CocUborough  river,  which  is  out  of  the  jurisdiction  of  Sierra  Leone^ 
but  having  been  landed,  through  stress  of  weather,  as  it  was 
alleged,  at  Borhor,  was  there  seized,  with  the  canoe  in  which  it 
was  shipped,  by  order  of  the  Collector  of  Customs. 

The  usual  Monition  was  issued,  but  addressed  only  to  Oearpe, 
although,  as  it  was  alleg:ed,  it  was  well  known  to  the  Officers  of 
Customs  that  one  Shilling  was  the  owner  of  the  canoe.  Upon  the 
return  of  the^  Monition,  an  affidavit  of  claim,  in  «reply  to  the  affi- 
davit of  seizure,  was  brought  in,  and  a  motion  made  on  behalf 
of  the  Appellant,  Oeorge^  for  leave  to  file  a  claim  in  formd  pan- 
peris  on  the  usual  affidavit  of  poverty.  By  the  §  27  of  the  Rules 
and  Begulations  of  the  Yioe- Admiralty  Courts  Abroad,  £nuned  pur- 
suant to  the  Statute,  2  &  3  Will.  4,  c.  51,  the  claim  and  affidavit 
are  to  be  prepared  and  given  in  as  directed  in  derelict  cases ;  but^ 
in  compliance  with  the  Act,  6  Geo.  4^  c.  114,  s.  62,  security  must 
be  given  on  behalf  of  the  Claimant  in  the  sum  of  £60  sterling,  to 
answer  costs,  before  any  claim  can  be  received.  In  pursuance  of 
this  rule  the  Judge  of  the  Yioe-Admiralty  Court  refused  to  re- 
ceive the  claim  made  on  behalf  of  the  Appellanti  Oeorge,  without 
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security,  and  none  such  being  teniered,  prooeededy  without  hearing       J.  a 
the  parties,  to  condemn  the  canoe  and  barrel  of  rum  for  breach  of        1866 
the  Customs'  laws  of  the  Colony,  and  further  condenm  the  Appel-      qkobcs 
lant,  Oeorge,  in  the  penalties  sued  for,  namely,  £300,    An  applica-  ,j,^  Sumr 

tion  by  George  to  be  heard  on  the  subject  of  the  penalties  was  also        

refused.  An  appeal  was  asserted  on  behalf  of  both  the  Appellants, 
but  on  account  of  their  poverty  they  were  unable  to  give  the 
security  required  for  the  purpose  of  appealing  against  the  decree 
of  the  Vice-Admiralty  Court 

On  the  12th  of  February,  1866,  an  application  was  made  to  the 
Judicial  Committee,  on.  behalf  of  the  Appellants,  for  leave  to 
prosecute  their  appeal  in  forma  pauperis,  notwithstanding  that 
the  usual  security  for  costs  had  not  been  given  by  them  in  the 
Court  below,  when  their  Lordships,  having  heard  Counsel  on  their 
behalf,  gave  them  such  leave,  the  Queen's  Proctor  being  present^ 
and  not  objecting  thereto. 

The  appeal  now  came  on  for  hearing. 

Mr.  Edmund  F.  Moore,  Mr.  Bavny,  and  Mr.  Paier,  for  the  Ap- 
pellants : — 

The  seizure  and  prosecution  were  not  justified  in  the  circum- 
stances of  the  case.  The  Appellants  are  both  British  subjects. 
George  is  a  general  trader.  Shilling,  the  owner  of  the  canoe,  an  old 
man  living  at  Stissex,  and  had  let  and  chartered  his  canoe  at  the 
time  of  the  seizure  to  one  Eong  CreBper,  who  was  navigating  the 
same.  It  appears,  from  the  affidavit  of  seizure,  that  the  account 
the  boat's  crew  of  the  canoe  gave  of  themselves  wa£f,  that  they  were 
bound  for  Sussex,  on  the  way  to  the  CocJcborough  river,  that  when 
off  there  the  weather  was  dark  and  stormy,  and  the  vessel,  being 
unable  tojandi  was  driven  on  shore  at  Borhor,  about  a  mile  further 
down  the  coast,  and  there  the  cask  of  rum  was  removed  out  of  her, 
to  enable  the  necessary  repairs  to  be  made  to  her  bottom.  The 
cask  of  rum  was  stowed  in  a  house  adjoining.  There  was  no  con- 
cealment, and  it  was  delivered  up  to  the  Officers  immediately  on 
their  inquiring  for  it.  Under  such  circumstances  the  seizure  was 
uncalled  for  and  illegal.  The  affidavit  in  reply  to  the  affidavit  of 
seizure,  which  the  Court  below  refused  to  admit,  because  the 
usual  claim  had  not  been  filed,  or  security  for  costs  given,  but 
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J.  0.       which  is  returned  with  the  papers  in  the  cause ;  is  a  complete 

1866       answer  to  the  statement  made  in  the  affidavit  of  seizure.    We  ap- 

Geosoe     prehend  that  the  leave  given  to  appeal  in  forma  pauperis  from. 

Tim  Queen   ^^^  sentence  of  condemnation  and  penalties,  entitles  us  to  refer  to 

that  affidavit  now,  and  that  the  Committee  will  give  it  its  due 

weight.  But  there  are  other  objections  which  render  the  judgment 
of  the  Vice-Admiralty  Court  untenable.  In  the  first  place,  the 
seizure  was  made,  as  the  Monition  expressed,  for  breach  of  an 
Ordinance  passed  on  the  16th  of  March,  1852,  entitled  ''An  Ordi- 
nance for  Granting  Duties  on  Customs,"  and  of  an  Ordinance 
passed  on  the  19th  of  July,  1854,  for  *'the  prevention  of  smug- 
gling ; "  and  of  an  Order  in  Council  of  the  13th  of,'  February, 
1849,  for  regulating  the  trade  of  the  Colony  of  Sierra  Leone,  ani 
of  an  Act  of  Parliament,  the  18  &  19  Vict  c.  96,  to  consolidate 
certain  Acts,  and  otherwise  amend  the  laws  of  the  Customs, 
whereas  the  decree  proceeds  solely  on  the  Ordinance  of  the  19tli 
of  July,  1854. 

Now,  as  regards  the  Order  in  Council  of  February,  1849,  no 
penalty  is  imposed  by  that  Order  for  anything  prohibited  by  it  to 
be  done;  and  the  Ordinance  of  the  19th  of  July,  1854,  has  been 
repealed  by  subsequent  Orders  in  Council,  and  by  the  general 
provisions  of  the  16  &  17  Vict  c.  107,  sec.  190,  which  declares 
all  Colonial  laws  repugnant  to  Acts  of  ParUament  to  be  absolutely 
void.  But  the  chief  ground  of  our  complaint  is,  that  we  were  con- 
demned in  penalties  without  being  heard.  The  rule  of  the  Vice- 
Admiralty  Court^  requiring  security  for  costs,  before  a  Claimant 
can  be  heard,  applies  to  proceedings  in  rem,  when  a  seizure  has 
been  made ;  but  there  is  no  such  rule  in  personam;  'the  penalties 
are  due,  if  at  all,  under  the  18  &  19  Vict  c.  96,  and  are  not  prose- 
cuted for  under  the  Bules  and  Begulations  of  the  ViceAdmiralty 
Court,  but  under  the  Statute.  We  contend,  therefore,  that  we 
ought  to  have  been  heard  against  the  penalties,  and  that  to  exdade 
us,  as  the  Judge  below  did,  because  we  could  not  give  security  for 
costs,  was  both  irregular  and  illegal. 

The  Queen's  Advocate  (Sir  B.  PhiHimore,  Q.C.)'and  Mr.  Hannen, 
for  the  Bespondents : — 

The  affidavit  of  seizure  discloses  grounds  amply  sufficient  to 
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justify  the  seizure  and  condemnation  both  of  the  rum  and  canoe.       J«  0. 
The  forfeiture  of  the  rum  was  rightly  declared  by  the  Court  below       1866 
to  be  under  the  Order  in  Council  of  the  13th  of  February,  1849.     gmm 
That  Order,  by  the  6th  section,  provides :  "  that  no  goods  shall  be  j,^^  J 
laden,  or  water-borne  to  be  laden,  on  board  any  ship,  or  unladen       — 
fix>in  any  ship  in  the  said  Colony,  until  due  entry  shall  have  been 
made  of  such  goods,  and  warrant  granted  for  the  lading  or  unlading 
of  the  same ;  and  the  person  entering  any  such  goods  shall  deliver 
to  the  Collector  of  the  Customai,  or  other  proper  OflSoer,  a  bill  of 
the  ^itry  thereof,  Mrly  written  in  words  at  length,  containing  the 
name  of  the  exporter  or  importer,  and  of  the  ship,  and  of  the 
Master,  and  of  the  place  to  or  from  which  bound,  and  of  the  place 
vdthin  the  port  where  the  goods  are  to  be  laden  or  unladen,  and 
the  particulars  of  the  quality  and  quantity  of  the  goooB,  and  the 
packages  containing  the  same,  and  the  marks  and  numbers  on  the 
packages,  and  setting  forth  whether  such  goods  be  the  produce  of 
the  British  possessions  or  not,  and  shall  also  deliver  at  the  same 
time  one  or  more  duplicates  of  such  bill,  in  which  all  sums  and 
numbers  may  be  expressed  in  figures,  and  the  particulars  to  be 
contained  in  such  bill  of  entry  shall  be  written  and  arranged  in 
such  form  and  manner,  and  the  number  of  such  duplicates  shall 
he  such  as  the  Collector  or  other  principal  officer  shall  require ;" 
and,  by  the  21st  section,  it  is  ordered  ^that  all  vessels,  boats,  car- 
riages, and  cattle,  made  use  of  in  the  removal  of  any  goods  liable 
to  forfeiture  under  that  Order,  or  under  any  Act  or  Order  relating 
to  the  customs,  or  to  trade  or  navigation,  shall  be  forfeited ;  and 
«very  person  who  shall  assist  or  be  otherwise  concerned  in  the  un- 
shipping, landing,  or  removal,  or  in  the  harbouring  of  such  goodet, 
or  to  whose  hands  or  possession  the  same  shall  knowingly  come, 
shall  forfeit  the  treble  value  thereof,  or  the  penalty  of  £100,  at  the 
election  of  the  Officers  of  the  Customs ;  and  the  averment  in  any 
information  or  libel  to  be  exhibited  for  the  recovery  of  such  penalty, 
that  the  Officer  proceeding  has  elected  to  sue  for  the  sum  mentioned 
in  the  information  or  libel,  shall  be  deemed  sufficient  proof  of  such 
election,  without  any  other  or  fiirther  evidence  of  such  fiwst.*' 

Now,  these  are  the  provisions  under  which  the  proceedings  were 
taken  against  the  Appellants,  the  owners  of  the  rum,  and  the  canoe 
from  which  it  was  illegally  landed    But  there  is  another  provision 
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J.  0.       in  this  same  Order  in  Council  of  the  13th  of  Febroary,  1849,  which 

1866       declares  all  Laws  repugnant  to  that  Order  to  be  Toid ;  it  is  the 

GioBGs      46th  section  of  the  order  which  proyides  ^  That  all  laws,  bj^-lawg, 

Thb  Qitken.  'ifi*^^  ^^  customs,  at  this  time,  or  which  hereafter  shall  be  in  pwc- 

tice,  or  endeavoured  or  intended  to  be  in  force  or  practice  in  the 

said  Colony,  which  are  in  anywise  repugnant  to  this  Order,  or  to 
any  Act  of  Parliament  made,  or  hereafter  to  be  made,  in  the  UnXei 
Kmgiom,  so  far  as  such  Act  shall  relate  to  the  said  Colony,  are 
and  shall  be  null  and  void  to  all  intents  and  purposes  whatsoeyer." 
Here  then  is  an  answer  to  the  supposed  repeal  of  this  Order  in 
Council  by  the  Statute,  16  &  17  Vict  c.  107.  Nor  are  there  any 
grounds  for  arguing  that  such  Order  has  been  repealed  by  any  sob- 
sequent  Q|dinance.  The*seizure,  therefore,  was  a  valid  and  rightfiil 
seizure,  and  if  so,  the  penalties  follow  as  of  course ;  and  the  pro- 
ceedings were  properly  taken,  and  were  strictly  in  accordance  with 
the  practice  of  Her  Majesty's  Vice-Admiralty  Courts,  established 
and  regulated  by  the  rules  framed  under  the  Statute,  2  &  3  Willi 
c  51.  The  proceedings  being  under  those  '^rules,  and  the  security 
required  in  making  claims  imperative  by  the  Act,  6  Greo.  4,  c.  Hi 
sec  62,  the  Court  below  had  no  power  to  relax  the  rule,  or  \o 
admit  the  claim  without  security,  and  the  consequent  condemnation 
and  adjudgment  of  penalties  followed  as  of  course;  the  Vice- 
Admiralty  Court  had  no  authority  to  admit  a  claim  in  forma  fs^- 
feris,  nor  will  this  Court  establish  so  dangerous  ^  precedent. 

Sib  William  Erle: — 
This  is  an  appeal  from  a  decree  of  the  Vice- Admiralty  Court  of 
SierraLeone,  made  in  a  proceeding inrem, in  respect  of  thesdmre 
of  some  property,  viz.,  a  canoe,  and  a  barrel  of  rum,  and  also  in  a 
proceeding  in  respect  of  penalties  alleged  to  have  been  incurred 
for  breaches  of  the  revenue  laws.  In  the  proceeding  in  rem,  the 
judgment  was  that  the  property  seized  was  forfeited,  and  in  the 
same  decree  the  Court  adjudged  that  the  penalties  had  been  in- 
curred, and  condemned  the  Appellant,  Qeorgcy  in  the  pa}Tnent  of 
those  penalties.  But,  although  both  those  matters  are  disposed  of 
in  one  and  the  same  decree,  their  Lordships  are  of  opinion,  that  it 
has  the  effect  of  two  separate  and  distinct  decrees,  as  if  pronounced 
in  two  separate  and  distinct  suits ;  in  one,  the  liability  of  the  part;' 
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to  penalties  being  the  matter  in  digpnte ;  in  the  other,  the  liability  X  a. 

of  the  goods  to  be  seized  and  condemned.  I8O6 

Now,  in  respect  of  the  suit  for  the  penalties,  the  Judge  of 


the  Court  below,  proceeding  upon  a  rule  relating  to  claims  to  «^  ontsK 

goods  supposed  to  be  forfeited  (as  to  which  the  party  is  not 

allowed  to  have  his  daim  admitted,  unless  he  has  given  security 
for  costs),  considered  that  that  rule  extended  to  a  proceeding  in 
which  the  question  was  the  liability  to  penalties,  and  upon  that 
ground  condemned  the  Appellant^  Oeorge.  But  inasmuch  as  it  is 
contrary  to  the  first  principles  of  justice  that  a  party  should  be 
liable  to  be  condemned  in  penalties  without  haying  an  oppcn'tunity 
of  being  heard  (that  being  the  effect  of  holding  that  it  may  be 
made  a  condition  precedent  that  he  shall  not  be  heard  until  he  has 
given  security,  which  at  times  may  be  impossible);  their  Lordships 
at  once  recognise  the  validity  of  that  as  a  ground  of  complaint 
against  this  decree. 

If  there  had  been  an  express  enactment  that,  in  circumstances 
like  the  present^  a  party  should  not  be  permitted  to  be  heard  until 
he  had  given  security  for  costs,  we  should,  of  course,  be  bound  to 
give  effect  to  it ;  but  no  such  clause  in  any  Act  of  Parliament  has 
been  pointed  out  to  us ;  their  Lordshi](i  are,  therefore,  of  opinion 
that,  upon  that  ground,  so  much  of  the  decree  as  imposes  penalties 
on  OeoTffe,  and  condemns  him  in  the  suni  of  £300,  should  be  re- 
versed. He  had  a  right  to  be  heard — ^his  right  was  refused ;  in 
that  respect  the  proceeding  was  contrary  to  law,  and  he  had  a 
good  ground  of  appeal. 

The  other  portion  of  the  decree  is  the  judgment  relating  to  the 
goods.  It  is  a  decree  in  a  proceeding  in  rem,  in  respect  of  goods, 
which  is  in  its  nature  different  from  a  decree  in  a  suit  for  penalties 
due  under  the  revenue  laws.  The  latter  decree  would  be  against 
a  particular  wrongdoer ;  but  the  proceeding  in  rem  is  a  suit,  in  a 
manner,  against  all  persons  interested,  and  a  judgment  obtained  in 
such  a  suit  is,  if  valid  in  itself,  a  judgment  against  all  the  world. 

Now,  when  goods  are  seized  for  a  breach  of  the  revenue  law, 
the  party  interested  in  disputing  the  validity  of  the  seizure  has, 
according  to  the  regulations  made  in  that  respect,  a  right  to  come 
in  and  have  the  validity  of  that  seizure  tried  in  the  proper  Oourt! 
But  his  right  to  come  in  and  have  the  validity  of  that  seizure 
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J.  a       tried  is  limited  by  the  rules  and  regulations  of  the  Yice-Admindty 

ifm       Courts  abroad,  by  one  of  which  it  is  made  law,  that  the  daim 

Garaai     ^^^  affidavit  are  to  be  prepared  and  given  in  as  directed  in  derelict 

*: cases.     But  in  compliance  with  the  Act,  6  Greo.  4,  c.  114,  s.  62, 

—  security  must  be  given  on  behalf  of  the  Claimant,  in  a  sum  not 
exceeding  £60  sterling,  to  answer  the  costs,  before  any  claim  can 
be  received. 

The  Judge  in  the  Court  below  held  that  the  claim  of  the  present 
Appellant,  Oeorge,  could  not  be  received,  because  he  could  not  give 
security  for  costs ;  and  therefore,  not  having  received  his  claim,*the 
Court  proceeded  to  give  judgment  of  condemnation  against  the  goods. 

The  case  has  been  aigued  before  us  with  considerable  ability 
upon  all  the  points. 

It  has  been  contended  that  this  regulation  had  ceased  to  be 
operative,  because,  as  was  supposed,  the  Statute  from  which  it 
emanated  had  been  abolished.  It  is  a  regulation  made  by  virtae 
of  a  Statute,  and,  being  in  conformity  with  the  powers  confezred 
by  that  Statute,  it  has  the  same  authority  as  the  Statute  itself; 
and  if  the  Statute  had  been  repealed,  the  regulation  would  hare 
ceased  to  have  any  operation. 

But  their  Lordships  are  K  opinion  that  the  Appellant  has  failed 
to  establish  this  proposition.  Q?he  Statute  under  which  this  regn- 
lation  was  made  appears*  to  us  to  be  in  force  and  operation ;  the 
regulation,  therefore,  was  one  which  still  bound  the  learned  Judge, 
and  it  was  his  duty  to  act  upon  it. 

It  appears  that  at  the  proper  time  the  Claimant  in  the  Court 
below  (the  Appellant,  Oeorge,  who  desired  to  be  a  Claimant)  came 
forward  by  his  Proctor,  and  claimed  to  have  a  place  as  a  suitor  in 
Court,  wherein  he  might  dispute  the  validity  of  the  seizure,  and 
stop  the  proceedings  for  a  condemnation ;  but,  under  the  regula- 
tions above  dted,  it  was  objected  that  the  claim  could  not  be 
admitted  unless  security  for  costs  was  given.  Q?he  question  whether 
such  security  should  be  given  was  then  gone  into,  and  in  the  result 
the  claim  was  not  admitted,  because  security  for  costs  could  not 
be  given. 

Now,  we  are  all  of  opinion,  that  at  that  stage  of  the  proceedings 
tiie  Judge  in  the  Court  below  was  warranted  by  the  rule  in  coming 
to  the  conclusion  he  did.    The  claim,  then,  was  not  admitted; 
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and   tibe  daim  not  being  admitted,  the  interference  of  Qeorge^       j.  o. 

as   Claimant  in  the  Court  below,  was  from  that  time,  so  far  as       1S66 

related  to  the  proceeding  in  rem,  at  an  end;  and  the  decree  passed     qiobob 

whicli  has  been  mentioned.    The  effect  of  the  refusal  to  admit  m     !L' 

Tbb  Queeh. 

Ilia  claim  was  to  exclude  him  from  being  a  party  to  the  suit  so  hi       — 
as  related  to  the  proceeding  in  rem. 

It  is  upon  that  ground  our  decision  of  this  appeal  is  to  proceed. 
The  only  party  to  the  proceeding  personally  before  the  Court  was, 
in  point  of  law,  not  before  the  Court  at  aU,  because  there  was  a 
<x>ndition  precedent  to  his  appearance  being  effectiye,  yiz.,  that  he 
slionld  give  security  for  costs,  which  he  had  not  complied  with. 
Although  he  was  present  in  Court  in  one  sense,  by  his  Proctor, 
yet,  in  point  of  law,  he  was  not  there  at  aU ;  he  was  stopped  from 
being  there  upon  what  we  think  was  a'good  ground ;  and  if  that  was 
a  lawful  stoppage,  it  was  a  ground  for  a  decree  against  the  party. 

The  Appellant  having  been  so  stopped  from  being  heard  in  the 
Court  below,  might  have  appealed  upon  that  ground ;  and,  having 
obtained  leave  from  this  Committee  to  appeal  in  forma  pauperis, 
he  has  appeared  before  us,  and  contended  that  the  ground  upon 
which  he  was  condemned,  and  refused  leave  to  appeal,  namely,  be- 
cause he  neglected  and  was  unable  to  give'  the  requisite  security 
for  costs,  was  not  a  good  ground ;  so  &r,  however,  as  that  is  con- 
cerned, we  are  of  opinion  that  the  judgment  of  the  Court  below 
was  right,  and  that  this  contention  on  the  part  of  the  Appellant 
has  failed. 

As  to  the  subsequent  proceedings  in  the  Court  below,  there  has 
been  considerable  argument  before  us.  It  is  said  that  the  pro- 
ceedings after  Charge  had  been  so  excluded  were  either  irregular, 
defective,  or  otherwise  void;  and  much  of  the  argument  has  been 
upon  the  point  as  to  the  condemnation,  the  irregularity  in  the 
form  of  the  Monition,  and  other  defects  in  point  of  form. 

As  to  those,  objections,  we  dispose  of  them  upon  the  ground,  that 
the  suitor  in  the  Court  below  could  not  be  heard  to  argue  or  obtain 
judgment  upon  any  of  those  grounds.  We  think  the  Appellant, 
Oeorge,  having  been  properly  excluded  in  the  proceedings  in  the 
Court  below,  has  no  right  in  respect  of  this  appeal  to  take  up  any 
matter  which  could  not  have  been  heard  on  his  behalf  against 
the  judgment  in  the  Court  below. 
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J.  c.  We,  therefore,  do  not  entertain  any  of  those  objections,  and  must 

1866       not  be  understood  to  have  given  any  opinion  npon  their  Tuliditror 

Obobge      non-validity.    TI^  appeal  is  a  matter  between  the  parties,  lb 

The  Qcees  ^PP®!'*^^  Oeorge^  and  the  Respondents ;  and  our  judgment  i« 

limited  to  the  rights  vested  in  that  Appellant^  and  the  rights 

vested  in  him  are  limited  in  the  manner  already  deBcribed 

Another  point  has  been  pressed  npon  us — the  hardship  of  tb 
case  npon  the  Appellant^  George  ;  but  it  is  obvious  that  that  eodd 
have  no  influence  upon  our  decision. 

In  the  enactment  of  the  revenue  laws  for  the  prevention  c 
smuggling,  the  Legislature  may  very  well  have  intended  that  is 
a  proceeding  in  rem,  in  which  every  one  who  has  any  interesti 
summoned  to  come  forward  and  make  his  claim,  the  right  of  eit^ry 
person  so  to  come  forward  should  be  subject  to  some  degree  of  i^ 
striction.  It  may  be  very  reasonable  that  there  ahonld  be  secaritj 
for  costs,  because  it  might  be,  that,  [unless  there  was  a  power  i  • 
require  such  security,  the  revenue  could  not  be  collected.  B^t 
whatever  the  reason  may  be,  we  must  take  the  law  as  it  stanis 
and  we  are  clearly  of  opinion  that  the  law  as  it  stands  authoriztJ 
the  Judge  in  the  Court  below  to  pronounce  the  judgment  he  did; 
that  unless  the  Appellant,  George,  gave  security  for  the  eosi&b 
ought  to  be  excluded ;  and  our  judgment  is  that  his  claim,  n<x 
being  admitted  in  the  Court  below,  the  objections^made  to  the  sub- 
sequent proceedings  cannot  be  maintained  on  this  appeal. 

The  result  is,  that  their  Lordships  will  recommend  io  Her 
Majesty  to  dismiss  the  appeal,  jso  far  as  regards  the  condemnatm 
that  is,  the  judgment  in  rem,  without  prejudice,  however,  to  any 
question  in  any  other  proceeding  affecting  the  validity  of  soch 
condenmation,  as  to  which  their  Lordships,  for  the  reasons  already 
given,  pronounce  no  opinion.  And  their  Lordships  will  hnaWf 
advise  Her  Majesty  to  reverse  that  part  of  the  decree  which  con- 
demns the  Appellant,  George,  in  the  penalty  of  £800,  with  the  costs 
of  this  appeal,  and  further  to  remit  the  cause. 

Solicitors  for  the  Appellants :  Messrs.  Hampton  db  Burgin> 
^  Proctor  for  the  Re^ondent :  F.  H.  Dyke,  Her  Majesty's  Procu- 
rator-General. 
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In  r«  flERBERrS  PATENT.  J.  C* 

1867 
Letters  FatetU^AsiignmeiU  of  moieiy ^Petition  hy  Patentee  and  Assignees  for  er-         ,^y^ 

tenHon  ff  term— Death  of  Patentee  before  hearing— Non-user  a  premimpticn      FA.  1 , 2. 

against utUiiy—ProUmgaiion  toAsngnees  in  irtut  astoPatente^a  moiety^fw        *""" 

Am  EocecutrtK  and  Besidtiary  legatee^ 

Petition  for  prolongation  of  term  of  Letters  Patent  by  Patentee,  tc^ether 
with  tli  AssigneeB  of  a  moiety  of  the  Patent.  After  the  presentation  of  the 
petition,  and  before  the  hearing  the  Patentee  died,  haying  by  his  Will  ap- 
pointed his  Widow  Executrix  and  Residuary  legatee.  Extension  granted 
to  the  Assignees  on  condition  that  they  held  the  moiety  of  the  Patent  in  trust 
for  the  Widow  of  the  Patentee. 

If  an  invention  has  not  been  brought  into  practical  use  during  the  term  of 
the  Letters  Patent,  it  raises  a  strong,  though  not  condusiye,  presumption 
against  its  utility ;  and  unless  there  are  circumstances  to  rebut  such  pre- 
sumption, an  extension  of  the  term  of  Letters  Patent  will  not  be  granted. 

The  fact  of  a  Patent  of  a  valuable  nature,  but  having  a  limited  market^ 
not  having  been  so  generally  used  as  to  remunerate  the  Inventor,  is  sufficient 
to  remove  the  presumption  against  the  utility  of  the  invention. 

J.  HE  Petitioners  in  this  case  were  the  Patentee,  Oeorge  Eerhert,  and 
Messrs.  NewaU  &  Co.,  Assignees  of  a  moiety  of  the  Patent  rights. 

The  petition  stated  that  Herbert,  previously  to  the  grant  of 
the  Letters  Patent,  had,  after  considerable  personal  application 
and  cost,  inyented  certain  ^  Lnprovements  in  constructing  and 
mooring  light-vessels,  buoys,  and  other  similar  floating  bodies,'* 
for  which  he  obtained  Letters  Patent,  dated  the  6th  of  April,  1853, 
which  invention  was  of  great  utility  and  great  public  benefit. 
That  the  invention  consisted  principally  in  the  constructing  light- 
vessels,  and  also  buoys  and  such  like  floating  bodies,  with  bottoms 
of  a  concave  or  conical  shape  formed  in  such  manner  that  mooring 
chains  might  be  attached  to  them  at  or  near  the  apex  of  the  cone- 
shaped  bottom,  and  at  or  as  near  as  may  be  to  their  lines  of  floata- 
tion, and,  where  convenient,  at  or  as  near  as  may  be  to  their 
centres  of  gravity.  That  the  invention  had  introduced  very  great 
improvements  in  buoys  which  were  previously  in  use,  and  the  use 
of  buoys,  made  according  to  the  invention,  had  been  attended 
with  results  of  the  utmost  importance.    The  advantages  which 

♦  Present  :-^m  Wujjah  Eble,  Sib  J  axes  William  Colvile,  Sib  Edwabd 
Yaughak  Williams,  and  Sib  Richabd  Tobin  Eikdebsley. 
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J.C.  buoys  made  according  to  the  inyention  had  OTer.  buoys  whid 
1867  were  previously  in  use,  were  that,  from  their  peculiar  constniction, 
In  re  they  preserred  an  upright  position  in  all  circumstances,  and  aDovei 
^i^^  ^  of  the  mooring  chains  being  so  attached  to  them  that  they  migh 
—  be  moored  in  exposed  positions,  where  no  other  buoys  which  vonli 
afford  equally  conspicuous  and  visible  sea  marks  could  possiblj  be 
secured.  That  light-vessels,  or  floating  lightrhouses,  made  accord- 
ing to  the  invention,  had  also  great  advantages  over  any  other 
kind  of  light-vessels ;  they  could  be  made  much  more  sfeady,  asd 
exhibit  lights  of  a  higher  order  than  any  other,  and  could  k 
securely  moored  in  any  required  position,  and  even  in  the  open 
ocean ;  which  advantages  were  most  important,  and,  when  pio- 
perly  recognised  by  Official  authorities,  would  revolutionise  tk 
existing  system  of  Light-houses  and  vessels,  and  introduce  a  k 
safer  and  better  system  of  h'ghting  the  approaches  to  our  co^ 
which  would  confer  great  advantages  as  well  on  this  country  as  en 
the  Maritime  world  at  large.  That  the  advantages  arising  fioc 
the  manufacture  and  mooring  of  the  Petitioner's  buoys  were  bein; 
practically  tested  by  Official  authorities ;  the  buoys  being  used 
by  the  Trinity  Board  where  they  required  buoys  to  be  moored  in 
very  exposed  positions,  and  such  buoys  had  been  and  were  exteo- 
sively  used  by  the  Mersey  Dock  and  Harbour  Board,  by  the  Indian 
Gk)vemment,  and  by  the  Governments  of  France,  Spain,  Russia,  aad 
Holland,  by  the  African  Company  for  the  purpose  of  buoying  tbe 
entrance  to  the  Biver  Bonny,  and  by  others.  That  the  Petitioiier, 
Herbert,  had  sold  one  moiety  of  the  Letters  Patent  to  the  other 
Petitioners,  Messrs.  NewaU  dt  Co.,  for  the  sum  of  £1,000,  and  that 
the  Petitioners  had  a  reasonable  expectation  that  if  the  term  of  the 
Letters  Patent  was  prolonged,  the  Patentee  would  eventually  re- 
ceive remuneration  for  his  outlay,  and  for  the  time  and  attention  he 
had  devoted  to  the  introduction  and  working  of  the  invention,  and 
the  other  Petitioners,  Messrs.  NewaU  dt  Co.,  would  also  be  remns^ 
rated  for  the  assistance  and  co-operation  which  they  were  prepared 
to  give  in  bringing  the  invention  into  general  use ;  that  the  pay* 
ment  of  the  sum  of  £1,000  to  the  Petitioner,  Herbert,  only  partially 
covered  the  expenses  which  he  had  previously  incurred,  and  that  ss 
the  Petitioners  had  not  as  yet  received  any  adequate  remuneration, 
and  the  merits  of  the  invention  had  only  recently  become  recog- 
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nised  by  Official  boards,  the  Petitioners  prayed  for  a  prolongation       J.  C. 
of  the  Letters  Patent  for  ^an  additional  term  of  fourteen  years.  1867 

After  the  petition  was  presented,  the  Patentee,  Herbert,  died,       j>[7e 
having  by  his  Will  appointed  his  Widow  Executrix  and  Kesiduary    ^temt'* 
legatee,  whereby  she  became  the  sole  person  interested  in  the        — 
undisposed  moiety  of  her  late  husband's  Patent 

The  fact  of  the  death  of  the  Patentee  haying  been  stated,  and 
probate  of  the  Will  produced,  their  Lordships  permitted  the  hear- 
ing to  proceed  without  requiring  a  supplemental  petition  at  that 
stage  of  the  proceedings;  but  directed,  in  case  a  prolongation 
should  be  granted,  that  sufficient  proofs  should  be  afforded  to 
enable  the  recital  of  the  death  and  bequest  to  be  inserted  in  the 
preamble  of  the  Letters  Patent. 

Evidence  of  the  meritorious  nature  of  the  invention  was  given, 
and  of  the  efforts  made  to  bring  it  into  general  use,  and  of  its 
adoption  by  the  Trinity  Board,  It  appeared  &om  the  accounts^ 
that,  with  the  exception  of  the  sum  received  for  sale  of  the  moiety, 
the  Patentee  had  derived  no  benefit  from  the  Patent  in  consequence 
of  the  limited  demand  for  the  invention. 

;    Mr.  Orove,  Q.C.,  and  Mr,  Atton^  for  the  Widow  and  Assignees : — 

^  No  similar  case  has  occurred  in  which  a  Petitioner  for  a  pro- 
longation of  the  term  of  his  Letters  Patent  has  died  pending  the 
hearing.  Here  the  Assignees  of  the  moiety  of  the  Patent  are 
strictly  the  only  Petitioners  before  the  Court.  The  Widow  of  the 
original  Patentee  is,  however,  willing  that.,  if  an  extension  of  the 
term  be  granted,  it  should  be  exclusively  to  the  Assignees,  as  she 
has  perfect  confidence  in  them ;  or  that  there  should  be  a  declara- 
tion that  they  hold  a  moiety  in  trust  for  her. 

With  regard  to  the  merits,  it  is  evident  that  from  the  peculiar 
nature  of  the  invention  it  must  have  a  limited  market,  and  great 
prejudice,  and  distrust,  has  existed  against  the  Patent,  which  pre- 
vented it  getting  into  general  use,  so  that,  practically,  no  profit 
has  as  yet  been  made  by  the  Patentee.  The  accounts  of  the 
Licensees,  as  required  by  the  rule  laid  down  in  Tratmaris  Patent  (1), 
and  MaUef$  Patent  (2),  though  shewing  the  sum  of  £400  as  paid 
for  royalties,  is,  in  reality,  a  mere  trade  profit. 

(1)  Law  Bep.  1  P.  C.  118.  (2)  Law  Bep.  1  P.  C.  308. 
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J.  c.  Mr.  Hannen,  for  the  Crown : — 

^8^  Admitted  the  merit  and  utility  of  the  inyention,  and,  allomic 


In  re       the  acconnts  to  be  correct,  left  it  to  their  Lordships  to  detennioe 

H'bbbrbt's 

Fatest.     whether  there  should  be  any,  and  what,  prolongation. 


Sib  William  Eble: — 

In  this  case  their  Lordships  will  report  to  Her  Majesty  tk 
there  should  be  some  extension  of  term  granted  to  the  proprietcrs 
of  this  Patent.  When  the  case  was  first  opened  some  of  tiieii 
Lordships  were  of  opinion  that  it  would  fall  within  the  principle  c 
the  case  (1)  which  had  been  decided  just  preyiously,  namely,  tk 
if  a  patent  invention  has  been  brought  folly  before  the  attention  c 
those  who  are  interested  in  its  use  and  application,  and  that  ic : 
fourteen  years  the  Patentee  has  had  the  exclusiye  right  to  tk 
Patent,  at  the  end  of  that  term  (the  privilege  being  somewhat  i: 
the  nature  of  a  contract  with  the  public),  they  should  have  tL 
power  to  use  the  Patent.  An  extension  of  the  term,  in  fact,  beic; 
the  taking  away  from  the  public  that  which  is  in  the  nataie  of  t 
contract  between  the  Patentee  and  the  public.  But  the  foil  ic- 
yestigation  which  the  present  case  has  undergone  has  led  tbti: 
Lordships  to  the  conclusion  that  there  are  material  differences 
between  this  case  and  the  one  just  decided,  which  prevent  tk 
application  of  the  same  principle. 

This  is  an  invention  which  has  a  very  limited  market ;  it  is  only 
wanted  where  man  has  to  contend  with  the  wind,  and  the  warei 
and  the  tides,  in  a  floating  position.  It  has  a  very  limited  applies 
tion  with  respect  to  one  part  of  the  invention  which  has  been  m(^ 
brought  to  our  attention  by  the  evidence  to-day.  I  mean  its  appli- 
cation to  floating  light-ships,  where  the  use  of  this  invention,  as 
contemplated  by  the  Patentee,  namely,  affording  a  safe  ffdi^  ^^ 

(1)  His  Lordship  alluded  to  67tybr(f»  SimiOer's  Patent    (4  Moore's  P- ^• 

Patent  for  "  Improvementa  in  appa-  Cases,  164) ;  Wrighfs  Patent  (1 V* 

ratns  for  lowering  Boats  evenly,  and  Pat.  Cases,  576),  where  it  ^vfts  i^U 

preventing  them  filling  with  water."  that  the  fact  of  an  invention,  vheo 

There  was  no  point  in  that  case  re-  known,  not  getting  into  general  nse  k 

quiring  a   report.     An  extension  of  unless  explained  away,  an  objection  to 

the  term  was  refused,  on  the  grounds  the  extension  of  the  term* 
stated   by   his   Lordship.     See    also 


Hebbebt's 
Pateht. 
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navigatoTS  in  the  nighty  by  carrying  lights  at  fixed  places  at  sea,  J.  c. 
though  of  easy,  must  be  of  careful  trial,  depending  on  experiment  ise? 
and  experience  before  it  would  be  found  capable  of  answering  the  j^ 
purpose  which  the  Patentee  contemplated,  and  for  which  witnesses 
of  great  experience  and  knowledge  on  the  subject  have  told  us  they 
considered  it  is  applicable. 

Their  Lordships  have  instructed  me  to  say,  that  they  are  of  the 
same  opinion  which  this  Committee  has  expressed  in  former  cases, 
namely,  that  an  extension  should  be  refused  where  an  inyention 
had  never,  during  the  space  of  the  fourteen  years  for  which  it  had 
been  patented,  been  brought  into  practical  use.     Such  want  of 
user  raises  a  strong  presumption  against  the  utility  of  the  in- 
Tcntion ;  not  that  such  non-user  creates  a  definite  rule,  but  a 'pre- 
sumption so  strong  that,  unless  there  are  circumstances  to  rebut  it, 
if  the  invention  has  never  been  brought  into  practical  use  during 
the  space  of  fourteen  years,  then  we  think  no  extension  ought  to  be 
granted.  Now,  this  invention  has  not  been  generally,*  or  even  much 
used^  and  there  is  room,  therefore,  for  a  like  presumption;  but, 
giving  fuU  attention  to  the  evidence  adduced,  their  Lordships  are 
of  opinion  that  that  presumption  is  rebutted  by  the  circumstances  of 
the  limited  market  and  demand  for  such  an  invention ;  and  by  the 
difficulty  of  getting  experiments  made  at  nighiwith  floating  lights. 
Several  of  the  witnesses,  however,  who  have  been  examined.  Ad- 
mirals of  Her  Majesty's  Navy,  and  others  accustomed  to  the  sea, 
are  confidently  of  opinion  that  the  principle  of  the  invention  can  be 
applied  with  safety.    Therefore,  however  cautious  we  should  be  to 
form  any  opinion  ourselves  upon  its  practicability,  we  cannot  but 
think  that  that  which  is  calculated  to  resist  successfully  the  power 
of  the  winds  and  waves  during  the  daytime,  when  the  experiments 
have  hitherto  been  made,  will  be  equally  useful  for  the  purpose 
when  applied  to  light-ships  by  night,  for  which  it  is  contemplated. 
Although  the  application  of  the  Patent  may  not  come  within  the 
province  either  of  those  who  approve  the  original  grant  or  recom- 
mend the  extension,  yet  if^the  Patent  is  extended,  as  the  Patentee 
will  have  a  right  to  it  for  any  purpose  whatever,  it  is  impossible 
not  to  see  that  this  invention  may  be  brought  into  very  important 
and  useful  apphcation  in  the  way  suggested,  namely,  as  night 
guards  to  shipping  in  narrow  entrances  to  our  Channels,  many  of 
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J.  C.       them  thronged  with  commercial  shipping ;  and  no  one  who  is  &t  i 
1867;       conversant  with  the  litigation  arising  ont  of  accidents  fiom  ^  • 
In  re       lisions  in  those  Channels,  can  fiEul  to  appreciate  the  advantage  wL 
^p^^*^    such  an  invention  as  this  may  prove  to  be,  to  the  shipping  intere: 

Under  these  circomstances,  their  Lordships  will  recoounend  t 

Her  Majesty  that  there. should  be  an  extension  of  the  termof  l 
Letters  Patent,  and,  considering  the  di£Scul1y  there  is  in  gdth: 
experiments  made,  and  so  bringing  the  test  of  experiment  to  k* 
upon  the  invention,  they  are  of  opinion  that  the  extension  M:, 
be  granted  for  a  period  of  five  years. 

It  is,  however,  important  that  the  legal  advisers  of  Mrs.  Hatfr, 
and  the  other  parties  concerned,  should  come  to  some  arrangemer 
upon  the  subject,  so  that  her  interest  should  be  protected,  flodi 
form  of  our  recommendation  be  adapted  to  the  arrangement  m*- 
between  the  parties.  There  should  be  legal  secority  for  the  oir: 
of  the  one  moiety  of  this  Patent,  as  against  the  owners  of  the  otir 
moiety. 

Mr.  Gfrov^:— There  is  no  objection  on  either  side  to  your  Lord- 
ships granting  an  extension  of  the  Patent  to  the  Assignees,  nuitii: 
it  a  condition  that  the  Assignees  hold  a  moiety  for  the  repiesents- 
tive  of  the  Patentee ;  that  will  be  sufficient  in  equity.  \ 

Solicitors  for  the  Petitioner:  Wihony  BridowZi  cfe  Carpmad^ 
Solicitors  for  the  Treasury  for  the  Crown. 
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JAMES   WILSON  and  avipb,  and  WILLIAM)       '  JC.* 

^OLE j    ^PELLANTS;  iggg 

AXD  Dec  10,  11. 

THE  QUEEN  and  JOHN  SHAW Eespondents. 

OX  appeal  from  the  VICE-ADMIHALTY  COURT  OP 
SIERRA  LEONE. 

Sewure  of  goods  for  breach  of  Customs  Ordinances — Bestoration  without  damages 
or  costs — Probable  cause  for  seizure  certified  by  Judge — Practice — Costs — 
Appeal, 

Appeal  from,  a  decree  of  the  Yioe-Admiralty  Court  of  Sierra  Leone, 
restoring  property  seized  for  breach  of  the  Customs  Laws,  hut  without  damages 
or  costs,  the  Judge  below  being  of  opinion,  that  there  was  probable  cause  for 
the  seizure ;  dismissed  by  the  Judicial  Committee  with  costs :  their  Lord- 
ships being  of  opinion :  (1)  that  as  regarded  one  of  the  Appellants,  who  proved 
not  to  be  the  owner  of  the  goods,  though  so  proceeded  against,  the  appeal 
was  for  costs  alone,  and,  therefore,  could  not  be  entertained ;  and  (2)  that  it 
appearing  from  the  evidence  that  there  was  probable  cause  for  the  seizure^ 
the  Judge  of  the  Vice-Admiralty  Court  was  justified  in  refusing  to  decree 
damages  and  costs  to  the  other  Appellants,  the  owners  of  the  goods  seized. 

The  case  of  Xenos  v.  Aldersley  (1)  referred  to,  and  the  criterion  there 
applied  in  considering  whether  there  was  probable  cause  for  seizure,  recognised 
and  approved. 

IHIS  was  an  appeal  from  a  decree  of  the  Deputy  Judge  of  the 
Vice-Admiralty  Court  at  Sierra  Leone,  made  on  the  8th  of  August, 
1865,  whereby  certain  goods,  consisting  of  two  barrels  of  rum,  which 
had  been  seized  by  the  Eespondent,  Shaw,  the  acting  Collector  of 
Customs  at  Sierra  Leone,  for  an  alleged  breach  of  the  Customs 
Laws,  were  ordered  to  be  restored,  as  not  liable  to  forfeiture 
and  condemnation,  but  there  appearing  to  the  Deputy  Judge  (Mr. 
George  W.  Nicol)  probable  cause  for  the  seizure,  he  refused  to 
condemn  the  Seizor  in  damages  or  costs. 

The  two  barrels  of  rum  were  the  property  of  the  Appellants,  the 
Wibons,  having  been  purchased  by  Sarah  Wilson,  who  traded  on 
her  own  account,  from  the  Appellant,  Cole,  in  whose  name  they 

•  Present: — SiB  James  William  Colvile,  Sib  Edwabd  Vaughan  Willlams, 
The  Lobo  Justice  Caibns,  and  Sib  Richabd  Tobin  EIikdeeblet. 

(1)  12  Moore's  P.  C.  Cases,  859. 
Vol.  I.  3  2  1 
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J.  C.       were   bonded  in  the  Customs'  warehouse  at   R-edatmi,  in  tL- 

1866       Colony, 
Wilson  ^^  seizure  was  made  on  account  of  the  temporary  remoral  • 

The  Qukex    *^®  barrels  from  the  public  wharf  (the  Colonial  Statute  prohibitii: 

such  removal  without  the  authority  of  the  Customs),  where  ihty 

were  left  to  be  shipped  in  a  canoe,  then  lying  at  anchor  outside  u- 
harbour,  and  to  which  place  they  had  been  restored,  the  reinoT&! 
haying,  as  it  turned  out,  been  made  without  the  authority  c: 
knowledge  of  the  owners  or  the  Appellant,  Cole. 

The  usual  proceedings  having  been  taken  in  the  Vice-Adminlty 
Court,  an  affidavit  of  claim  was  brought  in  on  behalf  of  the  App:i- 
lants,  the  W^sons,  from  which  it  appeared  that  the  Appellant,  Ci-, 
had  no  interest  in  the  goods  seized,  having  sold  them  to  Sani 
Wibonj  in  whose  custody  or  possession  they  in  fact  were  at  ti 
time  of  the  seizure.    The  Deputy  Judge,  however,  thought  tL 
the  evidence  was  conflicting,  and  declined  deciding  the  case  i: 
the  affidavit  of  claim,  but,  in  accordance  with  the  practice  of  thr 
Vice- Admiralty  Courts,  ordered  a  Libel  to  be  brought  in  by  tl 
Seizor.    A  libel  was  accordingly  brought  in  by  the  Seizor  a^< 
Cole  alone,  the  Wilsons,  the  real  owners  of  the  property,  not  bein: 
named.    The  cause  was  proceeded  with  by  plea  and  proof,  eyideih^ 
being  produced  and  witnesses  examined,  when  the  Deputy  Judg^ 
at  the  hearing,  dismissed  the  Appellant,  Cole,  from  the  can^ 
and,  by  an. interlocutory  decree,  pronounced  that  the  two  ism-' 
containing  rum  were  not  liable  to  forfeiture  and  condemnation,  ss 
prayed ;  but  there  appearing  to  him  to  have  been  probable  ca« 
for  the  seizure  thereof,  he  refused  to  condemn  the  Seizor,  Shav.  is 
costs. 

The  Appellants,  Wilson  and  wife,  and  Cole,  asserted  an  appe«' 
from  this  decree.  They  appealed  from  so  much  of  the  decree  of 
the  Court  below  as  refused  damages  and  costs  to  the  AppetotB, 
and  prayed  that  that  portion  of  the  decree  might  be  reversed,  sni 
that  the  damages  and  costs  sustained  by  them  in  consequeD^^ 
of  the  vexatious  and  illegal  seizure  and  detention  of  the  pof^^l 
in  question,  and  of  the  proceedings  taken  against  them,  vdp^ 
be  pronounced  for,  and  the  Respondent,  Shaw,  the  SeisBor,  con- 
demned in  all  losses,  damages,  and  costs  arising  from  such  fieic^ 
and  prosecution. 
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Mr.  MmtMd  F.  Moarey  Mr.  iZamy/ and  Mr.  Pater y  for  the  Ap-        J.C. 
pellants.  1866 

The  Queen'8  Advocate  (Sir  B.  ThiUimorey  Q.O.)  and  Mr.  Hawtieny      ^'^^ 
for  the  Respondents.  Tins  Quebt. 

It  was  contended,  on  behalf  of  the  Appellants^  that  the  seizure 
of  the  two  barrels  of  mm  by  the  Bespondent,  ShaWy  was  yexatious, 
and  without  probable  cause;  and  that  the  decree  of  the  Vice- 
Admiralty  Court  was  not  only  contrary  to  the  evidence,  but  also 
erroneous,  inasmuch  as  both  the  Seizor  and  the  Deputy  Judge  had 
dealt  with  the  Appellant,  Cbfe,  alone,  upon  the  assumption  that  he 
was  the  owner  of  the  property  seized,  and  had  ignored  altogether  the 
other  Appellants,  the  WUsonSy  who  had  appeared  in  the  suit  as 
Claimants  of  the  two  barrels  of  rum,  and,  in  their  affidavit  of  claim, 
had  asked  for  damages  and  costs  for  the  wrongful  seizure  thereof, 
the  property  being  proved  and  admitted  to  be  solely  theirs.  They 
insisted  also  that  the  expenses  and  losses  had  been  very  much  in- 
creased by  reason  of  the  Deputy  Judge  having  directed  proceedings 
to  be  taken  by  Libel  and  Ple%  there  being  abundant  proof  from  the 
affidavits  in  reply  to  the  affidavit  of  seizure,  of  the  Appellants', 
the  Wihon8\  right  to  the  property  seized.  As  to  the  allowance 
of  an  appeal  for  refusing  to  give  damages  and  costs  on  restoration, 
they  cited  The  Ostsee  (1). 

The  Respondents,  on  the  other  hand,  contended,  first,  that  the  evi- 
dence was  sufficiently  conflicting  to  justify  the  Judge  in  the  Court 
below  directing  the  cause  to  be  proceeded  with  by  Plea  and  proof; 
and,  secondly,  that  there  was  probable  cause  for  the  seizure,  and  that 
the  Judge  was,  therefore,  justified  in  refusing  damages  or  costs,  under 
the  312th  section  of  the  Statute,  16  &  17  Vict  c.  107,  which  pro- 
vides, that,  in  suits  on  Seizure,  the  Judge  may  certify  that  there 
was  probable  cause,  and  they  insisted  that  there  was  no  authority  in 
the  Vice-Admiralty  Court  to  award  damages  to  the  Appellants. 
They,  moreover,  maintained  that  the  appeal  on  the  part  of  Cole 
was  an  appeal  solely  for  costs,  the  admittance  of  which  was  contrary 
to  the  uniform  practice  of  this  Court,  and,  therefore,  ought  to  be 
dismissed :  Attenborouffh  v.  Kemp  (2) ;  Bichards  v.  Birley  (3). 

(1)  9  Moore's  P.  C.  Cases,  150.  (2)  14  Moore'a  P.  0.  Cases,  351. 

(3)  2  Moore's  P.  C.  Cases  (N.S.)  96. 
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J.  c.  LoBD  Justice  Caibns  : — 

J^  Their  Lordships  in  this  case  have  heard  a  number  of  question? 


WiMON      argued  at  much  greater  length  than  either  their  importance  or 
'J'hb  Queen.  difBculty  would  have  justified ;  but  they  have  done  so  out  of  ten- 
demess  to  the  Appellants,  lest  any  point  deserving  of  notice  should 
be  left  without  argument. 

With  regard  to  one  of  the  Appellants,  Cole,  it  was  attempted  to 
maintain  his  right  to  appeal,  on  the  ground  that,  although  he  kd 
been  absolved  from  penalties  in  the  Court  below,  he  had  not  been 
awarded  the  costs  of  the  proceeding  against  him.  Their  Lordships 
are  of  opinion  that,  with  regard  to  the  Appellant,  Cole,  the  apptnl 
is  strictly  and  simply  one  for  costs,  under  circumstances  in  whid 
their  Lordships  have  at  all  times  laid  down  as  a  role,  that  an 
appeal  for  costs  could  not  be  entertained. 

With  regard  to  the  WUsonSy  the  question  which  they  have  raisei 
is  this, — ^that  although  the  property  which  they  claim  to  belong  t 
them  was  returned,  no  damages  were  awarded  to  them  for  ti: 
seizure  and  detention  of  their  property. 

That  question,  again,  has  given  rise  to  a  number  of  other  ques- 
tions, which  we  have  to  dispose  of.  In  the  first  place,  it  was  cos- 
tended,  on  behalf  of  the  Crown,  that  the  WiUoiM  were  limited  in 
their  argument  by  the  nature  of  the  appeal  asserted  on  the  face 
of  the  proceedings  below ;  the  proceedings  below  stating  that  the 
appeal  asserted  was  merely  an  appeal  on  the  ground  of  costs. 
It  was  argued  also,  on  behalf  of  the  Crown,  that  if  that  wer? 
not  so,  at  all  events,  the  citation  which  proceeded  from  this  Tri- 
bunal  was  a  citation  which  indicated  an  appeal  on  the  subject  of 
costs,  and  of  costs  alone. 

Their  Lordships,  however,  think  that  the  appeal  having  been 
asserted  in  the  Court  below,  and  proper  security  having  b^" 
given,  it  would  not  be  right  to  limit  the  appeal  to  the  precipe 
matter  of  appeal  which  appears  to  have  been  stated  on  the  minutes 
of  the  proceedings  below ;  but  that  those  who  had  asserted  the 
appeal,  and  had  given  security,  are  entitled  to  be  heard  upon  every 
question  which  could  properly  be  alleged  before  their  Lordships* 
by  way  of  appeal.  And  with  regard  to  the  citation,  their  Lorf- 
ships  are  of  opinion  that  the  citation  does  nothing  more  than 
recite  the  decree  which  had  been  made  in  the  Colony,  and  thst^^ 
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in  no  way  limits  any  right  of  appeal  which,  otherwise,  the  Appel-       J.  a 
lants  would  have  been  entitled  to.  ism 

The  objection  next  argned  on  behalf  of  the  Bespondents  was,      \yZm 
that  the  Judge  of  the  Vice- Admiralty  Court  of  Sierra  Leone  rrHaQonx 
having  made  the  statement  on  the  Record,  that  there  had  been       -^. 
probable  cause  and  su£5cient  ground  for  the  seizure,  the  Statute, 
IG  &  107  Vict.  c.  17,  sec.  312,  rendered  that  statement  of  the 
Judge  a  bar  to  any  claim  for  damages,  either  in  these  or  other 
proceedings.      Their    Lordships,   however,  are  of   opinion  that, 
assuming  that  Statute  to  apply  to  the  Colony  of  Sierra  Leone 
(a  point  upon  which  their  Lordships  do  not  offer  any  opinion), 
the  section  contemplates  an  indorsement  upon  the  Becord  in  some 
proceeding  in  which  the  verdict  of  a  jury  has  been  rendered,  for 
tlie  purpose  of  being  used  in  other  proceedings,  and  not,  as  in  this 
case,  in  the  proceeding  itself. 

It  was  then  contended,  on  behalf  of  the  Crown,  that  there  could 
not  have  been  in  the  Vice-Admiralty  Court  any  jurisdiction  to 
award  damages  to  the  Wilsone  in  this  case.  Their  Lordships,  in  the 
view  they  take  of  the  remainder  of  the  case,  do  not  think  it  necas- 
sary  to  do  more  than  to  take  notice  that  this  question  has  been 
argued  before  them,  and  to  say  that  the  damages  appear  in  other 
cases  to  have  been  awarded  by  a  Court  similarly  situated  to  the 
Vice-Admiralty  Court  of  Sierra  Leone,  and  their  Lordships,  there- 
fore, do  not  entertain  any  doubt  that  there  would  have  been  a  want 
of  jurisdiction  to  award  damages  if  it  had  been  proper  to  do  so. 

The  remaining  question  in  the  case,  and  the  one  which  has 
occupied  the  greatest  length  of  time  in  discussion,  is  the  question 
of  fact  whether  there  was  or  was  not  probable  cause  to  warrant  the 
Collector  in  seizing  these  goods. 

Now,  after  looking  at  the  minutes  of  the  proceedings,  their 
Lordships  have  considerable  doubt  whether  the  right  to  damages 
on  the  ground  of  the  non-existence  of  probable  cause  was  con- 
tended for  on  behalf  of  the  Wihons  in  the  Court  below ;  but  here, 
again,  they  give  the  Appellants  the  benefit  of  the  doubt,  and  assume 
that  the  point  was  made  in  their  favour  in  that  Court.  But  their 
Lordships  propose  to  adhere  to  the  rule  which  was  laid  down  at 
tliis  Board  in  the  case  of  Xenos  v.  Aldersley  (The  Evanffdismos)  (1), 
(1)  12  Moore's  P.  C.  Cases,  350. 
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J.  0.       with  reference  to  the  criteiion  to  be  applied  in  considering  whether 

1866       there  has  or  has  not  been  probable  cause  for  seizure.     It  is  true 

WiLBox      ^^^  ^^  ^^^  ^s®  o^  ^^  seizure  of  a  ship  upon  an  allegation  of  a 

The  Qukkk    ^*°^^®  sustained  by  a  collision ;  but  the  principle  which  is  there 

laid  down  is,  in  their  Lordships'  opinion,  applicable  to  the  case 

now  before  them.  Their  Lordships  there  said,  we  think : — ^"  There 
is  no  reason  for  distinguishing  this  case,  or  giving  damages. 
Undoubtedly  there  may  be  cases  in  which  there  is  either  tmla 
fides  or  that  crassa  neffUffetUia,  which  implies  malice,  which  would 
justify  a  Court  of  Admiralty  giving  damages,  as  in  an  action 
brought  at  Common  Law  damages  may  be  obtained.  In  the 
Court  of  Admiralty  the  proceedings  are,  however,  more  conye- 
nient,  because  in  the  action  in  which  the  main  question  is  disposed 
of,  damages  may  be  awarded:  The  real  question  in  that  case, 
following  the  principles  laid  down  with  regard  to  actions  of  this 
description,  comes  to  this — is  there,  or  is  theie  not,  reason  io  saj, 
that  the  action  was  so  unwarrantably  brought,  or  brought  with  so 
little  colour,  or  so  little  foundation,  that  it  rather  implies  maUce 
on  the  part  of  the  Plaintiff,  or  that  gross  negligence  *which  i 
equivalent  to  it?" 

Now,  applying  this  rule,  and  simply  dealing  with  the  evidence 
which  is  given  by  two  of  the  witnesses  of  the  Appellants  them- 
selves,  their  Lordships  are  of  opinion,  that  the  evidence  given  by 
those  witnesses  discloses  a  state  of  facts  which  not  only  affords 
probable  cause  for  the  Collector  seizing  the  goods  in  this  case,  bat 
which  would,  in  their  Lordships'  opinion,  have  made  it  a  dereliction 
of  duty  on  the  part  of  the  Collector  if  he  had  refrained  torn 
seizing  the  goods,  until  explanations  were  offered  such  as  have 
been  deemed  satisfactory  by  the  Court  in  this  case.  Their  Lord- 
ships, therefore,  upon  this  simple  ground,  will  recommend  to  Her 
Majesty  to  dismiss  the  present  appeal,  and  to  dismiss  it  with  costs. 

Solicitors  for  the  Appellants :  Hampton  <&  Bwrgin. 
Proctor    for    the   Bespondents:   F.  H.  Dyke,   Her    Majesty's 
Procuratoi>6eneral. 
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BABTHOLOMEW  CONEAD  AUGUSTUS  1   .  .  j.C* 

GUGrX        ••••••• '  1866 

^^  Dec  14,15. 

WILLIAM  BEOWN Eespondbnt.         — 

ON  APPEAL  FROM  THE  COURT  OP  QUEEN'S  BENCH  FOR 
LOWER  CANADA 

Lowef  Canada — Old  French  Law — Judgment  **aveG  depens^ — Costs — T<ixation 
'^Attorney  acting  in  his  own  eause^  right  of^  to  Fees. 

By  the  old  French  Law  prevailing  in  Lower  Canada,  an  Attorney  acting 
as  such  in  his  own  cause,  and  on  his  own  behalf,  is  entitled  nnder  a  judgment 
in  his  favour  '*  avee  dtpens^  upon  taxation  of  costs,  to  the  same  fees  as  are 
allowed  by  the  tariff  to  Attorneys  in  all  ordinary  cases.  So  hdd  by  the 
Judicial  Committee  on  appeal,  overruling  the  judgoaent  of  the  Court  of 
Queen's  Bench  (on  the  appeal  side)  in  Lower  Canada,  and  the  authorities 
relied  on  by  that  Court  for  a  contrary  rule. 

JlHIS  was  an  appeal  from  a  decree  of  the  Court  of  Queen's  Bench 
for  Lower  Canaday  on  the  appeal  side,  dated  the  19th  of  December, 
1862 ;  which  reversed  a  judgment  of  the  Superior  Court  of  the 
District  of  Qaebee,  of  the  2nd  of  November,  1861,  pronounced  by 
a  single  Judge  on  a  motion  made  by  the  Appellant  to  review  the 
Prothonotary's  taxation  of  a  Bill  of  costs  under  a  prior  judgment 
of  that  Court  awarding  him  costs  generally, ''  avec  depens!* 

The  question  raised  and  adjudicated  upon  in  the  Court  below 
was,  whether  the  Appellant,  who  was  an  Advocate  and  Attorney  of 
the  Courts,  having  been  a  party  litigant,  and  having  appeared 
personally  in  Court,  and  conducted  his  own  case,  was  entitled, 
under  the  last-mentioned  judgment,  with  reference  to  the  practice 
and  procedure  of  the  Courts  in  Lower  Canada,  to  have  allowed^ 
on  the  taxation  of  costs,  against  the  opposite  party  (the  Bespon- 
dent)  certain  fees,  charged  by  him  in  respect  of  services  rendered 
to  himself,  as  such  litigant,  in  his  professional  character  of  Attor- 
ney. The  Taxing  Officer  disallowed  those  fees;  but  the  Judge 
of  the  Superior  Court,  to  whom  the  matter  was  referred  by  way  of 

*  Present: — Sib  James  William  Colvile,  Sib  Edwabd  Yaughan  Williams, 
■and  Sib  Richabd  Tobin  KismsBSLET. 
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J.  G  appeal,  allowed  them.  The  Court  of  Queen^s  Bench,  on  the  appeal 
1866  of  the  Eespondent  against  that  Order,  reversed  the  same,  adopting 
Gray  the  view  taken  by  the  Taxing  Officer,  and  affirmed  his  Order  made 
Brown  ^^  taxation.  It  was  against  that  decree  that  the  present  appeal 
was  inst'.tuted. 

The  facts  were  not  in  dispute ;  and  those  necessary  for  the  con- 
sideration of  the  qtiestiofi  Wer^  arf  follows  :^— 

On  the  5th  of  January,  1859,  the  Eespondent,  by  a  judgment  of 
the  Superior  Court  at  Qti^>ee,  recovered  against  the  Appellant,  in  an 
action  of  debt,  the  sum  of  J5166  currency,  with  interest  and  costs. 
On  the  24th  of  February,  1859,  a  writ  of  Fieri  facias  was  issued 
out  of  that  Court  against  the  goods  and  chattels  of  the  Appellant, 
addressed  to  the  Sheriff  of  the  district  of  Quebec,  and  authorizing 
him  to  levy  a  balance  under  the  judgment,  remaining  unpaid. 

The  return  of  the  Sheriff  indorsed  on  the  writ  shewed  that  the 
goods  and  chattels  were  seized  by  him,  under  the  writ,  but  that  he 
had  been  prevented  selling  the  same  by  reason  of  a  proceeding 
taken  by  the  Appellant,  described  as  his  "  opposition  afin  JCanr 
nuller'*    This  opposition  was  dismissed  with  costs. 

A  writ  of  venditioni  exponas  was  then  issued  to  the  Sheriff  to 
sell  the  goods  and  chattels  so  seized.  The  Sheriff  announced  the 
sale,  but  afterwards  made  a  return  to  the  Court,  stating  that  he 
was  prevented  from  proceeding  to  a  sale  by  reason  of  another 
"  opposition  afin  d'annuUer*'  brought  by  the  Appellant. 

On  the  4th  of  September,  1861,  the  hearing  of  the  last  men- 
tioned opposition  took  place  before  the  Judge  of  the  Superior 
Court  (Mr.  Justice  Taschereau),  when  he  delivered  judgment, 
wherein  he  stated  as  follows : — *'  Considerant  que  le  Demandeur  en 
ne  donnant  pas  credii  au  dit  Opposant  du  paiement  de  la  dite  somme 
de  vingt-neuf  huis  quinze  ehelins  a  agi  contrairement  a  ee  £uil 
devaitfaire,  la  Cour  maintient  la  dite  opposition  afin  d^annuBer  du 
dit  Opposant,  avec  depens  contre  le  Demandeur,  &c.  &cP 

Under  this  judgment,  the  Bill  of  costs  in  question  was  submitted 
to  the  Prothonotary  and  Taxing  Officer  by  the  Appellant,  who,  on 
the  2nd  of  October,  1861,  recorded  the  following  minute  and  order 
in  taxation  of  the  Bill: — "The  Opposant,  Bartholomew  C.  A.  Chtgyy 
Esq.,  having  presented  his  Bill  of  costs  upon  the  foregoing  judgment 
for  taxation,  he  being  the  Attorney  exercising  that  office  for  him- 
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self  only,  wherein  he  clahns  to  be  allowed  the  sum  of  £10  as  and  for  *  J.  0. 
Attorney's  fees  in  the  said  cause ;  and  also  another  fee  of  £1. 10«.  1866 
upon  the  defence  en  droit  therein  adverted  to,  to  both  of  which  gugy 
the  Plaintiff,  by  his  Attorney,  objecting,  considering  the  ruling  Of      g^J^i. 

Her  Majesty's  Court  of  appeals,  bearing  date  the  7th  of  May,        

1861.  No.  873.  Chigy,  Appellant,  and  Fer^tMon,  Respondent  (1),  as 
follows: — that  is  to  say,  'With  costs  to  the  Appellant  in  this 
behalf  as  well  in  the  Court  below  as  in  the  Court  here,  in  the 
taxing  whereof  no  Attorney's  or  other  fees  upon  any  of  the  proceed- 
ings on  hearings  had  in  either  Court  shall  be  allowed  to  the  Appel- 
lant by  reason  of  his  being  a  practising  Attorney,  and  of  his  having 
personally  conducted  his  own  defence.'  It  is  considered  and  or- 
dered that  the  sums  respectively  of  £1.  lOs.  and  £10  be,  and  they 
are  hereby  severally  disallowed,  the  said  Opposant  being  a  prac 
tising  Attorney,  and  having  personally  conducted  the  proceedings 
in  the  said  cause  to  which  the  said  Bill  of  costs  relates ;  therefore, 
the  rest  and  residue  of  the  said  Bill  of  costs  is  hereby  taxed  and 
allowed  at  the  sum  of  three  pounds  fifteen  shillings  and  nine-pence 
currency  (£3.  15s.  9i.),  and  no  more."  The  two  items  thus  dis- 
allowed were  described  in  the  Bill  of  costs  as  fees  on  defense  en 
droit,  £1.  10«.;  Attorney's  fee,  £10. 

The  Appellant  appealed  from  this  Order  to  the  Superior  Court 
at  Quebec,  and  prayed  that  the  above  taxation  might  be  annulled, 
and  the  Prothonotary's  decision  reversed,  and  that  the  fees  al- 
lowed by  the  tariff  and  rules  of  practice  of  the  Court  be  allowed 
to  the  Appellant,  upon  the  judgment  in  his  favour. 

On  the  2nd  of  November,  1861,  the  Judge  of  the  Superior  Court 
at  Qud)ec  (Mr.  Justice  Taschereau)  delivered  judgment  in  the 
appeal,  and  therein  stated  as  follows  (2) : — "  Comiderant  qvs  la  taxe 
faite  par  le  Protonotaire  du  dit  memoire  de  frais  est  erronJe  et  eon- 
iraire  au  tariff  de  eette  Cour,  en  ce  que  le  dit  Protonotaire  a  retranehi 
du  dit  TnSmoire  de  frais  les  honor  aires  dus  au  dit  Opposant  sur  leprin* 
cipe  que  le  dit  Opposant,  qui  est  un  Avoeat  et  Procureur  pratiquant 
devant  cette  Gowr,  a  lui-meme  signe  son  opposition  et  Ta  lui-meme 
conduite  a  jugemerU ;  considSrant  qu'en  hi  un  Avoeat  a  le  droit  de 
conduire  lui-meme  sa  defense  devant  aucwn  Tribunal  et  d'exiger  Us 
honor  aires  qui  sont  le  juste  salaire  de  ses  troubles  et  vacations,  et  qu*en 
(1)  11  Low.  CaD.  Eeps.  420.  (2)  Ibid.  485. 
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J.  C.       eda  la  position  de  son  adversaire  ne  refoit  aueun  prijudiee,  maintient 

1866       la  dUe  motion,  ei  ordonne  qvHl  soU  et  il  est  par  ees  prSsenis  accarde 

GuQT       A^  ^^  Opposant  une  somme  de  onze  louis  dix  chdins  pour  ses  hona- 

Bmwv      ^^^^  ^*^  ^  eondiiiie  de  son  opposition,  en  sus  des  auires  item 

fwmard  son  mimoire  defrdis,  mais  sansfrais  sur  la  dite  motion,'' 

The  Bespondent  appealed  from  this  decision  to  the  appeal  side 
of  the  Court  of  Queen's  Bench  for  Lotoer  Canada. 

The  hearing  of  the  appeal  took  place  before  the  Justices  Aylwin, 
Meredith,  Mondelet,  Berthelot,  and  Badgley,  and  on  the  19th  of  De- 
cember,  1862,  the  judgment  of  the  majority  (Mr.  Justice  Mmddd 
dissenting)  was  delivered^  to  the  effect  that,  as  by  law  and  practke 
no  fees  could  be  allowed  to  Counsel  and  Attorneys  in  cases  in  which 
they  act  as  Attorneys  of  Becord  iii  the  cause,  there  was  error  in  the 
judgment  of  the  Superior  Court  at  QuiAee  of  the  2nd  of  November, 
1861,  by  which  the  Appellant  had  been  allowed  costs  in  his  farour, 
and  it  was  ordered  and  decreed  that  the  judgment  be  reversed, 
set  aside,  and  annulled ;  and  it  was  also  adjudged  that  the  Bill 
of  costs,  by  which  the  sum  of  £11.  lOs.  currency  was  allowed,  be 
rejected,  and  that  the  taxation  of  the  Prothonotary  be  &ffirmed, 
with  costs  to  be  borne  by  the  Appellant,  and  the  Becord  was 
then  directed  to  be  remitted,  in  order  that  what  law  and  justice 
might  require  under  that  decree  might  be  done  in  the  premises. 
The  judgment  concluded  by  stating  that,  on  the  motion  of  the 
Attorneys  of  the  Bespondent  the  Court  granted  them  "distradion 
de  d&pens  in  this  cause." 

The  Appellant  applied  for,  and  obtained  leave  to  appeal  to  Her 
Majesty  in  Council  from  this  judgment. 

The  Appellant,  Mr.  Qugy,  appeared  in  person : — 

First.  The  appeal  in  this  case  was  improperly  entertained  by  the 
Provincial  Court  of  Appeal,  the  appellate  side  of  the  Court  of 
Queen's  Bench.  That  Court  has  no  jurisdiction  to  hear  an  appeal 
from  the  Superior  Court  when  the  amount  in  controversy  is  less 
than  £20.  The  Canadian  Statute  (Consolidated  Statutes  Lower 
Canada,  ch.  77,  sec.  23,  p.  648-9)  enacts :  "  That  an  appeal  shall  lie 
to  the  Court  of  Queen's  Bench  as  a  Court  of  Appeal  and  Error, 
from  any  judgment  rendered  by  the  Superior  Court  for  Lower 
Canada,  in  any  district^  in  all  cases  where  the  matter  in  dispute 
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exceeds  the  sum  of  £20  sterling,  or  relates  to  any  fee  of  office,  J.  0. 
duty,  rent^  revenue,  or  any  sum  of  money  payable  to  Her  Ma-  1866 
jesty,  or  to  any  title  to  lands  or  tenements,  annual  rents,  or  like  q^q^ 
matters  or  things,  where  the  rights  in  future  might  be  bound,      bboto 

although  the  immediate  value  or  sum  in  appeal  is  less  than  £20        

sterling."  Now,  here  the  sum  at  issue  was  only  £11.  lOa.  Cana- 
dian currency,  between  £9  and  £10  sterling.  It  is  true  that  the 
majority  of  the  Judges  of  the  appeal  Court  held  that  the  judgment 
complained  of  related  to  a  fee  of  office,  and  was,  therefore,  within 
the  exception  provided  for  in  the  Act»  and  they  held  that  the  lan- 
guage of  the  judgment  of  the  Superior  Court,  "  Considerant  qu'en 
hi  un  Avocat  a  le  droit  de  eonduire  lui-mime  sa  defense  devant  atictm 
TrUmnal/^  &c.  &c.,  warranted  such  conclusion.  But  I  maintained 
there,  as  I  do  here,  that  fees  of  office  mean  official  fees  strictly  and 
literally,  and  not  the  charges  allowed  to  Attorneys  for  conducting 
their  clients'  or  their  own  affairs.  The  appeal  arises  out  of  the 
words  **  avee  dSpens  contra  le  Demandeur,^*  in  the  judgment  of  the 
4th  of  September,  1861,  which  awarded  costs  against  the  Bespon- 
dent  But  the  Hespondent  did  not  appeal  from  that  judgment, 
xind  is,  therefore,  bound  by  it.  Now,  fees  are  a  part  of  the 
costs  which  were  given  by  the  judgment;  the  Taxing  Officer, 
however,  refused  to  allow  the  fees  in  question,  referring  to,  as 
his  authority,  the  case  of  Chigy  v.  Ferfftison  (1) ;  there  the  order 
expressly  directed  that  no  Attorney's  or  other  fees  upon  any  of 
the  proceedings  should  be  allowed  to  the  then  Bespondent,  by 
reason  of  his  being  a  practising  Attorney,  and  of  his  having  per- 
sonally conducted  his  own  defence.  These  were  the  special  terms 
of  the  Order,  and,  apart  from  the  legality  of  such  direction,  which 
I  question  here — it  being  part  of  an  Order  of  the  Court  unappealed 
from — ^the  Taxing  Officer  was  bound  to  carry  it  into  effect^  but  it 
formed  no  authority  or  decision  on  the  subject,  and  was  no  warrant 
for  such  Officer,  in  a  totally  different  and  distinct  case,  determining 
the  meaning  of  ^  avec  depens/"  and  thus  constituting  himself  into  a 
Court  of  appeal  from  the  judgment  of  the  Superior  Court 

There  was  another  objection,  which  was  also  urged  below,  and 
was  referred  to  by  Mr.  Justice  Mondelet,  who  all  along  dissented 
from  the  other  Judges,  namely,  that  the  case  on  appeal  was  merely 
(1)  11  Low.  Can.  Beps.  409. 
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J.  G.       eela  la  position  de  son  adversaire  ne  refoit  aueun  prijudiee,  maintient 

1866       la  dOe  motion,  et  ordonne  qu'U  soU  et  H  est  par  ees  prisents  accorde 

GuQT       A^  ^  Opposant  une  somme  de  onze  lows  dix  chdins  pour  ses  hoiuh 

Bbowk      ^^^  ^^  ^  eonduite  de  son  opposition,  en  sus  des  aulres  item 

formant  son  mSmoire  defrais,  mais  sans  f  rats  sur  la  dite  motion,'* 

The  Bespondent  appealed  from  this  decision  to  the  appeal  side 
of  the  Court  of  Queen's  Bench  for  Lotoer  Canada. 

The  hearing  of  the  appeal  took  place  before  the  Justices  Ayhdn, 
Meredith,  Monddet,  Bertheloi,  and  Badgley,  and  on  the  19th  of  De- 
cember^ 1862,  the  judgment  of  the  majority  (Mr.  Justice  Mmddd 
dissenting)  was  deliyered,  to  the  effect  that,  as  by  law  and  practice 
no  fees  could  be  allowed  to  Counsel  and  Attorneys  in  cases  in  which 
they  act  as  Attorneys  of  Becord  iii  the  cause,  there  was  error  in  the 
judgment  of  the  Superior  Court  at  QuiAee  of  the  2nd  of  November, 
1861,  by  which  the  Appellant  had  been  allowed  costs  in  his  favour, 
and  it  was  ordered  and  decreed  that  the  judgment  be  reversed, 
set  aside,  and  annulled ;  and  it  was  also  adjudged  that  the  Bill 
of  costs,  by  which  the  sum  of  £11. 10s.  currency  was  allowed,  be 
rejected,  and  that  the  taxation  of  the  Prothonotary  be  liffirmed, 
with  costs  to  be  borne  by  the  Appellant,  and  the  Becord  was 
then  directed  to  be  remitted,  in  order  that  what  law  and  justice 
might  require  under  that  decree  might  be  done  in  the  premises. 
The  judgment  concluded  by  stating  that,  on  the  motion  of  the 
Attorneys  of  the  Bespondent  the  Court  granted  them  ^^distradion 
de  depens  in  this  cause." 

The  Appellant  applied  for,  and  obtained  leave  to  appeal  to  Her 
Majesty  in  Council  from  this  judgment. 

The  Appellant,  Mr.  Chiffy,  appeared  in  person : — 

First.  The  appeal  in  this  case  was  improperly  entertained  by  the 
Provincial  Court  of  Appeal,  the  appellate  side  of  the  Court  of 
Queen's  Bench.  That  Court  has  no  jurisdiction  to  hear  an  appeal 
from  the  Superior  Court  when  the  amount  in  controversy  is  less 
than  £20.  The  Canadian  Statute  (Consolidated  Statutes  Lower 
Canada,  ch.  77,  sec..  23,  p.  648-9)  enacts :  "  That  an  appeal  shall  lie 
to  the  Court  of  Queen's  Bench  as  a  Court  of  Appeal  and  Error, 
from  any  judgment  rendered  by  the  Superior  Court  for  Lower 
Canada,  in  any  district^  in  all  cases  where  the  matter  in  dispute 
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exceeds  the  sum  of  £20  sterling,  or  relates  to  any  fee  of  office,  J.  0. 
duty,  rent,  revenue,  or  any  sum  of  money  payable  to  Her  Ma-  1866 
jesty,  or  to  any  title  to  lands  or  tenements,  annual  rents,  or  like  q^qy 
matters  or  things,  where  the  rights  in  future  might  be  bound,  bboto 
although  the  immediate  value  or  sum  in  appeal  is  less  than  £20  — 
sterling."  Now,  here  the  sum  at  issue  was  only  £11.  lOs.  Cana- 
dian currency,  between  £9  and  £10  sterling.  It  is  true  that  the 
majority  of  the  Judges  of  the  appeal  Court  held  that  the  judgment 
complained  of  related  to  a  fee  of  office,  and  was,  therefore,  within 
the  exception  provided  for  in  the  Act,  and  they  held  that  the  lan- 
guage of  the  judgment  of  the  Superior  Court,  '^  Considerant  qu'en 
loi  un  Avocat  a  le  droit  de  conduire  lut^mSme  sa  defense  devant  aucun 
TriJowMji^  &c.  &c,  warranted  such  conclusion.  But  I  maintained 
there,  as  I  do  here,  that  fees  of  office  mean  official  fees  strictly  and 
literally,  and  not  the  charges  allowed  to  Attorneys  for  conducting 
their  clients'  or  their  own  affairs.  The  appeal  arises  out  of  the 
words  ^' aveo  depens  centre  le  DemandeuTy*  in  the  judgment  of  the 
4th  of  September,  1861,  which  awarded  costs  against  the  Bespon- 
dent.  But  the  Respondent  did  not  appeal  from  that  judgment, 
and  is,  therefore,  bound  by  it.  Now,  fees  are  a  part  of  the 
costs  which  were  given  by  the  judgment;  the  Taxing  Officer, 
however,  refused  to  allow  the  fees  in  question,  referring  to,  as 
his  authority,  the  case  of  Chiffy  v.  Ferfftbson  (1) ;  there  the  order 
expressly  directed  that  no  Attorney's  or  other  fees  upon  any  of 
the  proceedings  should  be  allowed  to  the  then  Bespondent,  by 
reason  of  his  being  a  practising  Attorney,  and  of  his  having  per- 
sonally conducted  his  own  defence.  These  were  the  special  terms 
of  the  Order,  and,  apart  from  the  legality  of  such  direction,  which 
I  question  here — it  being  part  of  an  Order  of  the  Court  unappealed 
from — ^the  Taxing  Officer  was  bound  to  carry  it  into  effect,  but  it 
formed  no  authority  or  decision  on  the  subject,  and  was  no  warrant 
for  such  Officer,  in  a  totally  different  and  distinct  case,  determining 
the  meaning  of ''  avee  depens/*  and  thus  constituting  himself  into  a 
Court  of  appeal  from  the  judgment  of  the  Superior  Court. 

There  was  another  objection,  which  was  also  urged  below,  and 
was  referred  to  by  Mr.  Justice  Mondelet,  who  all  along  dissented 
from  the  other  Judges,  namely,  that  the  case  on  appeal  was  merely 
(1)  11  Low.  Can.  Beps.  409. 
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J.  G.       cela  la  position  de  son  adversaire  ne  refoU  aueun  prejudice,  mcUntieid 

1866       la  dite  mdion,  et  ordonne  q^^iU  soit  et  il  est  par  oes  prhenis  aeeordi 

OuGT       <^^  dU  Opposant  tme  somme  de  onze  louis  dix  chdins  pour  ses  hotuh 

j^yfy      raires  stir  la  eonduUe  de  son  opposition^  en  sus  des  autres  item 

—      formant  son  mimoire  defrais,  mais  sansfrais  sur  la  dOe  moHonT 

The  Bespondent  appealed  from  this  decision  to  the  appeal  side 

of  the  Court  of  Queen's  Bench  for  Lower  Canada^ 

The  hearing  of  the  appeal  took  place  before  the  Justices  Aylvnn, 
Meredith,  Monddet,  Berthelot,  and  Badffley,  and  on  the  19th  of  De- 
cember,  1862,  the  judgment  of  the  majority  (Mr,  Justice  Monddd 
dissenting)  was  delivered,  to  the  effect  that^  as  by  law  and  practice 
no  fees  could  be  allowed  to  Counsel  and  Attorneys  in  cases  in  which 
they  act  as  Attorneys  of  Becord  in  the  cause,  there  was  error  in  the 
judgment  of  the  Superior  Court  at  Qud)ee  of  the  2nd  of  November, 
1861,  by  which  the  Appellant  had  been  allowed  costs  in  his  favour, 
and  it  was  ordered  and  decreed  that  the  judgment  be  reversed, 
set  aside,  and  annulled ;  and  it  was  also  adjudged  that  the  Bill 
of  costs,  by  which  the  sum  of  £11. 10s.  currency  was  allowed,  le 
rejected,  and  that  the  taxation  of  the  Frothonotary  be  &fiSrmed, 
with  costs  to  be  borne  by  the  Appellant,  and  the  Becord  was 
then  directed  to  be  remitted,  in  order  that  what  law  and  justice 
might  require  under  that  decree  might  be  done  in  the  premises. 
The  judgment  concluded  by  stating  that,  on  the  motion  of  the 
Attorneys  of  the  Bespondent  the  Court  granted  them  "distraction 
de  depens  in  this  cause." 

The  Appellant  applied  for,  and  obtained  leave  to  appeal  to  Her 
Majesty  in  Council  from  this  judgment. 

The  Appellant,  Mr.  Chiffy,  appeared  in  person : — 

First.  The  appeal  in  this  case  was  improperly  entertained  by  the 
Provincial  Court  of  Appeal,  the  appellate  side  of  the  Court  of 
Queen's  Bench.  That  Court  has  no  jurisdiction  to  hear  an  appeal 
from  the  Superior  Court  when  the  amount  in  controversy  is  less 
than  £20.  The  Canadian  Statute  (Consolidated  Statutes  Lower 
Canada,  ch.  77,  sec.  23,  p.  648-9)  enacts :  "  That  an  appeal  shall  lie 
to  the  Court  of  Queen's  Bench  as  a  Court  of  Appeal  and  Error, 
from  any  judgment  rendered  by  the  Superior  Court  for  Lower 
Canada,  in  any  district^  in  all  cases  where  the  matter  in  dispute 
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exceeds  the  sum  of  £20  sterling,  or  relates  to  any  fee  of  office,  J.  C. 
duty,  rent,  revenue,  or  any  sum  of  money  payable  to  Her  Ma-  1866 
jesty,  or  to  any  title  to  lands  or  tenements,  annual  rents,  or  like  qugy 
matters  or  things,  where  the  rights  in  future  might  be  bound,      ^j^^ 

although  the  immediate  value  or  sum  in  appeal  is  less  than  £20        

sterling."  Now,  heie  the  sum  at  issue  was  only  £11.  lOs.  Cana- 
dian currency,  between  £9  and  £10  sterling.  It  is  true  that  the 
majority  of  the  Judges  of  the  appeal  Court  held  that  the  judgment 
complained  of  related  to  a  fee  of  office,  and  was,  therefore,  within 
the  exception  provided  for  in  the  Act,  and  they  held  that  the  lan- 
guage of  the  judgment  of  the  Superior  Court,  "  Considerani  qu'en 
hi  un  Avocai  a  le  droit  de  conduire  lul^nime  sa  defense  devant  aucun 
Trtbrmaly^  &c.  &&,  warranted  such  conclusion.  But  I  maintained 
there,  as  I  do  here,  that  fees  of  office  mean  official  fees  strictly  and 
literally,  and  not  the  charges  allowed  to  Attorneys  for  conducting 
their  clients'  or  their  own  affairs.  The  appeal  arises  out  of  the 
words  "  avec  dSpens  conlre  le  Demandewr"  in  the  judgment  of  the 
4th  of  September,  1861,  which  awarded  costs  against  the  Eespon- 
dent  But  the  Hespondent  did  not  appeal  from  that  judgment, 
and  is,  therefore,  bound  by  it.  Now,  fees  are  a  part  of  the 
costs  which  were  given  by  the  judgment;  the  Taxing  Officer, 
however,  refused  to  allow  the  fees  in  question,  referring  to,  as 
his  authority,  the  case  of  Chigy  v.  Ferguson  (1) ;  there  the  order 
expressly  directed  that  no  Attorney's  or  other  fees  upon  any  of 
the  proceedings  should  be  allowed  to  the  then  Kespondent,  by 
reason  of  his  being  a  practising  Attorney,  and  of  his  having  per- 
sonally conducted  his  own  defence.  These  were  the  special  terms 
of  the  Order,  and,  apart  from  the  legality  of  such  direction,  which 
I  question  here — it  being  part  of  an  Order  of  the  Court  unappealed 
from — the  Taxing  Officer  was  bound  to  carry  it  into  effect,  but  it 
formed  no  authority  or  decision  on  the  subject,  and  was  no  warrant 
for  such  Officer,  in  a  totally  different  and  distinct  case,  determining 
the  meaning  of  '^  avec  depens^  and  thus  constituting  himseK  into  a 
Court  of  appeal  from  the  judgment  of  the  Superior  Court. 

There  was  another  objection,  which  was  also  urged  below,  and 
was  referred  to  by  Mr.  Justice  Mondelet,  who  all  along  dissented 
from  the  other  Judges,  namely,  that  the  case  on  appeal  was  merely 
(1)  11  Low.  Can.  Beps.  409. 
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J.  G.  cda  la  poHtion  de  son  adversaire  ne  refoU  aucu/n  pr^'udiee,  maifdieni 
1866  la  dite  mciion,  et  ordonne  qu'U  soit  d  U  est  par  cea  presents  acearde 
OcGT  <^'^  d^  Opposant  ime  somme  de  onze  louts  dix  chdins  pour  ses  howh 
raires  sur  la  eonduUe  de  son  opposition^  en  sm  des  auires  Uem 
formant  son  mimoire  defrais,  mais  sansfrais  sur  la  dite  motion,"* 

The  Bespondent  appealed  from  this  decision  to  the  appeal  side 
of  the  Court  of  Queen's  Bench  for  Lower  Canada^ 

The  hearing  of  the  appeal  took  place  before  the  Justices  Aylwin, 
Meredith,  Monddet,  Berthelot,  and  BadgHey,  and  on  the  19th  of  De- 
cember, 1862,  the  judgment  of  the  majority  (Mr,  Justice  Monddel 
dissenting)  was  delivered,  to  the  effect  that^  as  by  law  and  practice 
no  fees  could  be  allowed  to  Counsel  and  Attorneys  in  cases  in  which 
they  act  as  Attorneys  of  Becord  iii  the  cause,  there  was  error  in  the 
judgment  of  the  Superior  Court  at  Qud)ec  of  the  2nd  of  November, 
1861,  by  which  the  Appellant  had  been  allowed  costs  in  his  favour, 
and  it  was  ordered  and  decreed  that  the  judgment  be  reversed, 
set  aside,  and  annulled ;  and  it  was  also  adjudged  that  the  BiU 
of  costs,  by  which  the  sum  of  £11. 10s.  currency  was  allowed,  le 
rejected,  and  that  the  taxation  of  the  Frothonotary  be  affirmed, 
with  costs  to  be  borne  by  the  Appellant,  and  the  Becord  was 
then  directed  to  be  remitted,  in  order  that  what  law  and  justice 
might  require  under  that  decree  might  be  done  in  the  premises. 
The  judgment  concluded  by  stating  that,  on  the  motion  of  the 
Attorneys  of  the  Bespondent  the  Court  granted  them  ^'distradm 
de  depens  in  this  cause." 

The  Appellant  applied  for,  and  obtained  leave  to  appeal  to  Her 
Majesty  in  Council  from  this  judgment. 

The  Appellant,  Mr.  Chiffy,  appeared  in  person  : — 

First.  The  appeal  in  this  case  was  improperly  entertained  by  the 
Provincial  Court  of  Appeal,  the  appellate  side  of  the  Court  of 
Queen's  Bench.  That  Court  has  no  jurisdiction  to  hear  an  appeal 
from  the  Superior  Court  when  the  amount  in  controversy  is  less 
than  £20.  The  Canadian  Statute  (Consolidated  Statutes  Lwer 
Canada,  ch.  77,  sec..  23,  p.  648-9)  enacts :  "  That  an  appeal  shall  lie 
to  the  Court  of  Queen's  Bench  as  a  Court  of  Appeal  and  Error, 
from  any  judgment  rendered  by  the  Superior  Court  for  Lower 
Canada,  in  any  district,  in  all  cases  where  the  matter  in  dispute 
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exceeds  the  sum  of  £20  sterling,  or  relates  to  any  fee  of  office,  J.  C. 
duty,  rent,  revenue,  or  any  sum  of  money  payable  to  Her  Ma-  1866 
jesty,  or  to  any  title  to  lands  or  tenements,  annual  rents,  or  like  qugy 
matters  or  things,  where  the  rights  in  future  might  be  bound,      brovts 

although  the  immediate  value  or  sum  in  appeal  is  less  than  £20        

sterling."  Now,  here  the  sum  at  issue  was  only  £11.  lOs.  Cana- 
dian currency,  between  £9  and  £10  sterling.  It  is  true  that  the 
majority  of  the  Judges  of  the  appeal  Court  held  that  the  judgment 
complained  of  related  to  a  fee  of  office,  and  was,  therefore,  within 
the  exception  provided  for  in  the  Act,  and  they  held  that  the  lan- 
guage of  the  judgment  of  the  Superior  Court,  "  ConsicUrani  qu'en 
hi  un  Avocai  a  le  droit  de  eonduire  lui-^nSme  sa  defense  devant  aucun 
Tribuncdf^  &c.  &&,  warranted  such  conclusion.  But  I  maintained 
there,  as  I  do  here,  that  fees  of  office  mean  official  fees  strictly  and 
literally,  and  not  the  charges  allowed  to  Attorneys  for  conducting 
their  clients'  or  their  own  affairs.  The  appeal  arises  out  of  the 
words  '* aveo  depens  cantre  le  Demandeur"  in  the  judgment  of  the 
4th  of  September,  1861,  which  awarded  costs  against  the  Kespon- 
dent  But  the  Hespondent  did  not  appeal  from  that  judgment, 
and  is,  therefore,  bound  by  it.  Now,  fees  are  a  part  of  the 
costs  which  were  given  by  the  judgment;  the  Taxing  Officer, 
however,  refused  to  allow  the  fees  in  question,  referring  to,  as 
his  authority,  the  case  of  Chigif  v.  Fergmon  (1) ;  there  the  order 
expressly  directed  that  no  Attorney's  or  other  fees  upon  any  of 
the  proceedings  should  be  allowed  to  the  then  Bespondent,  by 
reason  of  his  being  a  practising  Attorney,  and  of  his  having  per- 
sonally conducted  his  own  defence.  These  were  the  special  terms 
of  the  Order,  and,  apart  from  the  legality  of  such  direction,  which 
I  question  here — it  being  part  of  an  Order  of  the  Court  unappealed 
from — the  Taxing  Officer  was  bound  to  carry  it  into  effect,  but  it 
formed  no  authority  or  decision  on  the  subject,  and  was  no  warrant 
for  such  Officer,  in  a  totally  different  and  distinct  case,  determining 
the  meaning  of  ^*avec  depens^  and  thus  constituting  himseK  into  a 
Court  of  appeal  from  the  judgment  of  the  Superior  Court. 

There  was  another  objection,  which  was  also  urged  below,  and 
was  referred  to  by  Mr.  Justice  Mandelet,  who  all  along  dissented 
from  the  other  Judges,  namely,  that  the  case  on  appeal  was  merely 
(1)  11  Low.  Can.  Beps.  409. 


V. 

Bbowk. 


416  CASES  IN  THE  PMVT  COUNCIL.  [L-R 

J.C.       one  of  taxation,  and  not  against  the  judgment  granting  costs,  smd 
1866       that  the  Appellant's  claim  to  particular  fees  could  not  arise  on  such 
Q^gY       ^^  appeal,  a  ground  of  objection  which  I  submit  ought  to  hore  been 
held  fatal  to  the  appeal  below.    Assuming,  however,  that  the  queer 
tion  regarding  these  items  of  costs  is  fit  for  decision  here,  the 
question  is,  first,  what  law  is  applicable  to  the  case ;  and,  secondly. 
liow  does  such  law  apply.    With  regard  to  the  first  point,  there 
can  be  no  doubt  that  the  old  French  law  is  the  law  which  must 
Ljovem  the  decision,  for  though  there  are  many  Acts  among  the 
Canadian  Statutes  relating  to  costs,  and  regulating  the   tarifis 
thereon,  there  is  no  Act  which  has  prohibited  an  Attorney  from 
leceiving  fees  for  conducting  his  own  case.    According  to  the  old 
law  of  France,  Attorneys  could  at  all  times  conduct  their  own 
cases :  Ptgeau,  ProeSdure  Civile  du  Ch&tdet ;  Be  TIndruetiony  Kt. 
ii.  part  ii.  [Ed.  Faris,  1779].    This  is  a  work  of  the  highest  autho- 
rity on  practice.    Le  Farfait  Procureur  par  Fierre  Ne  d  Duvd, 
Tom.  ii.  par.  ii.  [Ed.  Lyons,  1705] :  another  authority  of  equal 
value.    In  France,  the  Judges  formerly  assumed  so  much  latitude 
in  dealing  with  costs,  and  so  much  partiality  in  giving  or  with- 
holding them,  that  many  Edicts  and  Ordonnances  were  promul- 
gated for  the  special  guidance  of  the  Courts  on  the  question  of 
costs:  Ordonnance  of  1667,  Tit.  31,  art.  1,  "Des  depens^  which  but 
re-enacted  a  previous  and  very  old  rule:  La  praiique  judieiare, 
ifcc,  de  M.  Imbrity  par  M.  Pierre  Ouenoir  et  M.  Bernard  Aviomme. 
Tit.  "De  la  Condamnation  des  depens,  taxe  liquidation  d^icenx^ 
p.  334  [Ed.  Paris,  1623].     There  are  other  Ordinances  of  earlier 
(late  to  the  same  efiect,  which  are  collected  and  commented  on  in 
the  same  work,  as  those  of  Charles  IV.,  1324  and  Charles  VIIL, 
1493.     Contrary  to  the  rule  that  nothing  could  be  granted  which 
had  not  been  claimed  at  the  hands  of  the  Court,  it  was  held  that 
the  unsuccessful  litigant  should  be  condemned  to  pay  costs>  not- 
withstanding the  omission  of  a  conclusion  to  that  effect     A  judg- 
ment without  a  condemnation  to  pay  costs  was  deemed  so  iniquitous, 
that  the  Judge  who  pronounced  it  was  himself  held  liable  for  the 
amount :  Conference  de  Bornier,  Tit.  31,  "  Bes  depens  "  [Ed.  1729] ; 
Le  Nouvreau  practicien  Frangais  par  Bemi  Oastier,  Tit  "  De  la  taxe 
depens,''  p.  402  [Ed.  Paris,  16G5] ;  La  Jurisprudence  du  Code  Justi- 
nian, conferee  avec  les  Ordonnances  Boyaux,  les  Contumes  de  France, 
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et  lea  Dieisions  dea  Cours  8aiweraine8,dte,,  par  M.  Claude  de  Ferrier,  J.  t), 
Liv.  vii.  torn.  2/p.  193  [Ed.  Parisy  1684];  Serpillon  CommerUaire  18C6 
mr  TOrdmnance  de  1667,  tit.  31,  "  Bes  Depens^  p.  563  [Ed.  1776].  guoy 
Such  being  the  old  law  of  France^  the  question  is,  has  the  Statute  w^^^^ 
law  of  Lower  Canada  introduced  or  enacted  any  alteration.  Now,  — 
I  contend,  that  there  are  no  statutory  provisions  in  the  law  of 
Lower  Canada  which  proliibit  Attorneys  from  conducting  their 
own  causes^  nor  is  there  any  tariff  of  fees  which  excludes  fees 
payable  and  allowed  to  Attorneys,  even  in  cases  in  which  they 
act  as  Attorneys  of  Becord  in  the  cause  on  their  own  behalf: 
Consolidated  Statutes,  ch.  83,  p.  752 ;  authorizing  Judges  to  make 
a  Tariff  of  fees.  This  appears  from  the  cases  extracted  from  the 
Kecords  of  the  Courts,  and  are  unimpeachable ;  there  are  instances, 
ranging  from  the  year  1839  to  1857,  of  Attorneys  being  allowed 
and  receiving  fees  as  such,  in  cases  in  which  they  personally 
conducted  their  own  causes,  and  it  was  not  until  the  year  1861, 
in  a  case  in  which  I  was  interested,  that  for  the  first  time  it  was 
made  part  of  the  Order  for  costs  that  my  fees  should  not  be  allowed, 
by  reason  of  my  being  a  practising  Attorney,  and  of  my  having 
personally  conducted  my  own  defence :  Broton  v.  Q^gy  (1).  Upon 
the  authority  of  that  Order  the  Taxing  Officer  refused  to  allow 
my  fees.  In  the  judgment  in  that  case,  Mr.  Justice  Du/val 
relied  chiefly  on  the  authority  of  Jouase,  citing  the  2nd  vol.  of  his 
Justice  Civile,  p.  460,  No.  38.  That  passage,  however,  applies 
not  to  the  Attorney,  but  to  the  Avoeai,  who,  by  the  old  law  of 
France,  could  not  recover  his  fees,  though  he  might  damages^  by 
action.  But  the  law  is  inapplicable,  if  an  Avocat  is  a  Proeureur, 
as  in  Lower  Canada,  where  every  Attorney  is  also  an  Advocate. 
In  the  case  of  Ouffy  v.  Ferguaaon  (2),  which  was  before  the  full 
Court  on  the  appeal  side  of  the  Court  of  Queen's  Bench,  the  law,  as 
well  as  the  reason  of  the  case,  is  so  ably  stated  by  Mr.  Justice  Mere- 
dith, that  I  crave  leave  to  use  his  judgment  as  my  argument ;  he 
says  (3), "  AlS  to  the  question  raised  in  this  case,  and  in  several  others, 
whether  an  Attorney  conducting  his  own  case  can  recover  fees  in 
the  same  way  as  if  he  were  acting  for  another  person,  I  must  say 
that  it  has  presented  some  difficulty  to  my  mind.  The  tariff 
under  our  Statute,  as  has  been  remarked,  is  made  for  Officers  of 
(1)  II  Low.  Can.  Reps.  408.  (2)  Ibid.  409.  (3)  Ibid.  417. 
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J.  C.       the  Court ;  it  may,  therefore,  be  said,  that  if  an  indiyidual,  not  sb 

J  866       Attorney,  were  to  conduct  his  own  case,  he  could  not  be  awarded 

Guar       the  fees  contained  in  the  tariff  for  Attorneys ;  and  it  is  fortkr 

Bhown       argued  that  a  man  cannot  act  as  an  Attorney  for  himself,  becaiise, 

in  such  a  case,  no  contract  of  agency  can  intervene-    Still,  it  is 

undeniable  that  the  Defendant  is  an  Attorney,  and  that  he  has 
performed  certain  services  in  this  cause,  for  which,  when  perfonned 
by  an  Attorney,  the  tariff  allows  certain  fees,  and  I  really  ctmoi  i 
see  anything  in  law,  or  in  reason,  to  prevent  the  Defendant,  as 
Attorney,  from  receiving  the  fees  usually  incident  to  the  serrice 
which  he  so  perfonned.    If  the  objection  urged  against  the  Appel- 
lant be  well  founded,  it  ought  to  have  as  much  weight  in  Englani 
as  it  has  here ;  and  yet  we  know  it  would  not  be  maintained  there. 
The  rule  on  this  subject  is, '  that  where  an  Attorney  is  a  party  to   j 
an  action,  and  obtains  a  judgment  in  his  favour,  he  is  entitled  to 
the  same  costs  as  if  he  had  conducted  the  action  as  Attorney  for   I 
some  other  person,  and  not  merely  to  the  costs  which  another  per-    , 
son  suing  or  defending,  in  person,  would  be  entitled  to :  ArelUxMs 
Prac.  voL  i.  p.  48 ;  and  in  support  of  this  opinion  Arehbold  ther:^    | 
cites  several  cases.   The  French  authorities  are  divided  on  the  pint    I 
SerptHon,  p.  565,  declares  that  even  a  private  individual  gaiDinc   | 
his  own  cause  is  entitled  to  full  costs ;  whereas  Jousse  is  of  a  con- 
trary opinion.    The  practice  in  this  country  may,  I  think,  be  sail 
to  be  in  favour  of  the  Attorney.    The  Prothonotary  of  the  Snperior 
Court,  an  Officer  of  great  experience,  informs  us  that  in  the  time 
of  Chief  Justice  Sewett  fees  in  such  cases  were  not  allowed,  but  in 
the  time  of  Sir  James  Stuart  the  practice  was  to  allow  them ;  that 
the  last-mentioned  practice  has  continued  ever  since ;  *  and  he 
gives  a  note  of  four  cases  (1),  in  which  Attorneys  appeariflj 
in  their  own  cases  have  been  allowed  their  fees.     Under  these 
circumstances,  I  think  it  doubtful  whether  any  change  in  tie 
practice  as  to  this  matter  ought  to  be  made ;  and  that  if  a  change 
^Yas  determined  on,  it  ought  to  be  made  so  as  not  to  affect  pending 
cases.    Indeed,  it  would  seem  to  me  hardly  just,  that  an  Attornefr 

(1)  No.  1417  of  1867,  Pentland  and  which  may  bo  added  Circuit  OM 

^mith;  No.  1959,  Stuart  and  Miller;  No.  1025,  28  June,  1851,  Cannon  t. 

No.  2145,  Feniland  and  Bell,  1859  ;  Ilendey,  also  cited  No.  2133  of  i^^^i 

No.  2147,  Feniland  and  Bell,  1859  ;  to  Allen  and  GObride. 
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having  oondncted  his  own  case  to  the  dose  without  any  objection       J.  C. 
on  the  part  of  his  antagonist^  or  of  the  Court,  should  be  informed,        1866 
at  the  last  moment,  that  he  could  not  legally  do  that  which  he       qcot 
actually  had  done,  with  success,  in  the  presence  of  the  Court.    I,      bbown 
therefore,  think  the  Appellant  ought  to  have  his  costs."    It  is  true        — — ' 
that  the  majority  of  the  Judges  in  that  case  were  of  a  different 
opinion,  and  the  result  was  there,  as  here,  that  the  Attorney  was 
refused  his  costs.    But  the  reasoning  of  the  learned  Judge  is 
so  pertinent  and  forcible  that  I  rely  upon  it  as  the  strongest 
authority  I  could  produce  in  my  favour. 

Mr.  LeUhf  for  the  Bespondent : — 

The  objections  to  the  jurisdiction  of  the  Court  below — on  the 
ground  of  value,  and  that  the  judgment  for  costs  was  not  appealed 
from,  but  only  the  Order  on  taxation  of  the  Of&cer  of  the  Court, 
were  disposed  of  conclusively  by  the  Court  of  appeal,  that  when 
fees  of  of&ce  were  in  contest,  the  rule  regarding  the  appealable  value 
did  not  prevail  in  the  Court  of  Queen's  Bench  in  Lotoer  Canada^ 
had  already  been  decided  in  the  case  of  Chdhct  v.  SeweU  (1),  and  an 
appeal  allowed  to  Her  Majesty  in  Council  in  the  former  case  of 
Brown  v.  Ougy  (2),  in  which  the  order  regarding  costs  was  similar 
to  that  made  here.  The  present  Appellant  was  then  Bespondent, 
and  had  applied  for  and  obtained  from  the  Court  below  leave 
to  appeal  from  that  part  of  the  Order  refusing  him  his  costs  as 
Attorney  in  his  own  cause,  but  as  he  did  not  prosecute  his  cross 
appeal,  no  decision  on  the  point  was  pronounced  by  this  Court. 
Now,  the  learned  Judges  of  the  Court  of  Queen's  Bench  in  Lower 
Canada  have  very  ably  and  very  fully  stated  the  law  in  the  reasons 
they  have  assigned  for  their  judgment,  one  of  whom  was  Mr.  Justice 
Meredith^  whose  opinion  in  Ougy  v.  Ferguson  (3)  has  been  so  much 
relied  on.  Mr.  Justice  Monddei,  though  he  took  a  different  view 
of  the  law  from  the  other  Judges,  did  not  deny  the  correctness  of 
the  statements  regarding  the  practice  of  the  Courts,  both  of  QuAeo 
and  Monirealy  being  against  the  Appellant's  claim. 

The  sole  question,  then,  is,  whether  by  the  law  and  practice 

in  Lower  Canada,  fees  can  be  allowed  to  Attorneys  in  cases  in  which 

(1)  1  Low.  CaD.  Beps.  466.  (2)  2  Moore's  P.  C.  Cases  (N.  S.)  341. 

(3)  11  Low.  Can.  Beps.  409. 
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J.  C.       they  are  parties  in  the  cause,  and  act  as  Attorneys.    Now,  I  admit 

1866        tliat  ibis  question  is  one  for  which  there  is  not  any  express  pro- 

Q^Y       vision  of  law;  but  it  is  undoubted  that  there  have  been  no  less 

Brown       ^^^^  ^^^^  decisions  of  the  Courts  in  Lower  Canada  directly  bear- 

ing  on  the  subject :  Chahot  v.  SeweHj  already  referred  to ;  the  fonnt  r 

case  on  appeal  here  of  Brown  v.  Quffy,  where  the  present  Appel- 
lant brought  a  cross  appeal  on  the  very  same  grounds  as  he  appeals 
here  now,  but  did  not  prosecute  it,  and,  therefore,  must  be  held 
as  assenting  to  the  judgment ;  and  the  case  of  Guffy  y.  Fergu$(m  1 1 1 
which  was  decided  upon  a  decision  of  three  to  two  of  the  Judges  of 
the  Queen's  Bench  (2).     But  I  contend  that  the  decision  of  thi^ 
point  of  practice  must  depend  entirely  on  the  true  construction  < : 
the  Ordinance  of  Louts  XIV.  of  April,  1667,  Tit  31,  Art  1 ;  and  tie 
meaning  of  the  ''  depens  "  in  that  article,  having  reference  to  the 
stattiB  and  character  of  an  Attorney,  and  the  application  of  the 
established  tariff  of  fees  to  an  Attorney  acting  in,  and  conductiD: 
his  own  cause.  It  appears  that  shortly  after  the  conquest  of  Candi 
hjEnfflandf  Attorneys  and  Counsel  were  introduced  into  the  Colonr, 
and  an  Ordinance  was  passed  by  the  then  Governor  and  the  Legis- 
lative Council,  the  20  Geo.  3,  c.  3,  entitled, "  For  the  Regulation  and 
Establishment  of  Fees,"  and  a  tariff  of  fees  was  accordingly  estab- 
lished, which  has  since  been  varied  and  extended  under  the  Xov^t 
Canada  Statutes,  41  Geo.  3,  c.  7,  and  the  48  Geo.  3,  c  22.    Under 
these  Acts  the  tariff  of  costs  as  to  Attorneys  is  laid  down.  Ko  fee  ii 
allowed  to  any  party  not  an  Attorney,  either  as  a  Plaintiff  or  Dt"- 
fendant,  acting  in  person.    An  Attorney  must,  ex  necessitate,  he  a 
person    employed   by  another:  Spdvfuin^   Oloss,  Archwologicum, 
voce  '^Attumaius^  defines  an  Attorney,  "jwi  aliena  negciia  oi 
mandatum  Domini  administrai'';  and  he  refers  to  BerauU,  Com- 
ment de  la  Contume  reformee  de  Normand.  e.  589.     Mr.  Justice 
BadgUy^  in  the  reasons  given  by  him  for  his  judgment,  in  tliis 
appeal,  puts  the  case  of  the  *^  inscription  en  faux/*  and  the  '*  dis- 
traction de  depens^'  both  peculiar  to  the  law  of  Lower  Canoi(^^ 
as  illustrating  the  impracticability  of  an  Attorney  being  entitJtJ 
to  fees  as  such  when  acting  in  his  own  cause.    In  the  former 
case  he  would  require  a  procuration  from  himself,  and  in  the  latter, 
the  costs  being  adjudged,  according  to  tlie  practice  of  the  Court, 
(1)  II  Low.  Can.  Heps.  409.  (2)  Ibid.  484. 
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to  the  party  in  the  causey  would  be  claimed  by  the  Attorney,  to  J.  C. 
whom  they  are  never  eo  nomine  given ;  and  he  cites  Pothier,  TraiU  I8d6 
dut  Contrai  de  Mandats^  No.  135,  vol.  4,  tit.  10,  and  relies  on  the  gi}ot 
tariff  of  fees  originally  established  by  the  Ordinance  of  1667,  and      ^^ 

prevailing  and  in  force  in  the  Lotoer  Canada  Courts.    So  far  as  the        

decisions  in  the  Courts  of  Lower  Canada  go,  the  result  of  them  is 
decidedly  against  the  AppeUant,  and  even  Mr.  Justice  Meredith^ 
whose  judgment  he  cites  and  relies  on  in  Chigy  v.  Ferguson,  was 
one  of  the  Judges  composing  the  majority  in  the  case  we  are  now 
arguing,  and  concurred  with  the  law  as  laid  down  and  commented 
on  by  the  two  other  Judges  who  decided  the  case  with  him.  Upon 
all  these  grounds,  I  submit,  that  the  decree  appealed  against  was 
just  and  proper,  under  the  circumstances  of  the  case,  and  with 
reference  both  to  general  principles  of  law,  and  the  established 
practice  and  rules  of  procedure  of  the  Courts  of  Lower  Canada. 

Judgment  was  delivered  by  1867 

Sir  Edward  Vaughan  Williams: —  —1* 

This  case  is  an  appeal  from  the  decree  of  the  Court  of  Queen's 
Bench  for  Lower  Canada,  dated  the  19th  of  September,  1862. 
By  this  decree  a  judgment,  dated  the  2nd  of  November,  1861,  of 
the  Superior  Court  of  the  District  of  Q^ebeo  was  reversed.  That 
judgment  was  pronounced  by  a  single  Judge  (Taschereau)  on  a 
motion  made  by  the  present  Appellant  to  review  the  Prothono- 
tary's  taxation  of  a  Bill  of  costs  which  had  been  submitted  to  him 
to  be  taxed  by  the  Appellant,  under  a  prior  judgment  of  the  last- 
mentioned  Court  upon  a  proceeding  called  *'  an  opposition,"  award- 
ing him  costs  as  against  the  Bespondent  generally,  by  the  words 
"  avee  depeneJ*  The  question,  and  the  only  question,  raised  and 
decided  in  the  two  Courts  was,  whether  the  Appellant,  who  was 
an  Advocate  and  Attorney  duly  admitted  therein,  and  had  ap- 
peared personally  in  Court  and  conducted  his  own  case  as  Attorney 
on  record,  was  entitled  under  the  said  judgment  to  charge  in  his 
Bill  of  costs,  and  to  have  allowed,  on  the  taxation  thereof  against 
the  Bespondent,  certain  fees  claimed  and  charged  by  him  in 
respect  of  his  character  of  Attorney.  Judge  Taechereau  decided 
in  the  affirmative ;  the  Court  of  Queen's  Bench  in  the  negative. 
Vol.  L  3  2  K 
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J-  0.  The  rule  for  deciding  this  question,  as  it  was  said  by  La  Pon- 

1867        taine,  C.  J.,  in  Brown  v.  Chiffy  (1),  must  be  furnished  by  reference 

GuGT       to  the  French  and  not  to  the  English  law,  because  the  then  exist- 

Bbowk.      i^g  French  law  was  dominant  in  Lower  Canada  when  it  was  coo- 

quered  in  1759,  and  consequently  that  law  continues  to  be  dominaEl 

there,  subject  to  any  alterations  which  have  been  introduced  by 

Legislative  Acts,  or  other  competent  authority. 

It  is  necessary,  therefore,  to  inquire  what  the  old  French  lar 
was,  with'  reference  to  this  subject. 

On  behalf  of  the  Appellant  several  authorities  were  cited,  tlie 
principal  of  which  are,  "ie  ParfaU  Procurewr  "  (2),  PigeaUj  Ftf- 
riere,  and  SerpiUon.  These  are  for  the  most  part  stated  in  tbr 
Appellant's  case,  and  referred  to  by  Mr.  Justice  Tasehereau  in 
11  Lower  Canada  Eeports,  484-485.  And  their  Lordships  are  c: 
opinion,  in  accordance  with  the  opinions  of  Mr.  Justice  Meredii 
and  Mr.  Justice  Tasehereau,  that  the  passages  'cited  from  th^c 
Books  constitute  a  preponderance  of  authorities  in  the  French  !^? 
for  allowing  fees  to  an  Attorney  who  appears  as  such  in  his  own  ca?.. 
But  it  was  argued  for  the  Bespondent,  that  the  old  French  k^ 
has,  at  all  events,  been  displaced  by  modern  authorities.  It  ir 
certainly  true  that  although  ia  the  case  which  is  the  subject  <:: 
appeal,  when  in  the  Superior  Court  of  Quehee,  Judge  Tascherm 
adhered  to  the  old  French  law,  and  decided  the  case  accordingly 
in  favour  of  the  Attorney's  claim  (11  Lower  Canada  Reports,  48.*'i 
yet  on  three  earlier  occasions  the  Court  of  Queen's  Bench  decidd 
the  contrary,  in  disregard  of  that  law,  and  held  that  an  Attorney 
conducting  his  own  case  is  not  entitled.  Two  of  these  cases  vert* 
decided  by  a  majority  of  three  to  two  Judges  in  Brown  v.  Gii^i:^ 
and  Oiiffy  v.  Ferpuson  (4) ;  and  a  third  case  of  Foumier  v.  Cannon 
was  cited  by  Mr.  Justice  Meredith  in  his  judgment  in  the  present 
case,  in  which  he  himself  and  all  the  other  Judges  of  the  Qneess 
Bench  appear  to  have  concurred. 

Li  the  judgment  now  under  appeal,  Mr.  Justice  M&rd^k 
although  he  thought  it  right  to  agree  with  the  majority  of  the 
Court,  declared  that  his  own  contrary  opinion  (expressed  in  G^?!^ 
v.  Ferffuson)  still  remained  unchanged ;  and  Mr.  Justice  Mof^^ 

(1)  11  Low.  Can.  Reps.  407.  (3)  11  Low.  Can,  Bepe.  401. 

(2)  Ed.  1705.  (4)  Ibid.  409. 
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agreed  in  that  nnchanged  opinion,  and  difieied  from  the  other       J.  0. 
Judges  of  the  Court  1867 

Mr.  Justice  Aylwin  appears  to  rest  bis  judgment  mainly  on  the       gugt 
argument  that  the  tariff  gives  fees  to  Attorneys  only,  and  thus  in      browh. 

effect  denies  them  to  parties  who  are  not  Attorneys,  and  that  a       

person  who  appears  in  person  cannot  call  himself  an  Attorney. 
In  answer  to  this  it  may  be  observed,  that  an  Attorney  who  con- 
ducts his  own  case,  and  describes  himself  on  the  face  of  the  pro- 
ceedings not  as  a  party  suing  or  defendiag  in  person,  but   as 
Attorney  on  Eecord,  accepts  by  that  very  act  aU  the  duties  and 
responsibilities  which  the  practice  of  the  Court  imposes  on  Attor- 
neys acting  for  ordinary  clients.    Mr.  Justice  Meredith  founds  his 
judgment  merely  on  the  propriety  of  a  Judge's  deferring  to  the 
authority  of  adjudged  cases.    Mr.  Justice  Badffley,  in  substance, 
takes  the  same  view  as  Mr.  Justice  Ayltoin,  with  the  addition  that 
lie  relies  on  the  circumstance  that  in  the  case  of  an  Attorney  ap- 
pearing for  himself,  inasmuch  as  in  the  proceeding  by  way  of 
**  inscription  en  faux/'  the  law  requires  a  special  procuration  from 
the  party  to  his  Attorney,  as  the  foundation  of  the  proceeding, 
there  would  be  an  absurdity  in  taking  such  a  special  power  of 
Attorney  from  a  man  to  himself;  and  further,  that  the  proceeding 
by  way  of  "  distraction  et  depena  "  would  not  be  practicable,  because 
the  occasion  for  it  could  never  arise.    But  their  Lordships  are 
constrained  to  observe  that  they  cannot  understand  how  these  are 
good  reasons  for  disallowing  to  the  Attorney  his  fees  for  sevices 
performed  in  the  cause  as  an  Attorney. 

It  will  be  observed  that  in  no  one  of  these  judgments  is  there 
any  dealing  with  the  authorities  cited  on  behalf  of  the  Appellant 
from  the  old  French  law  Books  ia  favour  of  the  Attorney's  right. 
The  Judges  do  not  at  all  deny  that  there  are  such  authorities,  or 
attempt  to  distinguish  them.  Mr.  Justice  Dw;al  alone,  in  his 
judgment  in  the  earlier  case  of  Brown  v.  Guffy,  says  that  the 
opinion  of  SerptHon  on  this  point  is  of  little  weighty  being  founded 
on  faulty  reasoning  only,  and  quotes  a  passage  from  Jousse,  as 
to  the  rights  of  Avocats,  as  a  conflicting  authority.  But  Mr. 
Justice  Meredith  observed  (1),  ^'That  authority  (Jousse)  is  not 
applicable  here  in  Canada,  where  Advocates  are  also  Attorneys. 

(1)  II  Low.  Can,  Beps.  412. 

3  2K2 
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J.  G.       It  must  be  recollected  that  in  France  the  right  of  action  for  (eea 

1SC7       was  not  only  denied  to  Advocates,  bnt  such  as  claimed  them  veie 

GroT       struck  from  the  Bolls/'    And  this  appears  to  be  the  only  autlio- 

Bbown.      ^*y  which  has  been  cited  on  behalf  of  the  Bespondent  from  the 

French  law  Books  in  denial  of  the  Attorney's  right  to  fees. 

With  respect  to  the  argument  founded  on  the  Tfitriff  of  fees,  the 
Court  of  Queen's  Bench  of  Lower  Canada  is  authorized  by  several 
Statutes  to  make  and  establish  TarilSs  of  fees  for  the  Counsel 
Advocates,  and  Attorneys  practising  therein.  But  the  obje^n 
of  such  a  Tariff  appears  to  us  to  be,  not  to  confer  fees  on  any  one. 
or  to  deprive  any  one  of  them,  but  simply  to  fix  the  amoast  c: 
them  for  particular  services  done  by  such  oflBcers.  If  at  the  tinh 
of  making  the  Tariff  an  Attorney  acting  for  himself  in  a  cause 
was,  according  to  the  authorities  cited  by  the  Appellant,  entitled 
to  such  fees  as  would  have  been  payable  to  another  Attomej 
acting  on  his  behalf,  it  surely  was  not  meant  by  the  Tariff:' 
alter  the  law,  and  deprive  him  of  such  fees  altogether,  but  merelj 
to  regulate  the  amoimt  to  be  paid  to  him.  On  this  point  thtt 
Lordships  concur  with  the  view  taken  by  Mr.  Justice  Meredith  u 
Crugy  V.  Ferguson  (1),  where  that  learned  Judge  says,  **  It  is  un- 
deniable that  the  Appellant  is  an  Attorney,  and  that  he  has  per- 
formed certain  services  in  this  cause  for  which,  when  performed  by 
an  Attorney,  the  Tariff  allows  certain  fees ;  and  I  really  calln(^ 
see  anything  in  the  law,  or  in  reason,  to  prevent  the  Appellantj  a: 
Attorney,  from  receiving  the  fees  usually  incident  to  the  serricej 
which  he  performed." 

But  it  is  intimated  in  the  judgment  of  La  Foniaine,  C.  J.,  in  Broa 
V.  Chiffy,  and  asserted  in  the  judgment  of  Mr.  Justice  Aylwin  in 
the  present  case,  that  the  practice  has  been  to  disallow  fees  io 
Attorneys  conducting  their  own  cases.  And  if  this  practice  bd 
been  shewn  to  be  uniform  and  long-established  it  would  certainlj 
have  gone  far  to  prove  that  the  old  authorities  were  not  to  he 
relied  on. 

But  there  appears  to  be  some  mistake  on  this  subject ;  for  it  is 

said  by  Mr.  Justice  Meredith,  in  Ougy  v.  Ferguson  (1),  "The 

practice  in  this  country  may,  I  think,  be  said  to  be  in  favour  of  the 

Attorney.    The  Prothonotary  of  the  Superior  Court,  an  Officer  of 

(1)  11  Low.  Can.  Reps.  41S. 
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great  experience,  informs  us  tbat  in  the  time  of  Chief  Justice  J.  C. 
SeweU  fees  in  such  cases  were  not  allowed ;  but  that  in  the  time  of  1867 
Sir  James  Stuart  the  practice  was  to  allow  them ;  that  the  last-  q^^ 
mentioned  practice  has  continued  ever  since  ;  and  he  has  given  us      ^  ^' 

a  note  of  four  cases  in  which  Attorneys  appearing  in  their  own        

cases  have  been  allowed  their  fees.  Under  these  circumstances  I 
think  it  doubtful  whether  any  change  in  the  practice  as  to  this 
matter  ought  to  be  made,  and  that  if  a  change  were  determined 
on,  it  ought  to  be  made  so  as  not  to  affect  pending  causes." 

Whether  the  Court  of  Queen  s  Bench  might  lawfully  alter  the 
law  under  the  statutory  power  conferred  by  the  Consolidated 
Statutes,  c.  77,  s.  15,  to  make  and  **  establish  such  rules  of  prac- 
tice as  are  requisite  for  regulating  the  due  conduct  of  the  causes, 
matters,  and  business  before  the  said  Court,^  it  is  unnecessary  to 
decide ;  for  the  Court  has  in  fact  made  no  such  rule,  nor  has  the  law 
been  altered  by  any  legislative  Act^  or  other  competent  authority. 

We,  therefore,  think  it  was  the  duty  of  the  Judges  of  the  Court 
to  administer  the  old  French  law,  and  that  they  could  not  alter  it, 
or  decline  to  apply  it,  on  grounds  of  supposed  expediency,  as  they 
appear  to  have  done  in  the  judgment  in  the  present  case,  and  the 
preceding  cases  on  which  that  judgment  was  founded. 

For  these  reasons,  their  Lordships  will  advise  Her  Majesty  that 
it  should  be  reversed. 

Their  Lordships  do  not  think  it  should  be  reversed  with  costs 
because  the  Appellant  had  a  full  opportunity  of  bringing  the 
point  before  this  Committee,  and  of  obtaining  their  judgment, 
when  the  former  case  of  Brown  v.  Chiffy  was  before  them  (1). 
Had  the  present  Appellant  then  prosecuted  his  cross  appeal,  the 
question  which  is  the  subject  of  the  present  appeal  would  have 
been  then  decided.  His  neglect  to  do  so  has  been  the  occasion  of 
the  costs  of  this  appeal  having  been  incurred ;  and  their  Lordships, 
therefore,  think  he  ought  not  to  be  allowed  them  (2). 

Solicitor  for  the  Appellant :  La  Penottere. 

Solicitor  for  the  Eespondent :  Clarke,  Son,  db  Bawlins. 

(1)  2  Moore's  P.  C.  Cases  (N.S.)  341.      as  to  the  right  of  an  Avoc(U  to  fix  the 

(2)  See  the  case  of  TTte  Jersey  Bar  amount  of  his  fees,  and  to  recover  such 
(13  Moore's  P.  C.  Cases,  275),  and  the      fees  by  action. 

French  Ordonnancea  there  cited  in  note, 
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j.c»      THE  LONDON  AND    EDINBUEGH  SHIP- 

1867  PING  COMPANY,  the  owners  op  the  scbew     Appeixakts  ; 

Feb.  IS.  STEAMSHIP  "lONA" 

AND 

THE     OWNEKS    of    the    sailing    barge  )^ 
"EMILY  FANNY" j Bespoitoekts. 


THE  «I0NA." 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

Comptdscry  pUoiage^Merchard  Shipping  Ad,  17  <fe  18  Vict,  c  104,  sec  388— 
CoUision — Damage — Joint  negligence  of  Pilot  and  Matter  cmd  crevf — 
Liability  of  owners. 

In  order  to  entitle  the  owner  of  a  ship,  having,  by  oompnkion  of  law,  a  Pilot 
on  board,  to  the  benefit  of  the  exemption  contained  in  the  Merehetnt  ShippisK 
Act,  17  &  18  Vict.  c.  104,  sec.  388,  from  liability  for  damage  by  default  of 
the  Pilot,  it  is  not  enough  to  prove  that  there  was  feiult  or  negligence  on  tie 
Pilot's  part,  but  the  owner  must  shew  that  there  was  no  default  on  the  put 
of  the  Master  and  crew,  which  might  have  in  any 'degree  been  oondncive  ti 
the  damage. 

Where,  therefore,  there  was  neglect  on  the  part  of  the  Master  and  crer 
to  keep  a  good  look-out,  and  such  neglect  conduced  to  a  collision,  the  ownen 
were  held  liable  for  the  damage. 

The  duty  of  the  Pilot  is  to  attend  to  the  navigation  of  the  ship,  and  the 
Master  and  crew  to  keep  a  good  look-out. 

IHE  canBe  from  which  this  appeal  arose  was  one  of  damage 
arising  out  of  a  collision  between  the  sailing  Barge,  Emily  Fanny, 
and  the  screw  Steamship,  lona^  which  happened  on  the  11th  oi 
March,  1866,  in  BlacJcivaH  Beach  of  the  river  Hiames. 

The  lona,  a  screw  Steamship  of  684  tons  register,  in  charge 
of  a  licensed  Trinity  Pilot,  whose  employment  was  compulsory 
upon  her  owners,  was  proceeding  down  BlaciivaU  Beach,  under 
steam  alone,  and  her  course  was  being  shaped  to  round  BlackvxiU 
Point,  when  the  JEJmily  Fanny  was  seen  rather  on  the  starboard 
bow  of  the  lona,  at  a  distance  of  about   300  yards,  apparently 

*  Present : — ^The  Masteb  of  the  Rolls  (Loed  Roiollt),  Sib  Jambs  Wiullui 
CoLYUiE,  and  Sib  Richabd  Tobd^  Kikbebslbt. 
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proceeding  to  the  northward ;  the  hehn  of  the  lona,  which  was  J.  0. 
then  a-port  for  the  purpose  of  rounding  Blaehwall  Point,  was,  1867 
by  order  of  the  Pilot,  put  hard  a-port,  with  a  view  of  passing  the"Ioha" 

under  the  stem  of  the  JEmUy  Fanny,  but  the  tide  took  the  lona       

and  prevented  her  from  answering  her  helm,  and  although  her 
engines  were,  by  order  of  the  Pilot,  eased,  stopped,  and  reversed, 
she  struck  the  JEtnUy  Fanny,  and  sank  her. 

The  suit  was  brought  by  the  owners  of  the  Barge.  The  petition 
stated  that  the  reach  was  clear ;  that  the  Steamer  might  have 
passed,  either  to  the  northward  or  southward  of  the  Barge ;  that 
the  collision  was  entirely  attributable  to  the  improper  navigation 
of  the  lona,  and  to  the  negligence  and  default  of  those  on  board 
her ;  and  that  there  was  no  one  looking  out  on  board  the  Steamer* 
The  answer  alleged,  firsts  that  there  was  a  good  and  vigilant 
look-out  on  board  the  Steamer ;  secondly,  that  the  collision,  and 
damages  and  losses  consequent  thereupon,  were  not  caused  by,  or 
attributable  to,  any  improper  navigation  of  the  lona,  or  those  on 
board  her,  but  was  the  result  of  inevitable  accident ;  and,  lastly, 
that  at  the  time  of  the  collision  the  lona  had  on  board  a  licensed 
Pilot,  by  compulsion  of  law,  who  was  in  sole  charge  of  the  Steamer, 
and  that  his  orders  were  promptly  obeyed  by  the  Master  and 
crew;  that  if  the  collision  was  in  any  way  occasioned  by  any 
one  on  board  the  lona,  it  was  solely  occasioned  by  the  Pilot,  and, 
consequently,  that  the  owners  were  not  liable  in  respect  of  any 
damages  caused  by  the  collision. 

The  case  was  heard  upon  viva  voce  evidence  before  the  Judge  of 
the  Admiralty  Court  (The  Bight  Hon.  Dr.  LuAinffton),  assisted  by 
two  Trinity  Masters.  The  learned  Judge,  in  summing  up,  addressed 
the  Trinity  Masters  as  follows: — ''In  this  case  there  are  two 
questions  for  your  consideration ;  in  the  first  place,  it  is  perfectly 
clear  that  prima  facie  the  lona  was  to  blame  for  this  collision, 
unless  she  can  be  exempted  &om  the  consequences  of  that  blame 
by  the  evidence  adduced  on  her  behalf.  The  defence  is,  that 
she  had  a  licensed  Pilot  on  board,  which  Pilot,  by  law,  she  was 
bound  to  take;  that  she  was  at  the  time  under  the  control, 
and  navigated  by,  the  Pilot ;  and  that  if  any  blame  whatsoever 
attached,  it  was  the  blame  of  the  Pilot.  The  case  of  inevi- 
table accident  is  given  up,  and,  therefore,  the  question  that  first 
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J.C.        arises  is  :  ViBB  this  accident  occasioned  by  any  erroneous  maoagc- 

1867       ment  on  the  part  of  the  Pilot,  and  in  what  way  ?    The  objectiou 

The "ToNA.'  ^o  ^^  conduct  of  the  Filoty  is^  that  there  was   no  saffident 

look-ont  on  board  the  lona,  that  if  there  had  been  a  sufficient 

look-out  the  Barge  would  have  been  seen  at  an  earlier  period, 
and  the  collision  might  have  been  avoided.  That  is  a  matter  for 
your  consideration,  but  I  think  it  is  dear  from  the  evidence 
that  there  was  not  a  good  look-out ;  the  fact  that  a  man  was  on 
the  look-out  is  not  sufficient  evidence  that  a  good  look-oat  vas 
kept ;  there  was  evidence  that  the  Boatswain  was  on  the  look-oat 
but  there  was  no  evidence  that  the  look-out  was  kept.  If,  there- 
fore, you  think  the  collision  arose  from  the  want  of  a  sufScient 
look-out,  then  the  exemption  from  blame,  on  account  of  the  Pilot 
being  on  board,  fails,  because  it  was  a  defect  in  the  navigation  of 
the  ship,  for  which  the  owners  are  responsible.  The  other  question 
is  this :  It  has  been  said  that  the  lona  was  intercepted,  so  to  speak 
by  the  tide,  and  though  the  power  of  the  tide  upon  her  was  slight 
yet  that  it  was  sufficient  to  prevent  her  getting  round  on  the  port 
tack  as  she  intended ;  that  she  was  a  new  vessel,  and  there  was 
something  wrong.  I  cannot  form  an  opinion  upon  that  at  all,  but 
I  must  leave  it  entirely  to  you.  These  are  the  two  points  for  joor 
consideration." 

After  consultation  with  the  Trinity  Masters,  the  learned  Jadge 
finally  held,  that  there  was  no  proof  that  there  was  a  proper  look- 
out kept  on  board  the  lona  ;  that  she  ought  to  have  seen  the  Barge 
earlier,  and  prevented  the  collision,  and,  therefore,  that  her  owners 
were  liable.  Hence  the  present  appeal  by  the  owners  of  the 
lona. 

Mr.  Brett,  Q.O.,  and  Mr.  E.  C.  Clarkson,  for  the  Appellants:— 
In  the  Court  below  the  main  grounds  of  the  defence  of  tlie 
Appellants  were: — ^first,  that  the  collision  arose  from  inevitable 
accident,  but  we  do  not  now  rely  upon  that  point;  and  secondly^ 
that  if  any  blame  was  to  be  attributed  to  the  lona,  it  was  solel/  to 
the  Pilot  On  this  latter  ground  we  rely,  and  submit  that  as  Ae 
Appellants  were  compelled  to  take  a  Pilot  on  board,  they  ^ 
exempted  from  liability  for  damage  arising  by  his  neglect  or 
default :  The  Merchant  Shipping  Act,  17  &  18  Vict,  c  104,  sec  388. 
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Now,  it  was  proved  by  the  Appellants'  witnesses  that  the  Barge       ^.G* 
was  seen  by  the  Pilot  in  ample  time  for  him  to  have  taken  proper       1867 
measures,  and  to  have  avoided  the  collision.    It  was  his  duty  to  Xbx  ''Iqsa;' 
keep  a  good  look-out,  which  his  position  on  the  bridge  of  the        """ 
Steamer  allowed  him  to  do.    That  fact  was  not  properly  taken 
into  consideration  by  the  learned  Judge  below.    Had  it  been,  then 
the  question  whether  there  was  a  proper  look-out  by  the  crew  was 
wholly  immaterial    As  the  Pilot  saw  the  Barge  in  time  and  did 
not  take  proper  measures,  and,  in  addition,  was  guilty  of  palpable 
negligence,  having  regard  to  the  state  of  the  tide,  in  ordering  the 
lona  to  be  put  hard  a-port,  the  blame  rests  on  him.    If,  therefore, 
there  be  blame,  it  is  to  be  attributable  solely  to  the  Pilot  in  charge 
of  the  Steamer,  and  that,  under  the  above  Statute,  exempts  the 
owners  from  liability  for  damage :  The  MsBander  (1). 

Dr.  Deane,  Q.C.,  and  Mr.  F.  Lushinffton,  for  the  Kespondents : — 

It  was  the  duty  of  the  Master  and  crew,  as  well  as  the  Pilot,  to 
keep  a  good  look-out  in  order  to  avoid  any  poUision,  which  was 
not  done  in  this  case.  The  onus  is  on  the  owners  claiming  the 
statutory  exemption  from  liability  for  the  damage,  to  prove  strictly 
that  there  was  no  blame  on  the  part  of  the  Master  and  crew,  which 
here  they  have  failed  to  do :  The  Schwalbe  (2).  It  has  been  held, 
under  the  former  Statute,  6  Geo.  4,  c.  125,  sec.  55,  that  the  owner 
is  only  exempted  when  the  damage  is  solely  caused  by  the  negli- 
gence, default,  or  incompetency  of  the  Pilot :  The  Diana  (3) ;  and 
the  same  construction  has  been  put  upon  section  338  of  the 
Statute,  17  &  18  Vict.  c.  104,  relied  upon  by  the  Appellants : 
The  Schwalbe  (4) ;  The  Mdvina  (5). 

Their  Lordships*  judgment  having  been  reserved,  was  now       1867 
delivered  by  Mar^  8. 

Sib  Bighabd  T.  Einbebslet  : — 

At  about  8  o'clock  in  the  morning  of  the  11th  of  March,  1866, 
and,  therefore,  in  broad  daylight,  the  Barge,  Emily  Fanny^  laden 

(1)  1  Moore's  P.  C.  Cases  (N.&)  63.  (3)  4  Moore's  P.  C.  Cases,  11. 

(2)  Lush.  239 ;   S.  C.  14  Moore's         (4)  14  Moore's  P.  C.  Cases,  241. 

P.  C.  Qises,  241.  (5)  1  Moore's  P.  C.  Cases  (N.S.)  357. 
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J.  0.  with  sand,  was  comiBg  up  the  river  under  sail,  and  with  two  men 
1867  pulling  at  the  oars,  and  heading  nearly  north ;  the  Steamer,  Lm. 
TflE"loNA.*'  (*^  newly-built  iron  ship  of  648  tons)  was  going  down  the  riyer  at 
—  the  rate  of  six  or  seven  miles  an  hour.  The  weather  was  nearly 
calm,  what  little  wind  there  was  being  (as  stated  by  the  Appelknt? 
in  the  preliminary  Act)  from  the  southward  and  eastward.  Tb^ 
state  of  the  tide  was  '^  last  quarter  flood,"  that  is,  nearly  higli 
water,  running  up  the  river  at  the  rate  of  about  a  knot  an  honr. 
The  Steamer  was  in  charge  of  WiUiam  George  Allen,  a  licenseil 
Trinity  House  Pilot,  who  was  standing  on  the  high  bridge,  Ui 
proper  place,  whence  he  gave  his  directions  to  the  man  at  tt 
wheel  by  waving  his  hand  in  the  usual  manner.  The  Master  o: 
the  Steamer,  Hiomas  Baison,  was  standing  on  the  roof  of  the  miii- 
ships  house,  which  forms  a  sort  of  lower  bridge.  The  Boatswaiii 
was  stationed  on  the  forecastle  to  keep  a  look-out  ahead.  As  tk 
Steamer  was  rounding  BlackwaU  Point,  she  came,  stem  on,  agaii>i 
the  port  side  of  the  Barge,  which  immediately  filled  and  sanL 
About  these  facts  there  is  no  controversy. 

The  Eespondents  instituted  proceedings  in  the  High  Court  of 
Admiralty  against  the  Appellants  in  a  caufie  of  damage ;  and  ly 
their  petition,  after  stating  the  facts,  alleged  that  the  collision  irs^ 
entirely  attributable  to  the  improper  navigation  of  the  Steamtr. 
and  to  the  negligence  and  default  of  those  on  board  her. 

The  Appellants,  by  their  answer,  alleged  that  whilst  the  course 
of  the  Steamer  was  being  shaped  to  round  BlackwaU  Point,  the 
Barge  was  seen  ahead,  and  rather  on  the  starboard  bow  of  tie 
Steamer,  and  at  the  distance  of  between  200  and  300  yards,  ap- 
parently proceeding  to  the  northward ;  that  thereupon  the  helm  d 
the  Steamer,  which  was  then  a-port  for  the  purpose  of  rouodiuj 
BlackwaU  Point,  was,  by  order  of  the  Pilot,  put  hard  a-port,  with  a 
view  to  pass  under  the  stem  of  the  Barge,  but  the  tide  took  the 
Steamer  and  prevented  her  from  answering  her  helm ;  and  although 
the  engines  were,  by  order  of  the  Pilot,  eased,  stopped,  and  re- 
versed, a  collision  could  not  be  prevented,  and  the  Steamer,  to* ti 
her  stem  and  port  bow  struck  the  Barge  on  her  port  side,  and  not- 
withstanding that  a  fender  was  put  over  the  side  of  the  Steamer, 
the  Barge  sank  The  answer  also  asserted  that  the  collision,  m 
the  damages  and  losses  consequent  thereon,  were  not  caused  by  or 
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attributable  to  any  improper  navigation  of  the  Steamer,  or  to  any  j;  0»> 
negligence  or  default  of  those,  or  any  of  those,  on  board  her,  1867 
but  was  the  result  of  inevitable  accident    The  answer  further  •d^'^ka.'' 

asserted,  that  if  the  collision  was  in  any  way  occasioned  by  any  one       

on  board  the  Steamer,  it  was  solely  occasioned  by  the  Pilot,  and 
they  (the  Appellants)  were  not  liable  for  any  damage  caused 
thereby. 

The  cause  came  on  to  be  heard  on  the  24th  of  July  last,  before 
the  learned  Judge  of  the  High  Ciourt  of  Admiralty,  assisted  by 
two  elder  brethren  of  the  Trinity  House.  Four  witnesses  were 
called  by  the  Appellants, — AUen,  the  Pilot ;  Baison,  the  Master  of 
the  Steamer ;  Edgar ^  the  second  Engineer ;  and  Williamson^  the 
second  Officer,  who  was  at  the  wheel,  with  two  other  men,  when 
the  collision  occurred.  They  were  examined  viva  voce  in  Court. 
The  Bespondents  called  no  witnesses.  The  learned  Judge,  having 
pointed  out  to  his  two  Assessors  the  questions  upon  which  their 
opinions  were  required,  and  after  consultation  with  them,  declared 
his  opinion  to  be,  that  there  was  no  proof  that  a  proper  look-out 
was  kept  on  board  the  Steamer ;  that  she  ought  to  have  seen  the 
Barge  earlier,  and  prevented  the  collision ;  and,  therefore,  he  pro- 
nounced against  the  Steamer,  and  condemned  the  owners  thereof 
in  damages  and  costs.  From  that  decision  the  present  appeal  is 
brought  by  the  owners  of  the  Steamer. 

In  arguing  this  appeal,  the  Appellants,  by  their  Counsel,  no 
longer  contend  that  the  collision  was  not  occasioned  by  the  negli- 
gence or  default  of  any  one  on  board  the  Steamer,  but  was  the 
result  of  inevitable  accident.  That  point  they  abandon ;  and  the 
only  ground  upon  which  they  insist  that  the  decision  ought  to  be 
reversed  is,  that  the  collision  was,  as  they  allege,  occasioned  en- 
tirely by  the  defeult  of  the  Pilot,  and  that,  therefore,  the  owners 
of  the  Steamer  are  exempt  from  liability.  This  is  the  only 
point  which  their  Lordships  have  now  to  consider. 

By  the  Merchant  Shipping  Act,  17  &  18  Vict  c.  104,  sec.  388, 
it  is  enacted,  that  no  owner  or  Master  of  any  ship  shall  be  answer- 
able to  any  person  whatever  for  any  loss  or  damage  occasioned 
by  the  fault  or  incapacity  of  any  qualified  Pilot  acting  in  charge 
of  such  ship,  within  any  district  where  the  employment  of  such 
Pilot  is  compulsory  by  law. 
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J.  C.  An  enactment  substantially  to  the  same  effect,  thongh  expressed 

1S67       in  different  language,  was  contained  in  the  Pilotage  Ad,  6  Gea  i 
Tb«**Iosa.'*  c.  125,  sec  55. 

""^  Now,  in  construing  those  Acts,  it  has  been  established  as  & 

principle,  that,  in  order  to  entitle  the  owners  to  the  benefit  of  the 
exemption  from  liability  thereby  provided,  they  must  prore  th/ 
the  damage,  for  which  it  is  sought  to  make  them  liable,  was  occa- 
sioned exclusively  by  the  defetult  of  the  Pilot.  It  is  not  enough :  : 
them  to  prove  that  there  was  fault  or  negligence  in  the  Elot- 
ihey  must  prove,  to  the  satisfaction  of  the  Court,  which  has  t< 
try  the  question,  that  there  was  no  de&ult  whatever  on  the  par 
of  the  Officers  and  crew  of  their  vessel,  or  any  of  them,  vhidi 
might  have  been,  in  any  degree,  conducive  to  the  damage  T\l^ 
principle  was  very  clearly  laid  down  by  Dr.  Lushingtcny  in  tW 
case  of  The  Diana  (1),  which  was  a  case  under  the  earlier  of  the 
two  Statutes.  That  learned  Judge  there  says : — "  To  obtain  tl- 
exemption  from  responsibility  conferred  by  the  Act,  I  think  th^it 
the  owners  of  The  Diana  should  prove  that  the  accident  ara> 
entirely  from  the  fiault  of  the  Pilot;  that  the  exception  under  tb? 
Act  ought  to  be  construed  strictly,  and  that  if  the  accident  va? 
occasioned  by  the  joint  misconduct  of  the  Pilot  and  crew,  I  am 
bound  to  hold  that  the  liability  still  attaches  to  the  owners."  The 
same  principle  was  upheld  and  acted  upon  by  this  Court  in  thr 
case  of  The  Christiana  (2),  which  was  also  under  the  Statute  c: 
6  Geo.  4,  c  125 ;  and  in  the  case  of  The  Sehwalbe  (3),  under  tht^ 
Act,  17  &  18  Vict  c  104,  sec.  388,  and  it  has  been  treated  as 
the  established  law  in  several  other  cases,  both  in  this  and  in 
other  Courts. 

The  question,  therefore,  which  their  Lordships  have  to  deie- 
mine,  is  simply  this : — ^Is  it  proved  to  their  satisfistction  that  there 
was  no  default  in  any  of  the  crew  of  the  Steamer,  which  may  hare 
conduced  to  the  collision  ?  And  upon  this  question,  their  Lortl- 
ships  having  fully  considered  the  evidence,  entirely  concur  in  the 
opinion  of  the  learned  Judge  of  the  Court  below,  that  it  ia  not  so 
proved ;  for  it  is  not  proved  that  a  good  look-out  was  kept  on 
board  the  Steamer. 

(1)  1  W.  Rob.  135.  (2)  7  Moore's  P.  C.  Cases,  160. 

(3)  14  Moore'd  P.  0.  Cases,  250. 
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The  importance  of  aUeging  and  proving  that  a  good  look-ont       J.  C. 
was  kept,  was,  of  comae,  felt  by  the  Appellants ;  and,  accordingly,       1867 
in  the  second  article  of  their  answer  to  the  petition  in  the  Court  the-Iosa,'* 
below,  they  expressly  allege  that  a  good  and  vigilant  look-out  was 
being  kept  from  on  board  her.      Now,  what  evidence  do  they 
adduce  in  support  of  that  allegation?      They  prove  that  the 
Boatswain  was  stationed  on  the  forecastle  to  keep  a  look-out ;  but 
they  prove  no  more.    Now,  what  was  the  duty  of  the  man  thus 
stationed  on  the  look-out  ?    Surely  his  duty  was  to  keep  a  vigilant 
look-out^  and,  when  he  saw  any  craft  ahead,  to  report  to  the  Pilot. 
There  was  nothing  to  prevent  the  Barge  being  seen  from  the 
Steamer  some  time  before  they  were  within  300  yards  of  each 
other,  when  the  Pilot  first  saw  her.    Although  the  Appellants,,  in 
the  preliminary  Act,  allege  that  the  weather  was  hazy  (contrary 
to  the  allegation  of  the  Bespondents,  that  it  was  clear),  there  is  no 
evidence  of  the  presence  of  any  haze.    Nor  is  it  suggested  that 
there  were  any  other  vessels  in  the  way,  or  any  other  obstruction 
to  a  wide  and  distant  view.    Indeed,  it  is  plain  from  a  comparison 
of  the  evidence  of  the  Pilot  and  oi  the  Master,  that  the  Barge  was 
actually  seen  by  at  least  one  individual  on  board  the  Steamer 
(namely,  the  Master)  before  the  Pilot  saw  her;  for  the  Pilot  says 
that,  for  the  purpose  of  rounding  the  point,  and  before  he  saw  the 
Barge,  he  had  given  an  order  to  "  slow  *'  the  engines,  and  had 
waved  to  port  the  helm,  and  that  he  afterwards  saw'  the  Barge, 
distant  about  300  yards,  and  then  waved  to  put  the  helm  hard 
a-port ;  and  the  Master  says,  that  at  the  time  when  the  Pilot  gave 
the  order  first  to  "  slow,**  and  the  first  order  to  port,  he  (the  Master) 
had  already  seen  the  Barge,  and  that  in  fact  he  saw  her  as  the 
Steamer  was  passing  the  Factory  before  she  came  to  BlacJcivaB 
Pointj  thus  clearly  shewing  that  the  Master  saw  the  Barge  before 
the  Pilot  did.    And  if  the  Master  could  see  her,  the  Boatswain  on 
the  forecastle  might  have  seen  her,  and  ought  to  have  seen  her, 
and  would  have  seen  her  if  he  had  been  keeping  a  vigilant  look- 
out.   Whether  the  man  saw  the  Barge  or  not,  or  whether  he  was 
or  was  not  keeping  any  look-out  at  all,  does  not  appear ;  but  it  is 
not  suggested  that  he  made  any  report  whatever.    The  learned 
Counsel  for  the  Appellants  was,  therefore,  driven  to  the  necessity 
of  arguing  that  it  was  the  Pilot's  duty  to  keep  a  look-out,  which 
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J.  C.       his  elevated  position  on  the  high  bridge  well  enabled  him  to  do : 

1867       and  that  it  was  unnecessary  for  the  man  stationed  on  the  look-out 

Thi^Oona."  ^  make  any  report,  or  indeed  to  keep  a  look-out  at  alL    Tbf 

argument  cannot  be  admitted.    Its  admission  would  produce  yery 

mischievous  consequences,  and  very  much  increase  the  risk  o: 
navigation.  No  doubt  the  Pilot  may,  and  probably  in  most  cas^,^ 
does,  see  a  craft  ahead  as  soon  as  any  one  else  on  board ;  bnt  h  j 
attention  is  necessarily  directed,  from  time  to  time,  to  other  Jiit- 
ters  relating  to  the  navigation  of  the  vessel  under  his  char.r. 
besides  keeping  a  look-out;  and  on  that  account  it  mayhap;-! 
that  he  does  not  see  an  object  ahead  so  soon  as  he  ought  to  ha^e 
been  aware  of  it,  in  order  to  enable  him  to  take  measures  to  ap : ! 
it.  Hence  arises  the  necessity  for  having  a  man  stationed  /: 
the  forecastle,  with  the  special  and  sole  duty  of  keeping  a  vigi- 
lant look-out,  a  necessity  Mly  recogm'sed  on  the  part  of  ih.-' 
on  board  the  Steamer,  by  their  stationing  the  Boatswain  on  tLf 
forecastle  for_that  special  purpose.  And  it  is  impossible  to  hoJi 
that  the  man  so  stationed  was  justified  in  neglecting  to  keep  i 
look-out,  on  the  ground  that  it  is  the  duty  of  the  Pilot  to  keep  '^ 
look-out 

The  only  remaining  question  is,  whether  the  failure  of  thehjk- 
out  man  to  perform  his  duty  did  not  conduce,  or  may  not  har 
conduced  (for  that  is  sufficient  for  the  present  purpose)  to  brin 
about  the  collision.  AUen,  the  Pilot,  in  his  examination,  sap, 
that  when  he  first  saw  the  Barge  she  was  distant  about  300  yarus 
At  the  TB,tejA  which  the  Steamer  was  going,  six  or  seven  miles 
an  hour  (say  six  and  a  half  miles  an  hour),  it  would  take  only 
about  a  minute  and  a  half  to  go  over  that  space.  He  says,  that  as 
soon  as  he  saw  the  Barge  he  ordered  the  helm  (which  was  aiiesdj 
a-port  to  round  the  point),  to  be  put  hard  a-port,  which  was  iiniB«- 
diately  done ;  that  the  Steamer  at  first  answered  to  the  helm,  and 
payed  off  to  starboard ;  but  that  when  she  came  to  the  tide  (which, 
it  is  obvious,  from  the  very  sharp  and  sudden  bend  of  the  river  at 
that  place,  would  be  running  somewhat  across  the  channel  of  th^ 
river  from  the  southern  towards  the  northern  shore),  the  tide  took 
her  on  the  starboard  bow,  and  she  ceased  to  obey  the  helm,  and,in 
consequence  thereof,  she  ran  into  the  Barge.  The  Masters  ^"' 
dence  corroborates  this  representation  of  the  Pilot.    No  doubt  tbe 
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Pilot  ought  (as  it  was  argued  for  the  Appellants)  to  have  known        J.O. 

that)  in  the  then  state  of  the  tide,  and  at  that  part  of  the  river,        1867 

such  would  be  the  effect  of  the  tide  on  the  starboard  bow.    But  Thb"Iona.** 

there  seems  no  reason  for  supposing  that  he  did  not  know  it; 

indeed,  it  does  not  require  the  knowledge  or  experience  of  a  Pilot 

to  know,  from  the  remarkable  bend  of  the  river  round  BladcwaU 

Point,  that  such  must  be  the  effect  of  the  tide  in  its  then  state. 

Now,  if  the  Pilot  had  been  earlier  made  aware  of  the  position  of 

the  Barge,  he  might  have  sooner  put  the  helm  hard  a-port  so  as  to 

avoid  a  collision,  and  we  are  bound  to  assume  that  he  would  have 

done  so.     As  it  was,  he  was  not  made  aware  of  the  position  of  the 

Barge  till  he  saw  her  only  about  300  yards  distant,  when  it  was 

too  late  to  prevent  the  collision.    Thus  the  neglect  of  duty  on  the 

part  of  the  look-out  man,  not  only  might  have  been  conducive  to 

the  disaster,  but  was  in  all  probability  the  ultimate  cause  of  it. 

Upon  the  whole  case,  their  Lordships  axe  of  opinion  that  there 
was  neglect  of  duty  on  the  part  of  the  look-out  man ;  that  this 
neglect  of  duty  conduced  to  the  collision ;  and  that  it  was  such 
default  on  the  part  of  the  crew  of  the  Steamer  as  to  disentitle  the 
owners  to  the  benefit  of  that  exemption  from  responsibility  which 
the  Statute  provides.  They  will,  therefore,  humbly  advise  Her 
Majesty  to  affirm  the  decision  of  the  Court  below,  and  to  dismiss 
this  appeal  with  costs. 

Proctors  for  the  Appellants :  darTcBon,  Son,  A  Cooper. 
Proctors  for  the  Kespondents :  Lawri  dt  Keen. 
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J.  a*      DANIEL  HERRICK Appellast, 

1867  Ain> 

F^,  4.    GARRET  SIXBY Bespondesi 

ON  APPEAL  FROM  THE  COURT  OP  QUEEN'S  BENCH  FOR 
LOWER  CANADA  (APPEAL  SLDE> 

Lower  Canada^  Jaw  of-^Action  en  homage — Boundaries — Quantities  daori^.^ 
in  deed^^Ambiguiiy — Buka  of  comiruciion — Preaeription, 

Action  en  homage  to  ascertain  the  boundary  line  between  the  contigzics 
properties  of  the  Plaintiff  and  Defendant,  which  property  was  formerljrx 
Lot,  and  described  as  containing  between  140  or  150  acresL  This  was  a:'::- 
wards  sold  in  two  Lots.  The  Plain  tifTs,  the  eastern  portion,  wasdescribei; 
the  deeds  as  containing  '*  90  acres,  more  or  less."  The  Defendaot's,  r- 
western  portion,  *' about  fifty  acres ;"  but  the  descriptions  in  the  deeds  did  i 
agree  as  to  the  way  the  line  of  boundary  was  to  run.  The  effect  d  i  Sr- 
veyor*s  report,  which  the  Court  in  Canada  homologated,  was  to  make  t 
boundary  line,  by  which  the  Defendant  got  sixty-one  acres,  and  redooed ''. 
Plaintiff's  to  eighty-two  acres.  Upon  appeal,  held  (rerersing  the  decnts 
the  Superior  Court  and  the  Court  of  Queen's  Bench),  that  those  Courts  t« 
wrong  in  their  construction  of  the  deeds  and  evidence  as  to  the  hoand«rTi& 
the  rule  being  that^  if  in  a  deed  conveying  land  the  description  of  the  'xl 
intended  to  be  conveyed  is  couched  in  such  ambiguous  terms  that  it  is  Tgy 
doubtful  what  was  intended  to  be  the  boundaries  of  the  land,  and  tliek- 
guage  of  the  description  equally  admits  of  two  different  constructiom,  ^ 
one  making  the  quantity  conveyed  agree  with  the  quantity  mentioned  in  _ 
deed,  and  the  other  making  the  quantity  altogether  different,  the  former  oi- 
struction  must  prevail. 

Beldf  further,  that  the  case  differed  from  a  conveyance  of  a  certain  iste- 
tained  piece  of  land  accurately  described  by  its  boundaries  on  all  sido;  ^^ 
a  statement  that  it  contained  so  many  acres,  "  or  thereabouts,"  when,  if  ^* 
quantity  was  inaccurately  stated,  it  did  not  affect  the  transaction. 

By  the  law  of  Lower  Canada  the  term  of  prescription  is  thirty  years. 

To  sustain  a  plea  of  prescription,  the  evidence  must  shew  peaceable  rm 
terrupted  possession  and  ownership  for  upwards  of  thirty  years. 

XHIS  was  an  action  en  homage^  brought  by  the  Appellant  against 
the  JKespondent  in  the  Superior  Court  for  the  District  ol  Montreal, 
to  ascertain  the  boundary  line  between  contiguous  pieces  of  land  of 
the  Appellant  and  the  Kespondent,  which  land  originally  belonge^l 
to  the  same  owner,  and  formed  together  a  certain  parcel  of  gronnA 
described  in  the  deeds  of  both  the  Appellant  and  Eespondent  as 
•  Present  :~SiR  William  Erle,  Sir  James  William  CJoltuje,  Sm  Ed^abd 
Vaughan  Williams,  and  Sir  Richard  Torik  Einderslet. 


VOL.  L]  CASES  IN  THE  PEIVY  COUNCIL.  437 

Liot  No,  3,  which  Lot  was  said  to  contain  between  140  and  150        J.  0. 
acres,  and  described  as  bounded  on  the  south  by  the  boundary        IS67 
line,  along  the  45th  parallel  of  latitude,  between  Canada  and  Ver-     Hkrbick 
monty  on  the  north  by  a  line  parallel  to  the  last-mentioned  line,  and       g^^^ 

on  the  east  and  west  by  lines  perpendicular  thereto.     The  whole        

Lot  formed  a  rectangular  block,  and  there  was  no  diiOference 
between  the  parties  as  to  its  original  boundaries  or  area,  the 
question  being  the  boundaries  after  the  division. 

The  western  portion  of  Lot  No.  3  was  sold  in  the  year  1813  to 
the  Respondent's  predecessor  in  title,  as  ^' about  fifty  acres  of 
land."  The  eastern  portion  of  Lot  No.  3  was  sold  in  1845  to  the 
Appellant's  predecessor  in  title,  and  was  described  as  containing 
"  ninety  acres  more  or  less."  It  was  agreed  between  the  parties 
that  a  hemlock  stump,  referred  to  in  the  deeds  of  the  Eespondent, 
and  still  existing  in  the  line  of  the  southern  boundary  of  Lot 
No.  3,  was  the  point  from  which  the  boundary  line  between  the 
properties  of  the  Appellant  and  Respondent  was  to  start.  The 
question  was  in  what  direction  it  was  to  run.  The  Appellant  con- 
tended that  it  should  run  parallel  with  the  eastern  and  western, 
and  perpendicular  to  the  northern  and  southern  boundaries  of 
Lot  No.  5,  so  as  to  give  each  party  a  rectangular  block  of 
land.  This  would  have  given  the  Eespondent  about  fifty-one 
acres,  the  quantity  conveyed  by  the  deed  being  "about  fiifty 
acres,"  and  the  Appellant  little  over  ninety  acres,  the  quantity 
mentioned  in  his  deed.  The  Respondent,  on  the  other  hand,  con- 
tended that  the  boundary  line  ought  to  run  in  a  zig-zag  line 
towards  the  north-east ;  which  would  give  him  eighty-two  acres  in- 
stead of  "  about  fifty  acres,"  as  conveyed  by  his  deeds,  and  the  Ap- 
pellant sixty-two,  instead  of  "  ninety  acres,"  as  conveyed  by  his 
deeds.  From  a  plan  referred  to  in  the  Court  below,  there  appeared 
to  be  a  ledge  of  rocks  running  north-east  &om  the  hemlock  stump, 
a  short  distance  to  the  east  of  a  brook  flowing  into  the  Bock  River. 
The  Respondent  claimed  that  his  boundary  should  run  at  the  base 
of  this  ledge  of  rocks. 

The  facts  were  these : — 

Early  in  the  present  century,  John  Butter  owned  an  estate  in 
the  Seigniory  of  8t  Armando  in  Lower  Canada.  Such  estate  was, 
at  his  death,  divided  among  his  heirs,  in  which  the  portion  of  one 

YoL.  L  3  2  L 
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J.  C.        Captain  John  Buiter  was  distmguished  as  Lot  No.  3,  and  d^cnbed 

1867        as  containing  140  acres. 
HEBiacK         Sy  A  deed,  dated  the  3rd  of  March^  1813^  Captain  Muiier  sold  and 

SrxBY       conveyed  a  part  of  that  Lot  to  George  and  David  Krana,  brotheis, 

—  by  the  following  description : — "  About  fifty  acres  of  land,  part  and 
parcel  of  that  tract  of  land  situate,  lyii^gy  and  being  in  the  afore- 
said Seigniory  of  St.  Armando  known  and  distinguished  by  Lot 
Ko.  3;  the  said  fifty  acres  or  thereabouts  to  extend  from  tie 
westerly  boundary  line  of  said  Lot  and  on  the  whole  width  theieot 
and  easterly  to  the  foot  of  a  ledge  of  rocks  which  runs  across 
the  Lot  at  a  certain  distance  easterly  of  a  certain  brook,  whidi 
also  runs  across  said  Lot,  the  southerly  boundary  of  which  said 
part  of  said  Lot  is  a  hemlock  tree,  which  stands  on  the  southerlj 
boundary  line  thereof,  and  is  marked  O.  &  D.  E.,  ISIS.**  TLe 
property  so  sold  ultimately  came  into  the  possession  of  the  Be- 
spondent. 

By  a  deed,  dated  the  15th  of  August,  1845,  the  Sheriff  of  the 
district  of  Montreal,  under  a  writ  of  execution  sued  out  by  AM 
Houghton  against  the  lands  and  tenements  of  Oeorge  Chapman, 
sold  and  conveyed  toAhel  Houghton  a  lot  of  land  thus  described:— 
"  A  lot  of  land,  situate  in  the  Seigniory  of  St  Armando  in  tie 
district  of  Montreal,  being  part  of  Lot  No.  3  on  a  plan  of  division 
of  the  land  of  the  late  John  Euiier  among  the  heirs  of  his  estate, 
containing  ninety  acres  in  superficies,  more  or  less;  bounded  to 
the  south  by  the  Province  line,  to  the  west  by  the  remaining  part 
of  the  ,said  Lot  No.  3,  owned  by  Miles  Krans,  to  the  north  by 
Miles  Krans  and  James  AUen,  and  to  the  east  by  Lot  No.  4  on  the 
plan." 

Houghton  sold  and  conveyed  to  the  Appellant  the  land  com- 
prised in  the  last-mentioned  deed,  by  the  same  description. 

The  Appellant  brought  the  present  action  against  the  Respondent 
in  the  Superior  Court  for  the  District  of  Montreal,  and  by  the  ie- 
claration  alleged,  that  the  Bespondent  occupied  his  land,  or,  as  the 
Appellant  called  it,  encroached,  praying  that  the  respective  lands 
of  the  parties  might  be  measured  and  bounded  at  their  common  ex- 
pense, by  a  Surveyor  to  be  agreed  on  by  them,  or  in  default  of  such 
agreement  to  be  named  by  the  Court,  that  a  proces  verbal  of  sad^ 
measuring  and  bounding  might  be  homologated  by  the  Conrt,  if 


yOL.  L]  CASES  IN  THE  PBIVY  COUNCIL.  439 

found  just,  and  that  the  Eespondent  might  be  condemned  to  re-       J.  0. 
store  to  the  Appellant  the  profits  which  he  had  derived,  or  might       1867 
have  derived,  from  his  alleged  encroachment,  to  the  extent  of     herrick 
£150  currency,  with  costs  of  suit,  g^^^ 

The  Eespondent,  by  his  plea,  claimed  to  hold  to  the  ledge  of  * — 
rocks,  both  by  his  deeds  and  by  a  prescription  exceeding  thirty 
years,  and  averred  that  Butter,  the  vendor  in  1813,  did  not 
dispose  of  the  Appellant's  portion  of  the  Lot  No.  3  for  a  long  time 
after  he  had  sold  the  Bespondent's  portion  thereof,  and  that  any 
title  which  he  might  have  granted  for  the  Appellant's  portion  was 
subject  to  the  fulfilment  and  warranty  of  the  title  which  he  had 
granted  of  the  Bespondent's  portion,  and  prayed  that  the  respec- 
tive lands  of  the  parties  might  be  measured  and  bounded  at  their 
common  expense,  according  to  their  titles  and  to  the  possession 
And  rights  of  the  Bespondent,  and  according  to  the  marks,  limits, 
indications,  and  boundaries  defined  and  marked  out  by  the  Be- 
spondent's titles. 

Witnesses  were  examined,  whose  testimony  as  to  the  boundary 
and  uninterrupted  user  relied  on  by  the  Bespondent  was  contra- 
dictory and  conflicting. 

The  Judge  (The  Hon.  Mr.  Smith)  having  heard  the  case  on  the 
merits,  ordered,  avant  faire  droit,  that  the  contiguous  properties 
in  question  should  be  measured  and  bounded  by  a  sworn  Sur- 
veyor, according  to  the  respective  titles  of  the  several  parties,  and 
that  the  Surveyor  should  particularly  establish  and  run  a  line  of 
division  between  them,  adjoining  and  adjacent  to  the  ledge  of 
rocks,  and  along  the  base  of  the  ledge,  and  should  fix  and  deter- 
mine the  line  by  proper  metes  and  bounds,  and  should  report  to 
the  C!ourt  accordingly. 

The  Surveyor  made  his  report,  which,  with  a  plan  thereto  an- 
nexed, was  filed,  and  by  a  final  judgment  pronounced  on  the 
Slst  of  October,  1862,  by  the  Hon.  Mr.  ALSsistant  Justice  Monk, 
the  Superior  Court  homologated  the  report,  and  determined  the 
boundary  between  the  contiguous  properties  in  question,  in  ac- 
cordance with  the  Bespondent's  contention. 

The  Appellant  appealed  to  the  Court  of  Queen's  Bench,  which 
Court,  on  the  1st  of  March,  1864,  by  a  majority  of  the  Judges, 
affirmed  the  judgment  of  the  Slst  of  October,  1862, 

3  2  L  2 
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J.  C.  The  present  appeal  was  from  this  judgment  of  confirmation,  and 

1867       was  argued  by 

Hebmck         jf  r^  Manidyy  Q.C.,  and  Mr.  WUU,  for  the  Appellant ;  and  by 
*  Mr.  J.  WesUahey  and  Mr.  A.  Aiiheny  for  the  Bespondent. 

The  Appellant's  contention  was^  that  the  case  ought  to  have 
been  decided  upon  the  deeds  alone^  or  upon  the  deeds  and  parol 
evidence  of  uninterrupted  user ;  and  insisted  that  the  jadgment 
was  erroneous,  in  giving  him  little  more  than  sixty  acres,  nhen 
he  had  purchased  ninety  acres. 

For  the  Eespondent,  it  was  submitted — first,  that  Mutters  salo 
to  the  KranseSy  in  1813,  was  a  corps  certain^  defined  by  metes  and 
bounds,  and  not  liable  to  be  afiected  by  an  erroneous  indication  of 
quantity,  and  that  the  Court  had  properly  determined  the  boun- 
dary ;  secondly,  that  the  Eespondent  and  his  predecessors  in  title 
had  held  the  quantity  of  acres  the  Court  awarded,  uninterruptedly, 
for  more  than  thirty  years,  in  accordance  with  such  boundary,  and 
were  thus  entitled  by  prescription. 

1867  Sir  Eichard  T.  Kindersley  : — 

March  8.  This  is  an  appeal  from  a  judgment  of  the  Court  of  Qaeen*s 
Bench,  of  Lower  Canada^  dated  the  1st  of  March,  1864,  affirming 
a  judgment  of  the  Superior  Court  of  that  Province,  dated  the  31st 
of  October,  1862. 

The  action  in  which  these  judgments  were  given  was  an  action 
en  lomage  by  the  Appellant,  to  have  the  boundaries  between  two 
contiguous  properties  of  the  Appellant  and  the  Eespondent  ascer- 
tained and  determined. 

The  following  are  the  circumstances  out  of  which  the  action 
arose : — 

One  John  Euiter,  who  died  in  or  before  the  year  1809,  was  the 
owner  of  a  landed  estate  in  the  Seigniory  of  St  Armand,  in  Lower 
Canada.  After  his  death,  his  estate  was,  in  1809,  divided  among- 
his  heirs,  according  to  a  plan  of  partition  shewn  on  a  map,  made 
and  prepared  by  one  Amos  Lay,  a  Surveyor.  One  of  the  heirs  was 
Captain  John  Butter,  and  by  the  partition  there  was  allotted  to 
him  (besides  another  piece  of  land  containing  about  sixty  acres, 
called  Lot  4  on  the  map,  not  in  question  in  this  suit)  a  piece  of 
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land  distinguished  on  that  map  as  Lot  3,  and  described  as  con-        J.  a 
taining  140  acres.  1867 

This  piece  of  land,  which  it  will  be  convenient  always  to  call     Hbbmck 
Xiot  3  (that  being  its  designation  not  only  on  the  partition  map,       g^^ 

tut  also  in  the  subsequent  deeds  of  both  the  Appellant  and  the        

Hespondent)  is  in  form  (speaking  with  mathematical  accuracy)  a 
trapezium,  but  it  is  so  nearly  a  rectangular  parallelogram,  that^ 
for  all  practical  purposes,  it  may  be  so  considered,  and,  indeed,  it 
is  so  represented  in  some  of  the  maps  given  in  evidence.  It  is 
i)ounded  on  the  south  by  the  boundary  line  between  Canada  and 
Vermont,  which  is  a  straight  line  running  along  the  45th  parallel 
of  latitude,  and,  therefore,  of  course,  running  due  east  and  west ; 
its  western  boundary  is  a  straight  line  drawn  perpendicularly  to 
the  southern  boundary;  its  eastern  boundary  is  a  straight  line 
drawn  very  nearly,  though  not  quite,  perpendicularly  to  the 
southern  boundary  line ;  and  its  northern  boundary  is  a  straight 
line  drawn  from  the  northern  end  of  the  western  boundary  line, 
and  running  towards  the  east,  parallel,  or  very  nearly  parallel, 
with  the  southern  boundary.  Its  length  from  west  to  east  is 
greater  than  its  width  from  south  to  north.  It  consisted,  at  the 
period  referred  to,  of  wild  forest  and  woodland;  but  it  appears 
that  in  comparatively  recent  times  some  patches  of  it  have  been 
cleared  for  pasture.  It  is  necessary  to  observe  that,  at  a  point  on 
the  southern  boundary  line  of  this  Lot  3,  at  a  distance  from  the 
south-western  comer  of  one-third  of  the  whole  length  of  the 
southern  boundary  line,  a  brook  crosses  the  southern  boundary, 
flowing  into  and  diagonally  across  Lot  3,  the  direction  of  its  course 
being  about  N.N.E. ;  and,  a  little  to  the  eastward  of  this  brook,  a 
ledge  of  rocks  runs  also  diagonally  across  the  whole  Lot  3,  from 
the  southern  to  the  northern  boundary,  in  a  direction  nearly  the 
same  as  that  of  the  brook.  It  is  further  to  be  observed,  that,  by 
recent  survey  and  measurement,  made  under  an  order  of  the  Court 
below,  this  Lot  3  is  found  to  contain  144  acres  and  2  roods. 

In  1813,  Captain  John  Euiter,  being  the  owner  of  this  Lot  3, 
sold  a  part  of  it,  at  the  western  end  thereof,  to  two  brothers,  Oeorge 
and  David  Krans;  and  by  a  deed,  dated  the  3rd  of  March,  1813, 
he  conveyed  to  them  by  the  following  description: — "About  fifty 
jicres  of  land,  part  and  parcel  of  that  tract  of  land  situate,  lying. 
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.J.  0.        and  being  in  the  aforesaid  Seigniory  of  St.  Arma/ndy  known  and 

1867        distinguished  by  Lot  No.  3 ;  the  said  fifty  acres,  or  thereabout,  \j 

Herbick     extend  from  the  westerly  boundary  line  of  the  said  lot,  and  on  the 

SixBT       'whole  width  thereof,  and  easterly  to  the  foot  of  a  ledge  of  rocb 

which  runs  across  the  said  lot,  at  a  certain  distance  easterly  oft 

certain  brook  which  also  runs  across  said  Lot,  the  south-easterly 
boundary  of  which  said  part  of  said  Lot  is  a  hemlock  tree,  whid 
stands  on  the  southerly  boundary  line  thereof,  and  is  marke^l  G 
and  B.  K.,  1813.'' 

It  is  upon  the  construction  which  ought  to  be  put  upon  tkt 
description  that  the  controversy  between  the  parties  mainly  tnrns. 
The  portion  of  Lot  3  thus  conveyed  to  George  and  David  Kran^ 
afterwards  became  the  property  of  Miles  Krans.  By  a  deed,  datd 
the  23rd  of  February,  1846,  Miles  Krans  conveyed  it  to  Jarm 
Slade  Allan ;  and  by  a  deed,  dated  the  17th  of  January,  1848,  Jlkn 
conveyed  it  to  the  Eespondent.  In  both  these  deeds,  the  property 
conveyed  is  described  in  the  same  terms  as  those  before  mentioned 
to  have  been  contained  in  the  deed  of  the  3rd  of  March,  1813. 

The  remaining  portion  of  Lot  3,  which  was  not  comprised  in 
the  conveyance  to  the  Kranses,  afterwards  passed  from  Captain 
John  Butter,  through  successive  holders,  until  it  became  vested  in 
one  George  Chipman;  and  by  a  deed,  dated  the  15th  of  August, 
1845,  the  Sheriff  of  the  District  of  Montreal,  under  a  writ  o: 
execution  sued  out  by  one  Abel  Houghton,  against  the  lands  and 
tenements  of  George  Chipman,  sold  and  conveyed  to  Abd  Houghton 
by  the  following  description : — "  A  lot  of  land,  situate  in  the 
Seigniory  of  St.  Armand  in  the  district  of  Montreal,  being  part  of 
Lot  No.  3,  on  a  plan  of  division  of  the  land  of  the  late  John 
Ruiter,  among  the  heirs  of  his  estate, — the  said  plan  made  by 
Amos  Lay,  Surveyor,  and  dated  the  6th  day  of  December,  1809, 
— containing  ninety  acres  in  superficies,  more  or  less ;  bounded  to 
the  south  by  the  Province  line;  to  the  west,  by  the  remainins 
part  of  the  said  Lot  No.  3,  owned  by  MUes  Krans;  to  the  north 
by  Miles  Krans  and  James  AHan ;  and  to  the  east  by  Lot  No.  i 
on  the  said  plan." 

It  appears  that,  in  that  transaction.  Aid  Houghton,  who  was  the 
cashier  of  the  Si.  Alban's  Bank,  was  acting  on  behalf  of,  and  ^ 
Trustee  for,  that  Bank^  and  by  a  deed,  dated  the  23rd  of  October^ 
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1855,  Abel  Houghton,  on  his  own  behalf^  and  on  behalf  of  the  8i.        J.  0. 
AJban's  Bank,  and  by  virtue  of  a  power  of  attorney  from  the  Bank,        1867 
sold  and  conveyed  to  the  Appellant  the  land  comprised  in  the     Herbick 
Sheriff's  deed,  by  the  same  description:  .  g^^^^ 

The  Appellant's  case  is,  that  the  property  comprised  in  those        

two  last-mentioned  deeds  was  the  residue  of  Lot  3,  not  comprised 
in  the  conveyance  of  the  3rd  of  March,  1813,  to  the  two  Kranses. 
He  has  not,  however,  proved  the  conveyances  or  other  instruments 
by  which  that  residue  passed  from  Captain  John  Buiter,  and  be- 
came vested  in  Qeorge  Chipman  ;  and  upon  that  ground  an  objec- 
tion has  been  raised  by  the  learned  Counsel  for  the  Bespondent, 
that  it  is  not  shewn  that  George  Chipman  ever  was  the  owner  of 
the  eastern  portion  of  Lot  3,  and,  therefore,  that  the  Appellant,  not 
having  proved  his  title  to  that  portion,  could  not  maintain  his 
action.    That  objection,  however,  their  Lordships  have  no  hesita- 
tion in  disallowing.    It  is  not  suggested  that  any  person  has,  or 
claims  to  have,  any  right  or  title  to  any  portion  of  Lot  3,  other 
than  the  Appellant  and  the  Bespondent.    Moreover,  the  Bespon- 
dent, with  the  view  of  proving  that  the  owner,  for  the  time  being, 
of  the  western  portion  of  Lot  3  had  exercised  acts  of  ownership  on 
the  portion  of  land  which  is  in  controversy,  with  the  knowledge  of, 
and  without  objection  by  the  owner,  for  the  time  being,  of  the 
eastern  portion  of  the  said  Lot  3,  called  as  witnesses  in  the  Court 
below.  Miles  Krans  and  James  Slade  AUan,  who  had  been  successively 
the  owners  of  the  western  portion ;  and  their  evidence  shews  that 
Chipman  was,  at  one  time,  the  owner  of  the  eastern  portion  of 
Lot  3.    MUes  Krans,  after  stating  that  he  cut  wood  on  the  Lot, 
says : — "  During  the  time  I  so  cut  wood  on  the  said  lot  of  land,  to 
the  east  of  it "  ("  to  the  east  of  it "  means  the  eastern  part  of  it), 
"now  owned  by  the  Plaintiff"  (the  Appellant),  "was  possessed 
successively  by  John  Buiter,  John  Rhodes,  Anthony  Rhodes;  after 
which,  I  think,  it  went  iato  the  hands  of  George  Chipman.*'    Allan 
says : — "  Old  Mr.  Rhodes,  and  Mr.  Chipman,  and  the  Bank  of  St. 
Albans  were,  one  after  another,  in  possession  of  the  east  -part  of  the 
said  Lot,  to  the  east  of  the  foot  of  the  ledge  of  rocks.    Old  Mr. 
Bhodes  was  in  possession  of  it  when  witness  first  went  there  in  1836 ; 
afterwards,  Chipman,  and,  subsequently,  the  Bank  of  Si.  Albans 
and  Mr.  Chipman,  as  I  understood."   Another  witness  called  by  the 
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J.  C.       Respondent,  namely,  Atyiiistin  Lavoie,  deposes  that  the  Kespondent's 
1867       cows  were  impounded  by  Chipman,  for  having  trespassed  on  his 
Hkbbick     P^t  of  the  said  Lot  (''pour  avoir  traversS  sur  sa  part  dudii  LoT). 
SixBY  ^^  cannot  be  doubted  that  Chipman  was  the  owner  of  the  eastern 

— —  portion  of  Lot  3 ;  and  it  is  to  be  observed  that  the  description  in 
the  conveyance  made  by  the  Sheriff  to  Ahd  Houghton,  under  the 
writ  of  execution  against  Chtpmany  is  an  apt  ajid  appropriate 
description  of  so  much  of  Lot  3  as  was  not  comprised  in  the  con- 
veyance of  the  3rd  of  March,  1813,  by  Captain  John  Ruiier  to 
George  and  David  Krans.  And  it  may  be  added  that  the  Be^n- 
dent,  by  his  plea,  so  far  from  disputing  the  Appellant's  title  to  the 
eastern  portion  of  Lot  3,  by  strong  implication,  and  almost  in 
terms,  admits  it ;  and  the  plea  ends  with  a  prayer  that  it  may  he 
adjudged  and  ordered  that  the  measure  and  boundaries  of  the 
said  lands  and  properties  of  the  Appellant  and  Bespondent  mar 
be  had  and  made  by  a  sworn  Land  Surveyor,  to  be  agreed  upon 
by  the  parties,  or  appointed  by  the  Court. 

Assuming,  then,  that  the  Appellant  is  the  owner  of  the  eastern, 
and  the  Kespondent  of  the  western  portion  of  this  Lot  3, — ^the 
question  is,  what  is  the  right  boundary  between  those  two  por- 
tions ?     That  question  is,  in  truth,  the  same  as  this, — what>  accord- 
ing to  the  true  construction  of  the  words  of  description  in  the 
conveyance  of  the  3rd  of  March,  1813,  from  Captain  John  BuUir 
to  George  and  David  KranSj  having  regard  to  the  local  features 
therein  referred  to,  was  the  eastern  boundary  of  the   property 
thereby  conveyed?    All  depends  upon  the  construction  of  that 
deed,  and  nothing  which  has  since  occurred  can  affect  that  con- 
struction.   The  question  must  now  be  tried  between  the  AppeUaat 
and  Respondent,  in  precisely  the  same  manner  as  it  would  haie 
been  tried  if  the  dispute  had  arisen  between  Captain  John  Baiter 
and  George  and  David  Krans  immediately  after  the  execution  of 
the  deed  of  the  3rd  of  March,  1813. 

The  Appellant  insists  that,  according  to  the  true  construction  of 
that  deed,  the  parties  thereto  intended  that  the  eastern  boundan 
of  the  portion  thereby  conveyed  should  be  a  straight  line  drawn 
from  the  hemlock  tree,  situate  on  the  southern  boundary  line,  due 
north,  i.e.  parallel  to  the  western  boundary  line,  till  it  meets  the 
.northern  boundary  line.     The  Respondent,  on  the  other  haii(I» 
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insists  that  the  parties  intended  that  the  eastern  boundary  of  the  J.  C. 
portion  conveyed  should  be  the  foot  of  the  ledge  of  rocks  along  its  1S07 
Avhole  course.  Hesbicz 

Now,  whichever  of  these  two  views  is  the  right  one,  it  appears      ^^^ 

from  the  evidence,  that  if  the  Appellant's  view  be  adopted,  then       

the  effect  will  be  that  the  portion  conveyed  by  that  deed  would 
contain  a  little  more  than  fifty  acres, — agreeing,  therefore,  with 
the  quantity  mentioned  in  the  deed,  which  is  **  about  fifty  acres." 
AVhereas  if  the  Bespondent  s  view  be  adopted,  and  the  ledge  of 
rocks  is  held  to  be  the  eastern  boundary  of  the  portion  conveyed 
by  the  deed,  then  the  effect  will  be  that  that  portion  would  con- 
tain eighty-two  acres,  instead  of  "  about  fifty.**  This  consequence 
of  the  success  of  the  Bespondent's  contention  is,  it  must  be  con- 
fessed, somewhat  startling. 

Let  us  now  see  how  the  case  was  dealt  with  by  the  learned 
Judges  of  the  Superior  Courts  and  afterwards  by  those  of  the 
Court  of  Queen's  Bench,  on  appeal. 

In  the  Superior  Court  the  case  was  heard  before  Mr.  Justice 
Smiihy  who  decided  in  favour  of  the  Bespondent  (the  then  De- 
fendant); and  made  an  Order,  dated  the  27th  of  May,  1862, 
directing  that  a  line  should  be  ran,  by  a  sworn  Surveyor,  to  be 
agreed  upon  by  the  parties,  or  (if  they  could  not  agree)  to  be 
appointed  by  the  Courts  along  the  base  of  the  ledge  of  rocks  as  the 
boundary  between  the  Appellant  and  Bespondent  respectively. 
We  have  not  the  advantage  of  knowing  the  reasons  for  which 
Mr.  Justice  Smith  came  to  this  conclusion.  The  parties  not  agree- 
ing on  a  Surveyor,  one  Amos  Vauffhan,  a  sworn  Surveyor,  was 
appointed  by  the  Court ;  and  in  obedience  to  the  Order  of  Mr. 
Justice  Smithy  he  drew  a  boundary  line  along  the  base  of  the  ledge 
of  rocks,  from  the  southern  to  the  northern  boundary  of  the  Lot ; 
and  he  duly  made  his  report,  stating  in  detail  what  he  had  done, 
which  report  was  filed  on  the  17th  of  October,  1862.  On  the  Slst 
of  October,  1862,  the  case  came  again  before  the  Superior  Court, 
on  the  report  of  the  Surveyor,  and  of  two  motions  by  the  Appellant, 
that  the  Order  of  Mr.  Justice  Smith  might  be  revised,  and  that  the 
Surveyor's  report  might  be  rejected,  and  on  a  motion  by  the 
Bespondent  that  the  Surveyor  s  report  might  be  approved  and 
homologated ;  whereupon  Mr.  Assistant  Justice  Monk,  before  whom 
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J.  a       the  matter  came,  made  an  Order  rejecting  the  Appellant's  motions, 
1867       and  granting  that  of  the  Respondent,  ht)mologating  the  Surveyor's 
Hebbick     I'eport,  and  establishing  the  boundary  as  set  out  in  that  report 
gj^  In  the  Appellant's  case  on  the  appeal  to  the  Court  of  Queen  s 

Bench,  some  remarks  of  Mr.  Assistant  Justice  Monk  on  that  occasion 

are  set  out,  from  which  it  would  appear  that  he  considered  tlie 
Order  of  Mr.  Justice  Smith  as  final,  and  not  as  interlocutory,  for 
which  reason  it  was  not  in  his  power  to  revise  it,  but  that  he  used 
expressions  which  might  lead  to  the  inference  that  he  was  not 
satisfied  with  the  decision  of  Mr.  Justice  Smith.  However  this  may 
be,  it  seems  certain  that  he  (Mr.  Assistant  Justice  Monk)  expressed 
no  opinion  in  favour  of  the  Bespondent's  case. 

The  Appellant  having  appealed  to  the  Court  of  Queen's  Bench, 
the  case  came  on  for  hearing  before  that  Court,  on  the  1st  of  Marcli, 
1864,  in  the  presence  of  Mr.  Assistant  Justice  Badgley^  Mr.  Justice 
Meredith,  and  Mr.  Justice  Mondelet,  and  the  decision  of  the  Supe- 
rior Court  was  affirmed.  We  have  the  reasons  or  judgments  of 
the  three  learned  Judges. 

Mr.  Justice  Badghyy  in  his  judgment,  seems  to  assume  that  the 
description  in  the  deed  of  the  3rd  of  March,  1813,  specified  all  the 
boundaries  of  the  portion  of  Lot  3  which  was  thereby  conveyed, 
and  in  particular,  that  it  specified  the  ledge  of  rocks  as  the  eastern 
boundary ;  and  then  he  cites  several  authorities  to  shew  that  if,  in 
a  deed  of  conveyance,  the  description  of  the  piece  of  land  conveyed 
states  its  boundaries  on  all  sides,  and  states  also  its  contents,  but 
states  them  incorrectly,  then  that  pekrt  of  the  description  which 
specifies  the  boundaries  must  prevail,  and  the  specification  of  the 
quantity  must  be  disregarded.  If  the  assumption  of  the  learned 
Judge  be  correct,  there  would  seem  to  be  no  reason  to  challenge 
the  conclusion.  But  the  assumption  that  the  deed  of  the  3rd  of 
March,  1813,  specifies  the  boundaries  of  the  land  conveyed  on  all 
its  sides,  is  simply  begging  the  whole  question.  The  very  question 
between  the  parties  is  whether,  upon  a  true  construction  of  the 
language  of  the  deed  of  the  3rd  of  March,  1813,  it  did  make  the 
ledge  of  rocks  the  eastern  boimdary  of  the  piece  of  land  thereby 
conveyed.  And  to  that  question  the  judgment  of  Mr.  Justice 
Badgley  is  not  addressed.  Indeed,  it  may  be  doubted  whether  the 
learned  Judge  had  not  before  hiin  by  some  mistake,  instead  of  a 
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true  copy  of  the  description  in  the  deed^  some  paper  which  (though        J.  0. 
purporting  to  he  a  copy)  was  altogether  incorrect.    For  towards        1867 
the  earlier  part  of  his  judgment^  after  a  statement  of  the  facts,  and     hbbhick 
observations  on  the  circumstance  that  the  Appellant  produced  no      gmy. 

title  deed  earlier  than  the  Sheriffs  conveyance  to  Ahd  SougUon  in        

1845,  we  find  this  passage: — "The  piece  of  land,  the  Krans'a 
purchase  and  the  Bespondent's  property,  is  described  as  inclosed 
within  fixed  boundaries,  plainly  described  on  the  four  sides,  with  a 
south-east  point  of  departure  for  (misprinted  from)  the  eastern 
boundary,  as  follows :" — (Now,  what  follows  is  in  inverted  commas, 
as  if  it  was  a  quotation  from  the  deed.)  "  *  Kunning  north-west' 
(clearly  a  misprint  for  north-east)  *  at  the  foot  or  along  the  foot  of 
a  ledge  of  rocks,  which  run  across  the  Lot  at  a  distance  east  of  a 
certain  brook,  which  runs  across  the  said  Lot' "  (After  that  quota- 
tion he  proceeds : — )  "  The  ledge  of  rocks  and  brook  being  natural 
boundaries,  can  admit  of  no  dispute,  and  are  shewn  on  the  map  or 
plan  of  division  mentioned  in  the  Sheriffs  deed."  If  the  learned 
Judge  was  accidentally  led  to  suppose  that  the  passage  which  he 
puts  in  inverted  commas  was  a  true  copy  of  the  words  of  the  deed, 
it  is  no  wonder  that  he  made  the  assumption  that  in  the  deed  the 
piece  of  land  was  (as  he  says)  ^'  described  as  inclosed  within  fixed 
boundaries  plainly  described  on  the  four  sides." 

The  judgment  of  Mr.  Justice  Meredith  is  not  open  to  the  same 
remark.  He  discusses  the  question  of  the  construction  of  the 
description  in  the  deed,  and  arrives  at  the  conclusion  that  it  was 
intended  that  the  ledge  of  rocks  should  be  the  eastern  boundary. 
The  substance  of  his  able  reasoning  on  the  point  is  contained  in 
the  following  passage  in  his  judgment : — ^**  That  description  cer^ 
tainly  is  not  clearly  worded ;  but  still  it  seems  to  me  impossible 
to  suppose  that  if,  as  the  Appellant  alleges,  the  parties  intended 
the  line  in  question  should  run  parallel  with  the  ends  of  the  Lot, 
and  at  right  angles  with  the  north  and  south  lines,  the  description 
could  have  been  worded  as  it  is.  Not  only  is  there  not  one  word 
tending,  however  remotely,  to  indicate  such  an  intention;  but 
there  are  words  clearly  indicating,  I  think,  a  contrary  intention. 
To  what  purpose  did  the  description  refer  to  *the  ledge  of  rocks 
which  runs  across  the  said  Lot,'  and  specify  the  situation  of  that 
ledge  as  being  'at  a  certain  distance  easterly  of  a  certain  brook 
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J.  C.       in  liich  runs  across  the  said  Lot^*  if  the  division  was  to  be  a  stralrl: 

1867       line  uninfluenced  by  the  course  of  the  ledge  of  rocks  so  carefLy 

Hebuick     described  ?    The  ledge  of  rocks  which  runs  across  the  said  k 

SiMT       cannot,  I  think,  have  been  referred  to  for  the  purpose  of  dtte- 

mining  the  south-easterly  boundary  of  the  Lot  sold,  for  that  m^ 

placed  beyond  the  possibility  of  doubt  by  the  hemlock  tree  markri 
*  O.  and  D.  K.'  (the  names  of  the  purchasers)  *  1813 ;'  and  if  iL 
ledge  of  rocks  were  not  referred  to  for  that  purpose,  it  mnsi ! 
think,  have  been  referred  to  as  indicating  the  course  of  the  line.* 

These  observations  of  the  learned  Judge  seem  to  present  L 
arguments  in  favour  of  the  Bespondent's  view  as  clearly  aih^i 
strongly  as  it  is  possible  to  put  them.  Those  arguments  will  '^ 
noticed  presently. 

Mr.  Justice  Mondekt  differed  from  his  two  colleagues,  and  thour: 
the  decision  of  the  Superior  Court  ought  to  be  reversed,   L 
reason  he  assigns  is,  that  the  effect  of  that  decision  was  to  p 
the  purchaser  eighty-two  acres  instead  of  the  fifty,  or  thereab  v- 
intended  for  him  by  the  deed. 

There  being  thus  two  members  of  the  Court  for  affirmance,  a:. 
only  one  for  reversal,  the  decision  of  the  Superior  Court  vas . 
course  a&med.  And  from  that  decision  the  present  appeal-: 
brought. 

The  question,  what  construction  ought  to  be  put  upon  the  k- 
guage  of  the  description  in  the  deed  of  the  3rd  of  March,  1813,1: 
^rder  to  determine  the  eastern  boundary  of  the  piece  of  k- 
thereby  conveyed,  is  certainly  one  of  considerable  diflScultr,  ^' 
it  is  not  surprising  that  there  should  have  been  a  difference  c 
opinion  among  the  Judges  of  the  Courts  below.  But,  after  1^ 
consideration,  their  Lordships  are  unable  to  concur  in  the  codcIe- 
sion  arrived  at  by  the  majority  of  those  learned  Judges. 

The  language  of  the  deed  is  extremely  indefinite  and  ambignofli 
It  is  impossible  to  say  that  it  is  quite  incapable  of  the  constrncUoD 
contended  for  by  the  Eespondent;  but,  on  the  other  hand,  ve  arc 
of  opinion,  that  it  is  at  least  equally  capable  of  the  oonstraction 
contended  for  by  the  Appellant ;  and,  upon  the  whole,  we  tti^ 
that  the  latter  construction  is  the  one  which  best  satisfies  all  tlie 
language  of  the  deed.  By  the  terms  of  the  deed  the  fifty  acres  oi 
land,  or  thereabouts,  intended  to  be  conveyed,  are  to  extend  from 
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the  westerly  boundary  of  Lot  3  (which,  it  is  to  be  recollected,  is  a        J.  G. 
straight  line  at  right  angles,  or  as  nearly  as  possible  at  right  angles,        1867 
to  both  the  southern  and  the  northern  boundary  of  the  Lot)  and     hbrrick 
on  the  whole  width  thereof  (that  is,  on  the  whole  width  of  the       gj^^^ 

Lot),  and  easterly  to  the  foot  of  a  ledge  of  rocks,  &c. ;  that  is,  the       

portion  of  land  intended  to  be  conveyed  is  to  extend  from  the 
western  boundary  line  towards  the  east, — it  is  to  extend  on  the! 
whole  width  of  the  Lot,  which  seems  to  imply  that  its  width  is  to 
be  the  width  of  the  whole  Lot, — ^and  it  is  to  extend  eastward  till 
you  come  to  the  foot  of  the  ledge  of  rocks,  and  there  you  are  to 
stop.  Now,  it  is  obvious  that,  if  after  first  reaching  the  foot  of 
the  ledge  of  rocks  as  you  proceed  towards  the  east,  the  portion  to 
be  conveyed  is  carried  on  still  further  to  the  east,  so  as  to  make 
the  ledge  of  rocks  its  eastern  boundary,  all  that  additional  part 
which  would  be  thus  included  would  not  be  of  the  width  of  the 
whole  Lot ;  for  inasmuch  as  the  ledge  of  rocks  does  not  run  direct 
from  south  to  north,  but  diagonally  towards  the  north-east, — ^the 
width  of  that  latter  part  of  the  portion,  instead  of  continuing  to  be 
of  the  width  of  the  whole  Lot,  would  be  gradually  diminishing  in 
width  until  it  terminated  in  a  point  at  the  north-east.  It  would 
be  too  much  to  say  that  the  language  of  the  deed  must  necessarily 
receive  this  construction,  and  that  it  is  incapable  of  any  other ; 
but  it  is  not  too  much  to  say  that  it  is  at  least  as  capable  of  this 
construction  as  of  the  construction  contended  for  by  the  Ee- 
spondent 

With  respect  to  the  argument,  that  if  the  parties  had  intended 
the  eastern  boundary  to  be  that  which  is  insisted  upon  by  the 
Appellant,  the  deed  would  not  have  been  worded  as  it  is,  but  that 
intention  would  have  been  expressed  in  clear  and  unambiguous 
terms, — that  argument  seems  to  bear  not  less  strongly  against  the 
Kespondent's  view ;  for  it  may  be  asked,  with  equal  force,  if  the 
parties  intended  the  ledge  of  rocks  to  be  the  eastern  boundary, 
why  did  they  not  express  that  intention  in  clear  and  unambiguous 
terms.  And  with  respect  to  the  argument,  that  the  careful  descrip- 
tion of  the  ledge  of  rocks  as  running  across  the  Lot  could  only 
have  been  introduced  for  the  purpose  of  indicating  the  whole 
course  of  the  ledge  of  rocks  as  the  line  of  the  eastern  boundary, — 
the  answer  is,  that  there  was  this  sufficient  reason  for  describing 
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J.  C.       the  land  intended  to  be  conveyed  is  couched  in  such  ambigu(^> 
1867       terms  that  it  is  very  doubtful  what  were  intended  to  be  the  ki^- 
Hebrick     daries  of  the  land,  and  the  language  of  the  description  equal!: 
SixBY,      admits  of  two  different  constructions,  the  one   of  which  vod 
—         make  the  quantity  of  the  land  conveyed  agree  with  the  quantr 
mentioned  in  the  deed,  and  the  other  would  make  the  qnaLti:: 
altogether  diflferent,  the  former  construction  must  prevail.    Apjly- 
ing  that  principle  to  the  present  case,  the  deed  states  the  inteniv 
to  be  to  convey  "about  fifty  acres:" — The  language  of  the  d: . 
with  respect  to  boundaries  is  (for  the  present  purpose)  to  be  c;:- 
sidered  as  equally  susceptible  of  each  of  the  two  constructi : 
contended  for : — ^The  effect  of  the  one  construction  is  to  make  : 
portion  conveyed  fifty-one  acres,  that  is,  "  about  fifty  acres,"  t. 
quantity  mentioned  in  the  deed ;  whereas  the  effect  of  the  oil 
construction  is  to  make  it  no  less  than  eighty-two  acres  instead 
"  about  fifty  acres."    According  to  the  principle  before  referred : 
the  former  construction  must  prevail. 

Indeed  it  is  impossible  to  read  this  deed,  bearing  in  mind  il 
nature,  and  character,  and  condition  of  Lot  3  at  that  time,  witli. .: 
feeling  satisfied  that  the  dominant  idea  and  intention  of  the  part;.' 
was,  that  out  of  this  rectangular  block  of  wild  uncultivated  iva^> 
land  which  was  known  to  contain  about  140  acres.  Captain  Jo' 
Buiier  should  sell  and  convey  to  the  two  Kranses  about  fifty  acr^ 
at  the  western  end  thereof,  in  consideration  of  225  dollars.  Tc 
question  of  boundaries  was,  to  their  minds,  altogether  subordinit 
to  that  of  the  quantity.  It  is  not  like  the  case  of  a  conveyance  c- 
a  certain  ascertained  piece  of  land,  described  precisely  and  acn:- 
rately  by  its  boundaries  on  all  sides,  adding  a  statement  that  i: 
contains  so  many  acres  or  thereabouts, — ^in  which  case>  if  it  fani> 
out  that  the  quantity  is  incorrectly  stated,  it  shall  not  affect  tk 
transaction.  It  is  the  case  of  a  conveyance  of  a  certain  number  l^ 
acres,  or  thereabouts,  to  be  taken  out  of  a  larger  block  of  land,ariC 
never  yet  measured  off  or  ascertained,  followed  by  directions,  ex- 
pressed in  ambiguous  language,  as  to  the  mode  in  which  it  is  to 
be  measured  off.  And,  therefore,  none  of  the  authorities,  or  of  the 
reasons  which  apply  to  the  cases  of  clearly  described  boundarii^, 
accompanied  by  an  erroneous  statement  of  the  quantity,  appl;*  '^ 
the  present  case. 


VOL.  I]  CASES  m  THE  PRIVY  COUNCIL.  458 

Their  Lordships  are  of  opinion  that  the  construction  contended  J.  C^ 
for  by  the  Appellant  is  the  true  constniction>  and  ought  to  be  1867 
adoptea.  Hkbrigk 

The  Eespondent  went  into  a  good  deal  of  evidence  in  the  Court       g^^ 

below,  with  the  view  of  proving  that  the  possession  and  enjoyment       

had  always  been  in  accordance  with  the  construction  of  the  deed 
which  he  insists  upon ;  but,  upon  examination,  this  evidence,  so  far 
from  establishing  an  uniform,  continuous,  uninterrupted  possession 
and  enjoyment  from  the  date  of  the  deed,  merely  goes  to  shew  that 
during  the  later  portion  of  the  period  which  has  elapsed  since  that 
date,  some  scattered  isolated  acts,  few  and  far  between,  and  not  of 
any  important  character,  nor  satisfactorily  proved  to  have  been 
known  to  the  owners  of  the  eastern  portion, — ^have  been  occasion- 
ally done  by  some  of  the  owners  of  the  western  portion  of  the  Lot, 
upon  that  part  which  lies  between  the  two  boundaries  asserted 
respectively  by  the  Appellant  and  the  Bespondent,  such  as  cutting 
some  wood,  or  tapping  maple  trees  for  sugar, — acts  which,  in  the 
opinion  of  their  Lordships,  can  have  no  effect  in  determining  the 
rights  of  the  parties  under  the  deed  of  the  3rd  of  March,  1813. 

The  same  evidence  is  relied  upon  by  the  Bespondent,  to  support 
an  objection  which  he  raises  to  the  action,  that  the  Appellant  is 
barred  by  the  rule  of  piresQripjtioii.  By  the  .law  of  Lower  Canada 
the  time  of  prescription  is  thirty  years.  Now,  so  far  from  proving 
(to  use  the  language  of  his  plea)  **  public,  open,  peaceable,  unin- 
terrupted possession  and  ownership  for  a  period  exceeding  thirty 
years"  of  the  part  of  Lot  3  which  is  in  controversy,  no  one  of  the 
occasional  acts  of  ownership  deposed  to  by  the  witnesses  is  proved 
to  have  taken  place  at  a  time  nearly  so  far  back  as  thirty  years 
before  the  commencement  of  the  action.  The  plea  of  prescription 
entirely  fails. 

Upon  the  whole,  their  Lordships  are  of  opinion  that  the  proper 
boundary  between  the  two  portions  of  Lot  3,  belonging  to  the 
Appellant  and  the  Bespondent  respectively,  is  a  straight  line  to 
be  drawn  from  the  hemlock  tree  before-mentioned,  on  the  southern 
boundary  line  of  Lot  3,  across  the  Lot,  parallel  to  the  western 
boundary  lioe,  up  to  the  northern  boundary  line.  They  will, 
therefore,  humbly  advise  Her  Majesty  to  reverse  the  decision  of 
the  Court  of  Queen's  Bench,  and  to  remit  the  cause  to  the  Superior 
Vol.  I.  3  2  M 
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J.  a       Court  of  Lower  Canada,  with  inBtractions  to  that  Govai  to  make 

1867       such  orderSi  and  take  such  steps,  as  shall  be  necessary  and  proper 

HxBBioK     to  make  and  establish  the  boundary  between  the  two  portions  of 

BiuT       ^^*  ^»  belonging  to  the  Appellant  and  Respondent  respectirely,  by  a 

line  drawn  from  the  hemlock  tree  in  the  manner  before-mentioned. 

The  Bespondent  must  pay  the  costs  of  the  appeal  to  the  Coort 
of  Queen's  Bench,  and  also  the  costs  of  this  appeal. 

Solicitors  for  the  Appellant :  Ashurst,  Morris,  &  Co. 
Solicitor  for  the  Respondent :  La  Penotiere. 


J.  €.•      JOHN  HADDOW  CARMICHAEL  and  others,) 

1867  OWNERS  OP  THE  SHIP  « MART ABAN  ^    .    .  f  -^^^s^-^*^^* 

J?V6.  27.  AND 

JOHN  BRODIE  and  others,  owners  op  the 
SHIP  "SIR  RALPH  ABERCROMBIE^'  and 
her  cargo;  STEPHEN  H.  DALY,  Second 
Mate,  and  others,  ^part  op  the  Crew  op 
THE  "MARTABAN*;"    and    the    Master, 

REST    OP    THE    OPFICERS,  AND    CREW    OP    THE 

"MARTABAN" 


Responde>'T!?. 


THE  «  SIR  RALPH  ABERCROMBIE." 


ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  SAINT 

HELENA. 

Salvage — Compensation  to  owners  cf  salving  vessel  deviating  from  her  eourtf- 
Bisk  of  salving  vessel. 

In  estimating  salvage  reward  to  the  owners  of  the  salving  vessel,  the  or- 
comstances  that  the  salving  vessel  deviating  from  her  oourse  might  )ast 
vitiated  the  insurance,  the  possihility  of  being  answerable  to  the  owners  of 
the  cargo  for  such  deviation,  and  the  exposure  to  danger  of  the  salving  ^^h 
in  rendering  salvage  services,  are  elements  to  be  taken  into  consideratioD. 

In  this  case  the  appeal  was  brought  from  certain  decrees  of  the 
Vice-Admiralty  Court  of  St  Helena,  in  a  salvage  suit,  instituted 
•Preaen*;— Db.  LuBmKGTON,  Sib  Jahes  William  Colvilb,  Sib  'Ebwa^ 
Yavgean  WnxiAHs^  and  Sib  Riohabd  Tobin  EsjstDEBSutY. 
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in  that  Court  by  part  of  the  crew  of  the  ship  Maficiban  against  J.  O. 
the  ship.  Sir  Ralph  Ahererombisj  and  her  cargo,  brought  into  8L  iser 
Helena,  and  there  seized  as  a  derelict.  Carmiohakl 

The  ship,  Martdban,  belonging  to  the  Appellants,  whilst  on  a      ^^j^^ 
voyage  from  London  to  Bombay,  on  the  21st  of  May,  1865,  met        — j- 
with  the  Sir  BaJph  Abererombiej  with  signals  of  distress  flying.  Balph  Abeb- 
The  Martalxm  bore  down  to  her,  and  when  she  got  near,  the  Cap-    ^^J^^ 
tain  and  some  of  the  crew  of  the  Sir  Balph  Abercrombie  came  on 
board  her,  stating  that  their  vessel  had   lost  her  mdder,  and 
was  in  distress.    All  hands  abandoned  her  the  next  day,  and  the 
Captain  of  the  Martdhan,  finding  it  impossible  to  induce  the  crew 
of  the  Sir  Balph  Abercrombie  to  return,  sent  his  second  Mate,  the 
Carpenter,  and  eight  seamen,  to  take  charge  of  her,  and  to  navigate 
her  to  England,  where  she  was  bound  with  a  very  valuable  cargo. 

The  Martdban  then  proceeded  on  her  voyage,  but  being  ten  hands 
short  out  of  twenty-one,  she  was  obL'ged  to  put  into  the  Mauritius, 
where  the  Master  and  crew  of  the  Sir  Balph  Abercrombie  were 
landed,  and  the  Captain  of  the  Martaban  hired  hands  to  supply 
the  place  of  those  put  on  board  the  Sir  Balph  Abercrombie.  Those 
on  board  the  Sir  Balph  Abercrombie  navigated  her  successfully  as 
far  as  St.  Hdena,  where  they  arrived  about  the  22nd  of  June, 
1865 ;  but,  some  temporary  repairs  requiring  to  be  done  to  her 
before  proceeding  to  England,  they  put  into  St.  Helena,  where, 
on  their  arrival,  the  ship  and  cargo  were  seized  as  a  derelict  by  the 
Vice- Admiralty  Court. 

Upon  these  £Eicts  coming  to  the  knowledge  of  the  owners  of  the 
Martdban,  they  communicated  with  the  managing  owner  of  the 
Sir  Balph  Abercrombie,  and  it  was  agreed  between  them  that  it 
would  be  to  the  interest  of  all  parties  concerned  to  have  the  ship 
and  cargo  released  £rom  the  arrest  as  a  derelict,  and  sent  home  to 
England,  in  order  that  she  might  earn  her  freight,  and  that,  on  her 
arrival,  proceedings  should  be  taken  in  the  High  Court  of  Admi- 
ralty of  England  to  have  compensation  awarded  for  the  salvage 
service.  Steps  were  taken  for  that  purpose,  but  before  it  was  acted 
upon,  the  Appellant,  Carmichael,  received  information  that  Daly, 
Young,  and  the  eight  seamen,  had  claimed  salvage  in  the  Vice- 
Admiralty  Court  at  St.  Helena,  and  that  a  sum  of  £12,000  had 
been  awarded,  not  in  respect  of  the  second  Mate,  Carpenter,  and 
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J.  C.  eight  seamen  only,  but  as  tbe  total  salvage  compensation  for  the 

1867  Owners,  Master,  and  all  the  crew  of  the  Martciban;  and  he  was  ak 

Cabmiohakl  given  to  understand  that  no  appearance  had  been  entered  on  behalf 

Bbodh.  ^^  *^®  Owners  of  the  MaricAan  at  the  time  this  award  was  male. 

— -        but  that  after  it  had  been  made,  and  at  the  time  the  Court  was 
The  •*  Sir 
Balph  Abeb-  requested  to  apportion  it,  a  Proctor  had  appeared  for  the  owBeis 

^ '      of  the  Martaban,  and  prayed  to  share  in  the  distribation;  bat  it 

appeared  afterwards  that  such  was  not  the  £Eu;t,  but  that  tlii 
Proctor  had  appeared  for  the  Owners  as  Salvors,  and  filed  a  peti- 
tion on  their  behalf  before  ^e  salvage  had  been  decreed. 

The  Judge  of  the  Court  (the  Hon.  W.  B.  PJidps),  by  his  decwt, 
dated  the  4th  of  September,  1865,  apportioned  the  £12,000  thns:- 
To  be  set  apart  to  meet  the  claims  of  the  Owners 
of  the  Martahan  (without  indicating  what 
sum  would  be  awarded  to  them)  .     •    •    •    £3,000.    0.   0 
And  the  remaining  £9,000  thus : — 

To  Da/y,  the  second  Mate 1,600.    0.    0 

To  Young,  the  Carpenter 1,400.    0.    0 

To  the  eight  common  seamen,  in  equal)  ^^     ^    ^ 

portions J 

£12,000.    0.   a 

No  appeal  was  asserted  on  behalf  of  the  Owners  of  the  MaiiaUn, 
and  the  same  mail  which  brought  information  of  the  above  awan!, 
informed  the  Owners  of  the  Martahan  that  the  whole  of  the  £9,ij(!>i' 
had  been  paid  away  to  the  several  persons  above  mentioned. 

As  the  Owners  of  the  Martahan  considered  that  an  appeal  from 
this  decision  would  be  fruitless,  as  it  would  be  impossible  to  get  the 
money  after  it  had  been  paid  away ;  they  instructed  their  Proctor  to 
claim  a  due  proportion  of  the  £3,000  set  apart  to  meet  the  claims  o' 
the  Owners  of  the  Martahan,  and  to  assert  an  appeal,  if  necessarv. 

The  Judge  of  the  Vice-Admiralty  Court  distributed  the  £3,000 
in  the  following  manner : — 

To  Daly .  £2,000.  0.   0 

To  the  Owners  of  the  Jlfar^oiaw 600.  0.   0 

To  the  chief  Mate  of  the  Martaihan     ...  50.  0.   0 

And  to  the  ei^jht  common  seamen* ....  350.  0.   0 

£3,000.    oTO- 


-o" 
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An  appeal  was  asserted  on  behalf  of  the  owners  of  the  Marlaban,       J.  C. 
And  the  Proctor  who  had  appeared  in  their  behalf  opposed  the       1867 
payment  of  any  portion  of  the  £3,000  (which  was  then  in  the   carmichakl 
3S»egistry),  until  the  result  of  the  appeal  had  been  ascertained,  but      unouiE. 
tlie  protest  was  overruled  by  the  Judge,  and,  after  taking  security     '  —-^ 
Sonds,  the  £2,000  was  paid  out  of  the  Eegistry  to  Daly  8  Proctor,  Kalph  Abeb- 
and  the  £350  to  the  Proctor  for  the  eight  common  seamen,  leaving     *^^^j^^ 
the  £650,  awarded  to  the  chief  Mate  and  owners,  in  the  Eegistry. 
Th.e  owners  of  the  Martaban  presented  a  petition  of  appeal  to 
Her  Majesty  in  Council,  and  moved  the  Judicial  Committee  to 
order  the  usual  Inhibition,  and  also  a  Monition  to  transmit  the 
ii3,000  to  the  Eegistry  of"  the  High  Court  of  Admiralty  and 
appeals,  which  was  granted. 

The  Inhibition,  with  Monition  to  transmit  the  £3,000,  was  duly 
served. 

On  the  11th  of  February,  1867,  the  Appellants  moved  their 
liordships  to  pronounce  the  Judge  of  the^  Vice- Admiralty  Court 
of  SL  Helena,  the  Eegistrar,  and  others,  contumacious,  in  not 
having  obeyed  the  Monition,  and  to  decree  an  attachment  to 
issue  against  them  for  contempt,  or  a  sequestration ;  their  Lord- 
ships, however,  declined  to  make  an  order,  but  gave  leave  to  move, 
upon  the  final  hearing  of  the  appeal,  for  an  Order  on  the  sureties  to 
pay  whatever  might  be  found  due  from  them. 

The  appeal  now  came  on  for  hearing,  and  it  was  prayed  that  in  the 
event  of  any  alteration  in  the  decree  appealed  from,  that  an  Order 
might  be  made  on  the  sureties  to  pay  what  sum  might  be  awarded. 

The  Queens  Advocate  (Sir  JB.  PhiUimore,  Q.C.),  and  Dr.  Deane, 
Q.C.,  for  the  Appellants : — 

The  mode  in  which  the  Court  has  awarded  the  salvage  com- 
pensation is  most  'unjust,  and  in  principle  wholly  unprecedented. 
The  Court  below  ought  to  have  taken  into  consideration  the 
claim  for  the  risk  and  expense  incurred  by  the  owners  of  the 
Martahan  in  consequence  of  the  assistance  rendered  to  the  Sir 
BaJph  AbereroTnbie,  and  the  deviation  from  her  voyage  rendered 
necessary  thereby.  Such  deviation  might  have  vitiated  the 
insurance :  Lawrence  v.  Sydebotham  (1) ;     Th&  Henry  Ewhanh  and 

(1)  6  East,  52. 
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J.  C.       cargo  (1)  ;  The  OrJxma  (2),  The  Scindia  (3) ;  and  this  on  a  ship 

1867        and  cargo  of  the  value  of  nearly  £100,000.    There  was  the  pos- 

Carmtci-ael  sihility  also  of  her  being  liable  to  the  owners  of  the  cargo  for  suck 

Bboi)i        deviation.    Moreover,  the  Martdhan  parted  with  ten  of  her  handg 

—        in  rendering  salvage  service,  which  weakened  her  crew  and  exposed 

Balph  Abks-  her  to  danger.    The  sum  awarded  to  her  owners,  considering  the 

^""^'""'      risk  and  services  rendered,  is  totally  inadequate  as  a  salvage 

remuneration. 

Mr.  ClarJcson,  for  the  Respondent,  Daly : — 

The  services  rendered  by  the  crew  of  the  Martaban  who  were 
on  board  the  salved  ship,  especially  this  Bespondent,  the  Mate, 
were  most  meritorious.  It  was  only  by  extraordinary  exertions, 
in  great  danger,  that  the  ship  was  saved.  In  the  exercise  of  the 
Court's  discretion,  the  sum  awarded  him  and  others  on  board  was 
a  fair  reward. 


Db.  LusHiNaTON: — 

The  question  in  this  case  is,  how  their  Lordships  will  recom* 
mend  Her  Majesty  to  dispose  of  the  sum  of  £3,000,  which  has  been 
reserved  out  of  a  sum  of  £12,000,  the  amount  originally  allotted 
by  the  Court  below  as  a  compensation  for  the  services  which  had 
been  rendered  to  a  disabled  vessel,  the  Sir  Balph  Abererombie. 
The  simple  question  is,  how  this  £3,000  should  be  disposed  of, 
having  of  course  regard  to  the  mode  in  which  the  remaining 
£9,000  has  been  distributed  by  the  Judge  of  the  Court  below.  It 
is  not  for  their  Lordships,  even  if  we  were  desirous  of  undertaking 
the  task,  to  say  how  the  whole  sum  of  £12,000  should  have  been 
allotted  and  distributed  if  it  had  been  within  our  reach :  but  we 
must  bear  in  mind  what  has  been  done,  and,  with  reference  thereto, 
consider  the  claims  which  are  now  made  upon  this  £3,000. 

There  has  been  some  discussion  at  the  Bar  as  to  the  relative 
claims  of  the  Owners  of  ships,  and  of  the  Masters  and  crew,  who 
are  the  actual  Salvors.  But  it  cannot  be  necessary  at  this  day  to 
discuss  those  principles  in  any  detail,  because  they  have  been  so 

(1)  1  Sumner,  Amr.  Eep.  424.  (2)  1  Spinka'  Ecc.  &  Adm.  Ecp.161. 

(3)  Law  Rep.  1  P.  C.  241. 
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.constantly  acted  upon,  and  are  of  such  every-day  occurrence,  that       J.  C. 
:io  one  entertains  any  doubt  as  to  the  principles  themselves ;  and       1867 
the  only  difficulty  that  ever  arises,  is  to  ascertain  the  facts  so  as  to  G-ibhichael 
apply  the  principles  to  the  individual  case.                                            Bbodh. 
In  the  present  instance  the  vessel  to  which  the  services  were    „ 

Thb  **  Sib 

rendered  was  a  ship  of  large  dimensions,  laden  with  a  very  Balfh  Abeb- 
valuable  cargo,  and  she  was  in  a  certain  degree  of  distress,  viz.,  she    ^^'""' 
had,  when  she  applied  for  assistance,  lost  her  rudder,  and  I  think 
elie  had  three  feet  of  water  in  her.    It  is  not  requisite  or  necessary 
that  we  should  deliver  any  precise  opinion  as  to  the  degree  of 
distress  in  which  she  was.     At  the  same  time,  it  is  but  right  to 
say  that  such  a  state  of  distress  is  not  very  uncommon,  and  in  the 
Admiralty  Court  we  should  not  consider  that  she  was  in  very 
imminent  peril,  because,  even  without  very  skilled  persons,  a  tem- 
porary rudder.can  be  rigged  up,  so  that  she  might,  if  there  was 
tolerably  fine  weather,  be  got  into  a  place  of  refuge  if  within  any 
reasonable  distance.  .  However  that  may  be,  the  Master  of  this 
vessel  must  have  been  actuated  by  the  conviction  that  there  was 
imminent  danger,  for  it  is  clear  that  of  his  own  accord  he,  in  the 
first  instance,  abandoned  the  vesseL     I  state  this  because  the 
evidence  is  uncontradicted  that  he  went  in  his  boat  on  board  the 
vessel  which  ultimately  rendered  the  salvage  service — ^he  went 
with  his  wife,  and  with  his  chronometers — all  proving,  or  at  least 
being  prima  facie  evidence,  that  he  did  not  intend  to  attempt  to 
navigate  his  own  vessel  any  further.    The  Master  of  the  Martaban 
seems,  in  the  first  instance,  to  have  been  desirous  of  rendering 
such  assistance  as  was  in  his  power;  but  it  happened  that  a  very 
short  time  afterwards  the  rest  of  the  crew  of  this  vessel,  the 
Sir  Balph  Ahercrombie,  quitted    her  and   came  on  board  the 
Martaban,  so  that  in  fie^st  she  became,  in  one  sense  of  the  word,  a 
derelict  vessel ;  and  then  it  appears  the  idea  occurred  that  the 
Master  of  the  Sir  Balph  Mercrambie  and  his  crew  should  all 
remain  on  board  the  Martaban,  and  that  a  less  number  of  persons, 
with  the  assistance  of  the  Carpenter  belonging  to  the  Martaban, 
should  take  charge  of  the  vessel,  and,  I  believe,  in  the  first  in- 
stance, with  the  view  of  taking  her  to  the  Mauritius.    We  need 
not,  perhaps,  endeavour  to  investigate  with  any  very  great  nicety 
what  was  the  original  intention  and  how  it  came  to  be  changed ; 
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J.  0.       but,  upon  my  mind,  individually,  there  is  an  impression  tktt': 
1867        original  intention  vas  to  have   taken  her  to  the  Mauritmz 
Carmichael  the  first  instance,  which  was  at  no  very  great  distance  off,  j.! 
BBoi)i«      ^^^*  afterwards  the  second  Mate  and  the  persons  with  him  /. 
•— •        board,  finding  that  the  vessel  was  capable  of  being  naTigiv! 
Ralph  Aber-  successfully,  thought  it  more  expedient  to  take  her  to  her  oriiriLi} 
cBOMBiE.      place  of  destination, — in  all  probability,  in  the  expectation  !■  v 
they  would  get  a  much  larger  reward.      It   is  not  naassAr^ 
minutely  to  consider  whether  or  not  the  Master  of  the  Marioi^ 
intended  to  recall  these  persons  or  not.     Considerable  douU  S: 
difficulty  might  arise  in  coming  to  a  very  decided  opinion  wk: : 
the  Master  of  the  Marlahan,  in  recalling  the  second  Mate,  wh:  " 
according  to  the  evidence  he  intended  to  do,  intended  finally 
abandon  this  vessel  or  not     We  think  there  would  be  some  dif-  I 
culty  in  coming  to  a  positive  determination  thereon,  so  far  s?    , 
say  that  he  comes  within  that  category,  which  has  been  poii* 
out,  of  a  person  who  has  utterly  abandoned  the  salvage  of  a  tcs- 
after  having  commenced  to  render  service.    However,  be  that  as 
may,  the  vessel  is  brought,  under  the  guidance  of  Daly,  the  secrc! 
Mate  of  the  Martahan,  to  its  destination.    This  conduct,  no  do'/* 
is  very  praiseworthy,  and  he  was  very  much  assisted  by  the  fr 
penter  who  was  on  board,  who  constructed  the  temporary  rud  V. 
and  who  also  undoubtedly  afforded  very  great  assistance. 

Of  the  sum  of  £12,000  awarded  by  the  Vice- Admiralty  Conrt  f 
St.  Helena,  the  allotment  which  has  been  made  is  to  the  follo^is: 
effect :— £1,600  is  awarded  to  Daly,  £1,400  to  Tauny,  the  C^- 
penter,  and  £6,000  amongst  the  eight  seamen  belonging  to  tl- 
Martahan  who  assisted  in  bringing  the  vessel,  the  Sir  Ealf 
Alercromhie,  safe  to  St.  Helena. 

Now,  the  first  consideration  is,  whether  or  not  this  allotment  of 
£9,000  out  of  the  £12,000  salvage  to  the  second  Mate  and  oth^r^ 
who  took  the  vessel  to  St.  Helena,  is  an  adequate  reward  to  them  for 
their  services,  or  whether  Her  Majesty  ought,  in  justice,  an! 
accorcling  to  the  usual  rule  of  allotment  for  salvage  serrice,  to 
increase  it  out  of  the  remaining  £3,000. 

Their  Lordships  are  of  opinion  that  the  sum  of  £1,600  is  ^ 
ample  reward  for  the  services  Daly  rendered,  even  estimatjnir 
them  as  high  as  you  may.    He  does  not  appear  to  have  incnrred 
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any  great  risk  or  any  great  danger.    At  one  time,  no  doubt,  there        J.  0. 
was  tempestuous  T^eather,  and  then  there  might  be  a  certain        1867 
degree  of  difficulty ;  but  £1,600  is  a  very  large  reward  to  give  a  OABMiaHAut 
person  in  his  situation  for  the  services  which  he  performed.  Bbodib. 

We  next  come  to  consider  what,  out  of  this  £3,000,  ought  to  be  r^JTIIZ 
giyen  to  the  Owners  of  the  Martdban.  We  think  it  is  quite  right  Ralph  Abee- 
that  the  claims  of  the  Owners  should  be  considered,  not  only  on  ^^^ 
account  of  the  doubt  whether  the  insurance  might  not  be  vitiated, 
and  whether  the  Owners  of  the  ship  might  not  become  responsible 
to  the  Owners  of  the  cargo  for  the  acts  of  their  servants  in  de- 
viating from  their  course  to  render  the  assistance,  and  weakening 
the  crew,  but  also  for  the  risk  to  which  their  property  has  been 
exposed  in  rendering  the  service,  and  which  in  justice  ought  to  be 
made  good  to  them.  Now,  to  say  nothing  of  the  deviation,  it  is 
quite  dear  that  nine  or  ten  of  the  most  useful  servants  on  board 
the  Martdban  were  taken  away  and  placed  on  board  the  Sir  Ralph 
Ahercrombie.  It  is  said  that  an  equal  number,  indeed  a  larger 
number,  of  men  went  on  board  afterwards ;  but  it  is  a  very  dif- 
ferent thing  to  take  away  a  large  part  of  the  crew  accustomed  to 
perform  their  duty  under  the^  guidance  of  the  Master  of  the  Mar- 
iaban  and  to  put  in  their  place  a  set  of  persons  of  whom  he  knows 
nothing,  and  who,  according  to  the  appearance  they  make  in  this 
case,  undoubtedly  were  not  the  people  to  render  very  valuable 
assistance. 

We,  therefore,  think  that  the  Owners  are  entitled  to  due  consi- 
deration at  the  hands  of  this  Committee,  and,  therefore,  their  Lord- 
ships intend  to  recommend  Her  Majesty  to  allot  to  them  a  sum  of 
£2,000  out  of  the  £3,000. 

With  regard  to  the  remaining  £1,000,  we  award  to  the  Master 
of  the  Martahan  £300 ;  and  I  think  it  right  to  observe  that  in  all 
probability  we  should  have  given  a  larger  sum  than  £300,  if  it 
had  not  been,  so  far  as  we  can  make  out  from  the  evidence,  that 
there  was  a  certain  degree  of  vacillation  on  his  part,  which  deprives 
him  of  the  highest  merit;  but  we  give  the  £300  upon  this  prin- 
ciple,— that  it  is  a  very  great  responsibility  for  the  Master  of  any 
Merchant  vessel,  especially  one  which  contains  a  very  valuable 
cargo,  to  weaken  his  crew  to  the  extent  which  this  Master  weak- 
ened his  crew  in  order  to  assist  another  vessel ;  in  fact,  it  is  ex- 

VoL.  I.  3  2  N 
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J.  a       posing  the  interests  of  the  Owners  committed  to  his  chv^t^ 

1867       considerable  risk,  and  that  is  a  great  responsibility.    We  thinkl 

OAuamAXL  ^^  ^^^^  looking  at  all  the  facts^  that  £300  will  be  enffideni 

^  **  Then  we  award  to  the  chief  Mate,  whoee  duties  beyoiid  ^ 

""^       doubt  must  have  been  increased,  and  whose  labours  must  ta 

Thb  "  Sn  J 

Ealfh  Abba-  been  the  greater,  the  sum  of  £150 ;  and  £550  to  the  restofl 

^^"^^""^      crew  of  the  Ma/rtabanf  according  to  their  respectiye  ratingia,  irli| 

exhausts  the  sum  of  £3,000.  i 

Their  Ix)rdship6  will  ^humbly  recommend  Her  Majesty  to  od 
that  the  decree  or  Order  of^the  Judge  of  the  Yice-Admiitl 
Court  of  8t.  Helena  of  the  23rd  of  NoTember,  1865,  be  leTenj 
the  cause  retained,  and  the  said  sum  of  £3,000  apportioned  k  A 
manner  stated  in  this  judgment,  each  party  paying  his  own  oi 
of  this  appeaL 

A  Monition  will  issue  against  the  sureties,  and  in  case  the  iltt 
£3,000  is  not  recovered,  all  parties  must  take  pro  raid. 

Proctors  for  the  Appellatits :  Deaeon,  San,  dt  Bogers. 
Proctors  for  the  Respondents :  Clarlaon,  San,  it  Cooper. 


YOK  L]  CASES  IN  THE  PRHT  COUNCIL.  463 


THOMAS  BURNE  SIMPSON Appellant;        j.  c .• 

AJfD  1867 

THOMAS  FLAMANK Respondent,      j^s: 

ON  APPEAL  PROM  THE  ARCHES  COURT  OF  CANTERBURY. 

Church  Discipline  Act  (3  tfc  4  Vict,  c,  86, «.  20),  construction  qf^Commissioners^ 
authority — Form  (f  citation  or  decree  under  a,  13. 

In  a  Commission  issued  under  the  Church  Discijtline  Act,  3  &  4  Vict.  c.  80, 
it  is  not  necessary  that  the  offences  complained  of  should  he  stated  to  have 
heen  committed  within  the  two  years  limited  by  sec.  20  of  that  Act,  if  they 
are  charged  and  admitted  as  continuing  offences. 

No  appeal  is  given  by  the  Act,  3  &  4  Vict  c.  86,  either  to  the  Arches 
Court,  or  thence  to  Her  Majesty  in  Council,  from  the  decision  of  the  Com- 
missioners, on  the  regularity  or  iiregularity  of  the  proceedings  before  them. 

A  citation  or  decree  issued  by  the  Court  under  Letters  of  Request  being  in 
the  form  prescribed  by  the  rules  made  pursuant  to  sec.  13  of  the  Act,  it 
is  no  valid  objection  that  it  does  not  state  the  offences  complained  of  to  have 
been  committed  within  two  years,  the  time  prescribed.  It  is  sufficient  if  the 
Letters  of  Request,  which  are  the  foundation  of  the  suit,  allege  that  fact 

IHE  APPELLANT  in  this  case  was  the  Incumbent  of  the  per- 
petual Caracy  and  Parish  Church  of  East  Teignmouth  in  the 
County  of  Bevony  in  the  Diocese  of  Exeter. 

The  Eespondent  was  a  Parishioner,  and  one  of  the  Church- 
wardens of  that  Parish. 

The  suit  in  which  the  Interlocutory  Order  appealed  against 
was  made,  arose  from  a  complaint  brought  by  the  Eespondent 
before  the  Lord  Bishop  of  Exeier,  pursuant  to  the  Church  Dis- 
cipline Act  (3  &  4  Vict.  c.  86),  touching  certain  ceremonies  used  by 
the  Appellant  during  public  service  in  the  Parish  Church. 

The  complaint,  which  was  dated  the  21st  of  May,  1866,  set 
forth  the  practices  objected  to  in  the  following  form  : — "  First, 
that  the  Appellant  has  lights  on  the  Communion  Table  when 
they  are  not  required  for  the  purpose  of  giving  light ;  second, 
that  in  the  administration  of  the  Holy  Communion,  immediately 
before  the  prayer  of  consecration,  the  Appellant  mixes  water 

*  Present: — The  Lord  Peestoent (The  Duke  of  Mablbobouoh),  The  Arch- 
bishop OP  York,  Lord  Cairns  (Lord  Justice),  Lord  Justice  Turner,  Sib 
Edward  Vauoran  Williams,  and  Sir  Bichard  Torin  Knn>ERSLET. 

Vol.  L  3  2  0 
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J.  0.        with  the  wine ;   third,  that  after  saying  the   prayer  of  conk- 

1867        oration,  the  Appellant  raises  the  Paten  with  both  hands  over  Li^ 

Sjupsox      head,  and  the  Cup  in  like  manner ;  fourth,  Uiat  when  the  alms 

YhJikSK.    collected  at  the  Oflfertory  are  brought  to  be  placed  on  the  Coo- 

munion  Table,  the  Appellant  places  the  same  on  a  stool  bj  tk 

side  of  the  Table,  instead  of  on  the  Oommunion  Table ;  and,  i^ 

that  in  saying  the  last  prayer  of  the  Morning  and  Evening  Senioe. 

the  Appellant  omits  '  all '  in  the  concluding  sentence." 

The  Bishop,  having  given  due  notice  to  the  Appellant,  issari, 
on  the  20ih  of  June,  1866,  a  Commission  to  certain  Conunissiocei$ 
therein  named,  empowering  them  to  make  inquiry  as  to  t> 
grounds  of  the  charges  so  made  by  the  Respondent  against  tl 
Appellant.  On  the  7th  of  July,  1866,  previous  to  the  meeting :. 
the  Commissioners,  notice  was  given  on  behalf  of  the  AppeUaoi 
that  at  the  sitting  of  the  Commission  he  would  admit  the  ki' 
alleged  in  the  complaint  of  the  Bespondent. 

The  Commissioners  met  on  the  10th  of  July,  when  a  prelimiM; 
objection  was  taken  on  behalf  of  the  Appellant ;  that  the  oSmi 
were  not  charged  to  have  been  committed  within  two  reaR 
according  to  the  provisions  of  the  Act,  3  &  4  Vict.  c.  86,  s.  Ji 
The  Commissioners  overruled  the  objection,  when  the  Appella:: 
formally  admitted  the  facts  above  stated  in  the  complaint  of  tk 
Bespondent ;  and,  after  taking  the  depositions  of  witnesses  in  con- 
firmation thereof,  the  Commissioners  declared  their  opinion  to  k, 
that  there  was  sufficient  pHmd  facie  ground  for  instituting  furtbt* 
proceedings. 

By  Letters  of  Bequest  the  Bishop  of  Exeter  sent  the  case  to  the 
Court  of  appeal  of  the  Province  of  Canterbury,  to  issue  a  citatiti, 
and  a  decree  or  citation  accordingly  issued,  calling  on  the  Appeli^^ 
to  answer  the  charges  of  the  Bespondent.  The  Letters  of  Beqo^ 
alleged  the  offences  charged  to  have  been  committed  within  two 
years  then  last  past.  Articles  were  exhibited  and  filed  on  h0 
of  the  Bespondent  On  the  3rd  of  November,  1866,  no  appearance 
under  protest  or  other  form  of  objection  to  the  decree  or  citation 
having  been  made,  a  preliminary  objection  to  the  admission  of  the 
Articles  in  form — but,  in  substance,  to  the  decree  or  citation-was 
taken  by  the  Appellant,  to  the  same  effect  as  had  been  prenWf 
urged  before  the  Commissioners — namely,  that  neither  the  Coof 


V. 
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mission  wliich  authorized  the  Gonunissioners  to  proceed,  nor  the       J.  0. 
citation  or  decree  under  which  the  Letters  of  Bequest  were  issued,        1867 
expressly  stated,  that  the  offences  charged  had  been  committed      snusov 
within  two  years  then  last  past.    The  objection  so  limited  was    p^ 
argued,  and,  on  the  26th  of  November,  the  learned  Judge  of  the 
Arches  Court  (The  Right  Hon.  Dr.  LushingUm)  delivered  judgment 
overruling  the  objection.     The  learned  Judge  was  of  opinion,  re- 
garding the  decision  of  the  Commissioners,  that  he  had  no  authority 
to  inquire  into  that  decision,  there  being  no  appeal  given  by  the 
Act  from  their  report ;  he,  moreover,  held  that,  under  the  authority 
of  Ditcher  v.  Denison  (1)  and  The  Bishop  o/Herefordj.  T.  (2),  it  was 
clear  that  not  only  his  jurisdiction,  but  that  the  suit  or  proceedings 
to  which  the  Act  affixes  the  limit  of  two  years  from  the  commission 
of  the  offence,  commenced  from  the  issuing  of  the  citation  or  de- 
cree ;  he  was  also  of  opinion  that  the  charges  referring  to  a  con-  ^ 
tinning  practice,  and  being  made  in  the  present  tense,  necessarily 
implied  that  they  were  offences  continuing  up  to  the  time  of 
issuing  the  decree ;  and  that  the  Letters  of  Bequest  contained  a 
sufficient  allegation  that  the  charges  referred  to  offences  com- 
mitted within  two  years  then  past.  He,  therefore,  refused  to  sustain 
the  preliminary  objection  raised  to  the  admission  vi  the  Articles 
charged.     On  application  for  leave  to  appeal  to  the  Queen  in 
Council,  the  Court  gave  permission. 

The  Queen's  Advocate  (Sir  B.  PhOlimore,  Q.C.),  Dr.  Deane,  Q.C., 
and  Mr.  Hannen,  for  the  Appellant : — 

We  limit  our  objection  to  the  admissibility  of  the  Articles  to 
the  points  of  form  taken  in  the  Court  below.  These  proceedings 
cannot  be  sustained.  First,  because  the  Commission  issued  by  the 
Bishop  to  inquire  into  the  charges  made,  and  authorizing  the 
Commissioners  to  proceed,  did  not  state  that  the  offences  into 
which  they  were  to  inquire  had  been  committed  within  two  years. 
Secondly,  the  same  error  pervaded  the  decree  or  citation  issued 
from  the  Court  of  Arches  in  pursuance  of  the  Letters  of  Bequest 
from  the  Bishop.  The  period  of  two  years  is  made  essential  by 
the  20th  section  of  the  Church  Discipline  Act,  the  3  &  4  Vict  c.  86, 
under  which  the  proceedings  in  this  case  were  taken ;  that  section 

(1)  11  Moore's  P.  C.  Qaaea,  321  (2)  2  Bob.  Ecc.  Hep.  604. 
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J.  C.       enacts  "  that  every  suit  or  proceeding  against  any  Clerk  in  HcJt 

1867       Orders  for  any  offence  against  the  Laws  Ecclesiastical,  shall  b* 

Simpson      commenced  within  two  years  after  the  commission  of  the  offenv 

Flamank.    ^^  respect  of  which  the  suit  or  proceeding  shall  be  institmni 

and  not  afterwards;"   and  the  23rd  section  provides,  **tliat  a> 

criminal  suit  or  proceeding  against  a  Clerk  in  Holy  Ordeis  fo 
any  offence  against  the  Laws  Ecclesiastical,  shall  be  institute] 
in  any  Ecclesiastical  Court  otherwise  than  hereinbefore  enadei 
CT  provided.**  This  being  a  criminal  proceeding  leading,  if  th- 
charges  made  are  proved,  to  suspension  or  deprivatioD,  th 
utmost  strictness  is  requisite,  and  the  Appellant  is  entitled  t 
every  provision  made  for  his  protection:  Pctley  on  ConvicticE 
p.  63.  Neither  the  Commission  issued  in  the  first  instance  k 
the  Bishop,  nor  the  decree  by  Letters  of  Bequest  issued  from  tb- 
Begistry  of  the  Arches  Court,  alleged,  as  they  ought  to  hare  io^^ 
that  the  offences  charged  had  been  committed  within  two  ye^*^ 
then  last  past.  If  there  was  no  appeal  from  the  Commissioneis  t 
the  learned  Judge,  on  the  validity  of  the  objection  to  the  form .: 
the  Commission,  the  Court  below  undoubtedly  bad  authority  t: 
decide  the  point  as  regarded  the  decree  issued  by  that  Court,  aci 
we  are  clearly  entitled  to  the  full  benefit  of  the  objection  taka 
there.  The  case  of  Dtieher  v.  Denison  (1),  which  was  relied  on  by 
the  learned  Judge  in  the  Court  below,  decided  that  the  citatiou 
was  the  commencement  of  the  suit,  and,  if  so,  surely  that  iostn- 
ment  ought  to  allege  the  commission  of  the  offence  within  the  tv  * 
years,  as  required  by  the  20th  section  of  the  Act.  The  case  of  the 
Bishop  of  Eereford  v.  T.  (2),  also  relied  on  by  tte  Court  below. 
determined  that  the  issuing  the  decree  or  citation  was  the  coin- 
mencement  of  the  suit.  It  is  no  answer  to  the  omission  in  the 
Commission  or  decree,  that  the  offences,  are  alleged  in  the  Articles 
to  have  been  committed  within  the  requisite  time ;  in  a  cm^ 
suit  it  is  not  competent  to  the  Promoter  to  set  forth  in  the  Articles 
an  offence  not  contained  in  the  citation :  Breaks  v.  Wodfrey  (3). 

By  the  13th  section  of  the  Act,  the  Bishop  of  the  Diocese  id 
which  the  Clerk  offending  holds  preferment  may  send  the  cause  in 
the  first  instance  to  the  Court  of  appeal  of  the  Province,  witiout 

(1)  11  Moore's  P.  C.  Cases,  324.  (2)  2  Bob.  Ecc  Rep.  ppi  595, 604. 

(3)  1  Curt.  Ecc.  Rep.  880. 
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issuing  any  commission  of  inqoiiy  into  the  allied  offences ;  and  J.  C. 
the  Judge  of  such  Court  is  empowered  to  make  orders  for  expe-  1867 
diting  such  suits,  or  otherwise  improving  the  practice  of  the  Court  siufsqn 
Had  the  case,  therefore,  been  so  sent  to  the  Arches  Court  it  must 
have  been  heard  there  according  to  the  law  and  practice  of  that 
Court.  Now,  the  first  of  the  Bules  and  Begulations  directed  to  be 
observed  in  all  causes,  suits,  or  proceedings  instituted  in  the  Arches 
Court  of  Canterburyy  which  have  been  made  pursuant  to  this  autho- 
rity,, and  are  now  in  force,  provides  ''  that  all  decrees,  citations, 
mouitions,  inhibitions,  compulsories,  and  other  instruments  under 
seal,  shall  be  prepared  in  and  issued  from  the  Begistry  of  this 
Court  in  forms  to  be  approved  of  by  the  Judge,  on  written  applica- 
tion (fix)m  the  Proctor  of  the  party  or  parties  requiring  the  same, 
and  signed  by  him),  and  no  act  of  Court  shall  be  necessary  to 
lead  such  decrees  or  other  instruments,  and  the  same  shall  bear 
date  on  the  day  on  which  they  are  respectively  issued,"  and  a  form 
of  a  decree  is  annexed  to  this  Rule.  It  is  said  that  this  Bule  and 
form  of  decree  contain  no  direction  r^arding  the  period  within 
which  the  offence  complained  of  must  be  laid  to  have  been  com- 
mitted. The  form,  however,  is,  like  the  Rule,  general,  and 
intended  to  be  made  applicable  to  all  cases  indiscriminately;  it 
cannot  be  held  to  exclude  the  absolute  requirements  of  the 
Statute  as  to  time,  which  are  imperative,  and  must  appear  on 
the  very  face  of  the  proceedings. 

Mr.  A.  J.  Stephens,  Q.C.,  Dr.  Suxxbey,  and  Mr.  K  B.  Droop,  for 
the  Respondent,  were  not  called  on. 

Their  Lordships  reserved   their  judgment^  which    was    now       issT 
delivered  by  j^^ 

The  Lord  Abchbishop  of  York  : — 

Their  Lordships  having  heard  the  case  of  the  Appellant  elabo- 
rately argued,  have  not  thought  it  necessary  to  call  upon  the 
Counsel  for  the  Respondent,  and  are  now  prepared  to  state  the 
reasons  for  the  advice  which  they  propose  humbly  to  tender  to 
Her  Majesty  in  reference  to  this  appeaL 

It  was,  in  the  first  place,  contended  that  the  Commission  issued 
on  the  20th  June,  1866,  by  the  Lord  Bishop  of  Exeter,  did  not 
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J.  0.       state  on  the  face  of  it  that  the  o£fences  mentioned  in  it  W 
1867       been  committed  within  the  two  years  defined  by  section  20oftk 
SmwoN      ^^*»  3  &  4  Vict.  c.  86,  and  that,  therefore,  the  report  of  the  Ob- 
missioners,  and  all  the  subsequent  proceedings,  were  invab'd. 

Their  Lordships  are  nnable  to  see  any  foundation  for  thi 
argument.  The  Statute,  although  it  prescribes  a  limit  of  time 
within  which  the  proceedings  by  Commission  must  be  commeneed 
is  silent  as  to  any  specific  form  of,  or  statements  in,  the  Comios- 
sion ;  and  the  notice  of  the  Commission,  which  the  Statute  reqife 
to  be  given  to  the  person  accused,  is  to  state  the  nature  dt^. 
offence,  with  the  names,  addition,  and  residence  of  the  pai^  oi 
whose  application  or  motion  the  Commission  is  about  to  issue,  ai^ 
nothing  more. 

The  Commission  and  the  notice  in  the  present  case  allege  vii 
substantial,  if  not  with  technical,  distinctness,  that  the  oSem 
which  are  charged  are  continuing  offences;  and  the  Appelkii 
when  he  appeared  before  the  Commissioners,  objected  by  B 
Counsel,  not  that  the  offences  were  not  in  fact  committed  witB 
two  years,  but  merely  that  they  were  not  alleged  to  have  been  r^ 
committed ;  and  this  objection  having  been  overruled,  the  Appel- 
lant admitted  the  facts  mentioned  in  each  of  the  chaiges.  '^ 
Appellant,  therefore,  has  in  no  way  been  misled  or  prejudiced  in 
the  course  of  his  defence  before  the  Commission ;  and  this  parte 
the  appeal  against  the  form  of  the  proceedings  is,  in  their  I/tr^ 
ships'  opinion,  wholly  without  justification. 

Their  Lordships,  however,  although  they  have  entered  into  tie 
merits  of  this  objection  of  the  Appellant,  desire  to  express  ik^ 
dissent  whatever  from  the  view  of  the  Dean  of  Arches,  that  tie 
proceedings  before  the  Commissioners  would  not  be  open  to  sfpd 
before  the  Arches  Court  on  the  score  of  irregularity ;  and  thisp«^ 
of  the  appeal  to  Her  Majesty  would,  on  this  ground  also,  fail. 

It  was  argued,  in  the  next  place,  that  the  decree  or  citation  froci 
the  Arches  Court  ought  to  have  stated,  and  did  not  state,  that  the 
offences  alleged  had  been  committed  within  two  years  previonsto 
the  citation.  The  case,  it  was  said,  if  sent  by  the  Bishop,  nnder 
section  13  of  the  Act,  to  be  heard  before  the  Court  of  appeJ  of 
the  Province,  must  be  there  "heard  and  determined  accordiflf  ^^' 
the  law  and  practice  of  such  Court,"  and  the  practice  of  the  Court 
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of  Arches,  it  was  contended,  required  that  the  decree  should  shew       J.  C. 
on  the  face  of  it  jurisdiction  in  this  respect.  1867 

Tho  Appellant  did  not  raise  this  pbjection  in  the  Court  of     g^ii^ir 
Arches  by  appearing  under  protest.    On  the  contrary,  he  appeared    yumask. 

absolutely  to  the  citation,  and  prayed  Articles;  and  afterwards       

opposed,  on  this  ground,  the  admission  of  the  Articles.  Their 
Liordships  will,  in  fayour  of  the  Appellant,  assume,  although  they 
would  hesitate  to  decide,  that  it  was  open  to  him,  after  appearing 
and  praying  Articles,  to  object  to  the  citation  in  point  of  form :  and 
they  will  also  assume  in  his  favour,  although  they  think  it  open  to 
doubt,  that  the  statement  in  the  citation  of  offences  as  continuing 
offences  did  not  sufficiently  shew  a  jurisdiction  under  the  Statute. 

The  Statute,  however,  by  section  13,  provided  that  the  Judge  of 
the  Arches  Court  should  have  power  to  make  orders  for  expediting 
suits  under  the  Act,  or  otherwise  improving  the  practice  of  the 
Court  It  appears  that  by  the  Bules  or  Orders  of  the  Arches 
Court,  made  under  this  Statute,  and  in  force  at  the  time  of  this 
citation,  a  form  of  citation  or  decree  was  given,  approved  of  by  the 
Judge ;  and  in  this  form,  obviously  intended  to  shorten  what  had 
been  previously  in  use,  no  provision  is  made  for  the  specification  of 
the  offence,  or  for  a  statement  of  the  time  when  or  within  which 
it  was  committed ;  but  the  Letters  of  Bequest  are  referred  to  as 
remaining  in  the  Begistry  of  the  Court,  and  as  being  the  foun- 
dation of,  and,  therefore,  shewing  the  jurisdiction  to  issue,  the 
decree.  The  form  of  decree  citing  the  Appellant  appears  to  their 
Lordships  to  have  been  in  accordance  with  the  form  given  by 
these  orders ;  and  the  Letters  of  Bequest  which  the  decree  refers 
to  contain  an  express  statement  that  the  offences  alleged  were  com- 
mitted within  two  years.  The  decree  appears,  therefore,  to  their 
Lordships  to  be  in  accordance  with  the  practice  of  the  Court ;  and 
they  are  unable,  as  to  this,  as  well  as  in  the  case  of  the  other 
objection,  to  look  upon  it  otherwise  than  as  groundless,  and  made 
only  for  the  purpose  of  delay. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  the 
appeal  with  costs. 

Proctors  for  the  Appellant:  Brooks  &  Co. 
Proctors  for  the  Bespondent :  Tdibs  &  Sons. 
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J.C*      EDWAED  MAUGER Appellast; 
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June22.     GEORGE  SCOTT  LE  GALLAIS  and  othebs     Bespoxdests. 

ON  APPEAL  FROM  THE  ROYAL  CJOURT  OF  JERSEY. 

Jersey  ^Law  o/f—Acte  of  States,  2Uh  June,  1851,  Arts.  8  and  lO-^EdografkJt 
— Real  Estate — Attestation  dause. 

Article  8  of  the  Acte  of  the  States  of  Jersey,  of  the  24th  of  June,  I?cl 
confirmed  hy  the  Order  of  Her  Majesty  in  Council  of  the  7th  of  August,  ItCC 
containing  the  law  relating  to  Wills,  provides  as  follows : — "  Pow  fu  >. 
legs  (Timmeuhles  eontenus  dans  un  Testament  soient  valaUes,  U  fatd  f k  • 
Testateur,  en  presence des deux  timoins,  ait  apposS  sa signature  ah fin^^ 
ait  reconnu  sa  signature  ainsi  apposee,  et  que  les  deux  temoins  prhm'^ 
meme  terns  aient  alors  appose  leurs  signatures  au  Testament,  enpresenctr. 
Testateur.  SiU  Testament  n'est  pas  olographe^  la  lecture  en  serafa^t-t 
presence  du  Testateur  et  des  deux  temoins.  Four  qy^un  Testament  dogrsi" 
soit  vatahle,  Vattestation  des  temoins  devra  etre  dateeJ* 

Article  10  declares :  "  Les  legs  cCimmevhles,  /aits  dans  les  guarantej^^ 
qui  ont  prdcede  la  mort  du  Testateur,  seront  nuls,  a  moins  que  la  mifH  tCom 
par  cas  fortuity 

To  a  holograph  Will,  disposing  of  hoth  real  and  perscmal  estate,  dsted  ^ 
signed  hy  the  Testator  in  the  presence  of  two  witnesses,  an  attestation  claiK 
was  appended,  in  the  following  terms :  **  Le  present  Testament  olographe  a  (ii 
signS  par  le  Testateur  en  notre  presence,  et  nous  y  avons  ap/pose  noire  sips- 
ture,  comme  temoins,  en  presence  du  dit  Testateur,  et  en  presence  Tm*  « 
Vautre,  le  dit  Jour  :^ — 

Eeld,  affirming  the  judgments  of  the  Inferior,  as  well  as  the  Saperv? 
Number  of  the  Royal  Court  of  Jersey,  that  the  words  *•  le  dit  jour,'' mi^ 
attestation  clause,  referred  sufficiently  to  the  date  contained  in  the  Will,  to 
comply  with  the  requisition  of  the  8th  Article;  and  that  the  Will  ^ 
holograph  was,  notwithstanding  the  provisions  of  Article  10  of  the  A(i^ 
1851,  a  valid  and  efficient  instrument. 

IHIS  was  an  action  brought  to  set  aside  the  Will  of  the  Ber. 
Samuel  WrigU,  late  of  the  parish  of  St.  John's,  in  the  Island  of 
Jersey,  and  to  have  the  same  dedated  by  the  Royal  Court  rm 
and  void,  so  far  as  the  same  purported  to  dispose  of  the  Testators 
real  estate  in  the  Island. 

By  his  Will  the  Testator  {inter  alia)  gave  all  the  real  eBtsie 
•  Prcscw^-— Lord  Justice  Turneb,  Sib  Edward  Vaughak  Wouams,  ai» 

Sm  HlCBABD  TOBIN  KiNDEBSLET. 
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which  he  then  poesessed,  or  which  he  might  possess^  in  the  Island        J.  C. 
of  Jersey  at  the  time  of  his  decease,  and  which  was  of  the  nature        1867 
of  ^CkmquHs  et  Acquets^^  unto  his  wife,  Marie  Le  QdUaie,  abso-      maugkh 
lately,  subject  to  the  payment  of  the  charges  which  might  be  due  j^  gallaib. 
thereon,  and  he  appointed  her  Executrix.  .    

The  Will  was  dated  the  10th  of  March,  1863,  signed  by  the 
Testator  in  the  presence  of  two  witnesses,  who  attested  the  same, 
and  the  attestation  clause  to  the  Will  was  in  the  words  following, 
—-"Le present  Teetameni  dographe  a  Hi  eigne  par  le  Testatewr  en 
noire  presence^  el  none  y  avons  appose  notre  eignaiure,  eomme  temoine, 
en  prSsence  du  dit  Teetaieur,  et  en  prdsence  Tun  de  Tautre^  le  dit 
jowr.  Jas.  Le  Brun,  un  dee  JEerivaine  de  la  Cour  Boyale;  Jean 
Bailhache,  TSmoins:* 

The  Will,  as  well  as  the  attestation  clause,  was  wholly  in  the 
handwriting  of  the  Testator,  and  was  propounded  by  Marie  Le 
QaJUais  as  a  holograph  Will. 

The  Testator  died  on  the  16th  of  June,  1863,  without  having 
revoked  or  altered  the  Will,  which  was  proved  by  Marie  Le  OaUais 
in  the  Ecclesiastical  Court  of  the  Island  of  Jersey  on  the  SQth  of 
Jane,  1863,  and  was  registered  in  the  Boyal  Court  of  the  Island 
on  the  8th  of  July,  1863. 

The  eighth  Article  of  the  Acte  of  the  States,  of  the  24th  of  June, 
1851,  approved  and  ratified  by  Her  Majesty's  Order  in  Council 
of  the  7th  of  August,  1851,  which  is  the  existing  law  of  Jersey 
relating  to  Wills,  is  in  the  words  following : 

"  Pour  que  les  legs  d'immeuties  contenus  dans  un  Testament  saient 
valaMes,  il  faut  que  le  Testateur,  en  presence  des  deux  temoins,  ait 
appose  sa  signature  a  la  Jin,  ou  aU  reeonnu  sa  signature  ainsi 
apposeey  et  que  les  deux  temoins  prisens  en  meme  terns  aient  dors 
appose  leurs  signatures  au  Testament,  en  presence  du  Tesiateur., 

*'  Si  le  Testament  n'est  pas  olographe,  la  lecture  en  sera  faiie  en 
prisence  du  Testateur  et  des  deux  timoins, 

"Pour  qu'un  Testament  clographe  soit  vaJahh^  rattestaiion  des 
temoins  devra  itre  datee. 

"*  Un  des  temoins  devra  elre  un  des  Membres  des  Etats,  un  des  Offir 
ders  de  la  Beine  pres  la  Cour  Boyale,  un  des  Avocats  du  Barreau, 
ouun  des  Ecrivains  de  la  Cour  Boyale. 

"Lesformalites  d-dessus  seront  dbservees  sous  peine  de  nuUitS** 
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J.  U.  By  the  tenth  Article  it  is  farther  enacted :  ^  Les  hgt  Simmeik. 

1867       faih  dans  les  quarante  jours  qui  ont  prSeede  la  mori  du  TMa: 
Maugeb     '^^^'^  ^^^9  ^  mains  que  la  mart  W arrive  par  easfortuUr 
•Lk  o^llaxb.       ""^^  Appellant  was  the  eldest  son  of  Edward  Mauger  and  Jfr. 

Elizabeth   Wrighiy  his  wife,  deceased,  and  principal  heir  of  hs 

Mother,  who  was  the  only  sister  of  the  Testator,  and  as  sach  ptis- 
cipal  heir  of  his  Mother  the  Appellant  was  the  principal  ooUater^ 
heir  of  the  Testator,  who  died  without  issue,  and  as  snch  entitle 
to  the  possession  of  the  whole  of  the  real  estate  of  the  Te^r 
undisposed  of  by  his  Will,  until  partition  thereof  between  6 
Appellant  and  his  co-heirs. 

The  Appellant's  case  was  that  the  words  ^  Is  diijowr  **  in  the  attef- 
tation  clause  ta  the  Will  of  the  Testator  did  not  constitute  a  date  t 
such  attestation  clause  within  the  meaning  of  the  eighth  ArticI*^ 
the  law  relating  to  Wills  of  real  estate,  and  that  consequently  tl^ 
Will,  so  far  as  related  to  the  disposition  of  the  real  property  oftL 
Testator  in  the  Island  of  Jersey,  was  inyalid,  and,  therefore,  is 
be,  as  principal  heir  of  the  Testator,  was  entitled  to  the  whole 
the  peal  property  of  the  Testator. 

The  Appellant,  as  such  principal  heir  of  the  Testator,  aetioe 
Marie  Le  OaHais  before  the  Boyal  Court  of  the  Island  of  /<"? 
for  the  purpose  of  haying  the  Will,  so  far  as  related  to  the  disp» 
tion  of  real  estate,  declared  null  and  void,  on  the  ground  tte 
the  attestation  of  the  persons  who  signed  the  WiU  as  witnesses  n« 
not  dated  in  obedience  to  and  within  the  meaning  of  the  disfo^ 
tion  in  the  law  as  to  Wills  of  real  property,  which  declares  that- 
order  to  make  a  holograph  Will  valid  the  attestation  of  tk 
Witnesses  shall  be  dated. 

The  cause  was  heard  before  the  Inferior  Number  of  the  Bon: 
Court  of  the  Island  of  Jersey^  who,  on  the  2nd  of  December,  1863, 
gave  their  judgment  that  the  reasons  of  the  Appellant  for  i^ 
claring  the  Will  to  be  null  and  void  were  not  well  founded,  affi 
dismissed  Marie  Le  QuUais  from  the  action,  giving  the  Appell^^ 
leave  to  appeal  from  such  decision  to  the  Superior  Number  oi 
the  Court. 

Marie  Le  OaBais  died  on  the  18th  of  October,  1864,  hefore  tk 
appeal  of  the  Appellant  could  be  heardj  by  the  Superior  Jfiuno^^ 
of  the  Boyal  Court,  having  made  her  Will,  bearing  datetl^^ 
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5th  of  August,  1864,  whereby  (inter  aJia)  she  gave  and  devised       j.c. 
one  moiety  of  her  real  estate  unto  her  nephew,  the'  Respondent,       1S67 
George  Scott  Le  OaUais,  absolutely,  and  also  gave  and  devised  the     idlmwk 
other  moiety  of  her  said  real  estate  unto  her  brother,  WiUiam  ^      *• 

Oeorge  Le   ChUais,  for  life,  and  from  and  after  the  decease  of       

WiUiam  George  Le  GaUais,  she  gave  and  devised  the  last  men- 
tioned moiety  of  her  real  estate  unto  the  Bespondents,  John 
Edward  Le  OaHais,  Oeorge  William  Le  OaUais,  Philip  Bertavi  Le 
Oallais,  Edward  John  Le  GdHais,  Agnes  Caroline  Bereton  Acorn  Le 
Oallais,  and  Mary  Ann  Le  GaUais,  the  children  of  William  George 
Le  GaUais,  absolutely. 

In  consequence  of  the  death  of  Marie  Le  GaUais,  pending  the 
appeal,  and  of  her  having  bequeathed  her  real  'estate  in  manner 
above  mentioned,  it  became  necessary  to  make  the  above-named 
legatees  parties  to  the  appeal,  as  representing  Marie  Le  GaUais 
deceased. 

John  Godfray  was  duly  appointed  by  John  Edtoard  Le  GaUais 
as  his  Procureur  in  the  Island,  *and  the  Bespondent,  Francis 
Amiraux  Godfray,  was  also  duly  appointed  by  the  Boyal  Court  of 
the  Island  Administrateur  of  the  property  of  George  WiUiam  Le 
GaUais,  PhUijp  Bertaut  Le  GaUais,  and  Edward  John  Le  GaUais, 
who  were  absent  from  the  Island,  all  of  whom,  together  with  the 
parties'  Procv/reur  and  Administrateur,  as  such,  were  made  parties 
to  the  appeal  from  the  judgment  of  the  Inferior  Number. 

On  the  22nd  of  November,  1865,  the  majority  of  the  Superior 
Number  of  the  Boyal  Court  confirmed  the  judgment  of  the 
Inferior  Number,  and  condemned  the  Appellant  to  the  costs, 
giving  leave  to  the  Appellant  to  appeal  'to  Her  Majesty  in 
CounciL 

WiUiam  George  Le  GaUais  departed  this  life  on  the  29th  day  of 
December,  1865,  without  having  made  any  Will,  leaving  John 
Edward  Le  GaUais,  his  eldest  son  and  principal  heir  him  sur- 
viving. 

WiUiam  George  Le  GaUais  had  only  a  life  interest  in  a  moiety 
of  the  real  property  devised  by  the  Will  of  Marie  Le  GaUais  as 
aforesaid.  John  Godfray,  the  Procureur  of  John  Edward  Le 
GaUais,  renounced  the  procuration ;  and  the  Respondent,  Francis 
Nod  Giraudot,  was,  on  the  24th  of  November,  1865,  appointed  by 
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J.O.       the  Eoyal  Court  of  Jersey  Administrateur  of  the  property  of  J^.4 

18G7       Edtmrd  Le  GaUaia,  who  was  absent  from  the  IsIbikL 

AlArcEB         By  an  Order  in  Council,  bearing  date  the  27th  of  June,  ly* 

Lk  Gallaib,  i*  ^^^  ordered  that  the  appeal  be  reyived,  as   against  Frdn:. 

Nod  Criraudot  as  ^'  Adminirirateur'*  of  John  Edward  Le  GaEj 

in  the  place  of  John  Oodfray,  and  as  against  John  Edward  L 

OdUaia  as  principal  heir  of  his  father,  WiUiam  Oeorge  Le  Gak . 

deceased. 

Her  Majesty  $  Procurator  General  for  Jersey  (M.  MareH),  ar . 
Mr.  W,  Sireeten,  for  the  Appellant : — 

The  attestation  of  the  witnesses  to  the  WiU  of  the  Testator  ig  r 
dated  as  required  by  the  law  relating  to  Wills  of  real  estate,  i: 
the  Island  of  Jersey.    The  words  in  the  attestation,  "  &  dit  jm^ 
are  not  in  themselves  a  certain  date.    They  are  capable  of  bet 
construed  as  a  date,  only  by  referring  to  the  date  in  the  body  of  ti- 
Will.    The  Will  is  a  holograph  Will,  and,  as  such,  it  is  not  reqniaV 
by  the  law  of  Jersey  that  it  should  be  read  to  the  witnesses,  ori 
their  presence.    Its  contents,  and,  therefore,  its  date,  are  in  contes- 
plation  of  law  unknown  to  them.    A  reference  to  the  contenbi: 
order  to  establish  the  date  of  their  attestation,  is  not  a  compliasee 
with  the  injunction  of  the  law,  which  requires  the  witnesses  in  tie 
attestation  clause  to  give  the  contents  of  the  Will  a  date,  whid 
must  mean  a  certain  date.     Again,  if  the  words  "fo  dUjcfW*^ 
the  end  of  the  attestation  clause,  are  to  be  deemed  a  sufficient  d&te 
within  the  meaning  of  the  eighth  Article  of  the  law  of  1851 :  sn?!j 
a  construction. would  totally  set  aside  the  intention  of  theL^^ 
lature  in  providing  that  the  attestation  clause  of  a  holograph  ^'^^ 
shall  be  dated.    The  object  of  such  intention  is,  that  as  a  bok> 
graph  Will  is  not  required  to  be  read  over  to  the  Testator  in  tfe 
presence  of  the  attesting  witnesses,  there  must  be  some  erideiw* 
on  the  face  of  the  Will,  and  yet  apart  from  the  Will,  shewing  what 
was  the  real  day  on  which  such  holograph  Will  was  executed. 
This  is  of  the  utmost  importance,  because  by  Art  10  of  the  law  rf 
Wills  no  disposition  of  real  property  is  valid  which  is  made  vitto 
forty  days  preceding  the  death  of  the  Testator :  Lois  et  Begk^- 
des  Eiats  de  Jersey  qui  ont  regu  la  sanction  RoyaJe,  depws  1<^1» 
Ade   de  Testamens,  24th   June,    1851,   and   Order  in  Council 
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eonfinning  same  of  the  7th  of  Atignst^  1851,  Article  8  and  10.  J.  C. 
It  is  clear,  therefore,  that  any  relaxation  of  the  roles  relating  to  isnr 
the  form  of  Wills  of  real  property  which  require  that  the  attestation  matob 
to  a  holograph  Will  shall  be  dated,  will  open  a  door  to  frand,  by  j^  gallam. 

pricing  a  Testator,  desirons  of  disposing  of  his  real  property,  an        

opportanity  of  ante-dating  his  Will,  so  that  the  same  may  appear 
to  hare  been  executed  more  than  forty  days  before  his  deatlu 
This,  it  is  evident,  it  was  the  intention  of  the  Aete  regarding  the 
law  of  Wills  to  prevent,  by  requiring  that  the  attestation  clause  to 
a  holograph  Will  shall  be  dated.  The  decision  of  the  Courts 
below  renders  nugatory  such  precaution. 

Mr.  Glassej  Q.C.,  and  Mr.  P.  Gardiner,  for  the  Bespondents 
were  not  called  upon. 

Sir  Bichabd  T.  Kindebsley  : — 

Their  Lordships  do  not  think  it  necessary  to  call  on  Counsel  hr 
the  Bespondents. 

This  is  an  appeal  from  the  decision  of  the  Boyal  Court  of 
Jersey,  by  which  it  has  been  determined  that  the  Will  of  Mr. 
Wriffhi,  dated  the  10th  of  March,  1863,  was  duly  executed  and 
attested  in  the  manner  required  by  the  law  of  Jersey  to  pass  real 
estate. 

The  law  of  Jersey,  as  applicable  to  this  case,  is  contained  in  an 
Order  in  Council  dated  the  7th  of  August,  1851,  and  the  Aete 
passed  by  the  States  of  Jersey  on  the  24th  of  June  of  that  year. 
The  object  of  this  Aele  and  Order  in  Council  was,  as  stated  by  the 
learned  Proeureur-General  of  Jersey,  to  introduce  for  the  first  time 
the  testamentary  power  so  Ssff  as  relates  to  real  estate;  and  it 
introduced  it  to  a  limited  extent,  and  required  certain  specific 
forms  and  ceremonies  to  be  observed ;  and  if  those  forms  and  cere- 
monies  are  not  duly  observed  the  Will,  so  far  as  relates  to  real 
estate,  is  invalid. 

The  Article  of  the  Order  in  Council  especially  applicable  to  this 
case  is  Article  8.  The  first  portion  of  that  Article  relates  to  the 
manner  in  which  the  Will  must  be  executed  by  the  Testator  and 
attested  by  the  witnesses.  It  is  in  these  terms: — **  Pour  que  les 
legs  limmeMes  eonten/m  dans  un  Testament  saient  vaUUes,  U  faut 
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J.  G.       ^[ue  U  Teslateur,  en  prSaence  des  deax  tSmoins^  ait  appose  sa  ngnahh 
1867       a  la  fin^  ou  ait  reconnu  sa  siffnature  ainsi  apposes,  d  quelaim 
MAroER     temoins  presens  en  meme  terns  aient  alors  appose  leurs  signatvm  aa 
Lb  Gallaib,  Testament,  en  presence  du  Testateur" 

Now,  stopping  there  for  a  moment,  this  is  one  of  the  requisito 

the  non-obseryance  of  which  renders  the  Will  of  realty  invalid.  I; 
is  clear  that  it  requires  nothing  to  be  stated  upon  the  att^stark 
with  respect  to  the  observance  of  this  formality.  It  only  reqnLv 
that  the  fact  should  'be  so,  leaving  the  proof  of  it  to  extriia 
evidence.  It  may  be  usual,  as  it  is  with  us,  to  express  in  tib 
attestation  that  the  formalities  were  observed ;  but  there  is  i. 
necessity,  according  to  this  clause  of  the  Order  in  Council,  aij 
more  than  there  is  a  necessity  according  to  our  law  under  c  j 
WHk  Act,  that  this  should  be  stated  on  the  face  of  the  attestatioi 
80  that  if  it  were  questioned  whether  these  formalities  were  du; 
observed,  the  fact  would  have  to  be  proved  by  evidence  in  t- 
ordinary  course. 

The  next  clause  is : — "  Si  le  Testament  vied  pas  obgrafk  i^ 
lecture  en  serafaite  en  presence  du  Testaieur  et  des  deux  thmns!'  It 
must  have  been  read  over.  It  may  be  usual,  and  no  doubt  ei- 
pedient,  to  express  on  the  face  of  the  attestation  that  that  vi' 
observed ;  but  it  is  no  more  necessary  in  that  case  to  express  npoL 
the  face  of  the  attestation  that  this  formality  was  observed  ttumis 
the  other  case. 

Then  we  come  to  that  clause  which  is  more  especially  applic^i^ 
to  the  present  case : — "  Pour  qu'un  Testament  dbgraphe  soU  vM^- 
Tattestation  des  Omoins  devra  Hre  datee ;"  and  the  question  is,  wkt 
Oonstruction  is  to  be  put  upon  this  clause. 

It  is  clear  that  the  attestation  must  be  ''  dated,"  in  the  sense  io 
which  that  term  is  to  be  read,  or  else  it  will  be  void.  It  may  be* 
question  what  was  the  particular  reason  for  making  that  req^ 
sition  ?  The  learned  Proeureur-GenSral  has  stated  reasons  bor 
or  less  satisfactory,  which  may  be  the  true  reasons.  AasnnuD? 
that  the  reason  was,  as  it  has  been  suggested,  that  yoa  mif'^^ 
know  on  the  face  of  the  attestation  when  the  Will  was  acto^'}' 
executed  and  attested,  with  reference  to  the  question  of  ^hei^ 
it  was  executed  and  attested  prior  to  the  oommencement  of  tbe 
forty  days  preceding  the  death  of  the  Testator,  it  is  difficult  to  9» 
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why  a  similar  requisition  was  not  made  with  respect  to  a  non-       J.  0. 
holograph  Will ;  and  it  seems  hardly  satisfactory  to  say  that,  in  the        1867 
ease  of  a  non-holograph  Will,  its  being  read  over  makes  it  unne-      mauobb 
cessary  that  the  attestation  should  be  dated,  because  the  reading  j^  Qj^jjjjg^ 

over  of  the  non-holograph  Will  would  not  in  any  way  shew  upon       

the  face  of  the  attestation,  nor  would  it  shew  upon  the  face  of  the 
Will  necessarily,  when  the  Will  was  executed  and  attested.  A  Will 
might  contain  no  date,  and  it  is  not  contended  that  a  Will  without 
a  date  would  be  invalid  on  that  ground.    A  Will  might  haye  a 
date,  but  the  date  might  have  been  put  to  it  at  a  time  antecedent 
to  the  time  at  which  the  execution  and  attestation  took  place.    It 
might  eyen  haye  been  previously  not  only  dated,  but  signed  by  the 
Testator,  because  all  that  is  required  is,  that  he  fihould  acknowledge 
his  signature  in  the  presence  of  the  witnesses.    Therefore  if  the 
reason  for  requiring  the  dating  of  the  attestation  to  a  holograph 
Will  be  in  order  that  upon  the  face  of  the  attestation  you  may  see 
^vhat  that  date  was  with  reference  to  the  question  of  the  forty  days, 
it  is  diflScult  to  se^  why  a  similar  requisition  was  not  made  in  the 
case  of  the  non-holograph  WilL    It  is,  however,  unnecessary  to 
determine  what  the  particular  reason  was  for  introducing  this 
clause  requiring  the  dating  of  the  attestation.    It  is  sufficient  to 
say  that  it  was  intended  that  upon  reading  the  attestation  you 
should  know  what  the  date  was ;  and  the  only  question  is,  may 
you  not  know  that  just  as  well  by  the  date  being  given  by  refer- 
ence to  the  date  of  the  Will,  which  is  on  the  same  paper  with  the 
attestation,  as  if  that  date  were  repeated  in  words  and  figures  in 
the  attestation  itself? 

It  is  contended  that  under  the  true  construction  of  this  clause 
requiring  the  dating  of  the  attestation,  it  is  absolutely  necessary 
that  there  should  be  no  reference  to  anything  whatever  extrinsic 
to  the  attestation ;  that  you  must  not  refer  to  anything  but  the 
attestation ;  and  if,  shutting  your  eyes  to  everything  else,  you  do 
not  find  the  date  upon  that  attestation,  it  is  bad.  Now,  their 
Lordships  are  of  opinion  that  that  is  an  assumption  which  is  not 
well  founded.  If  the  reason  for  the  requisition  be,  as  clearly  it 
must  be,  whatever  ulterior  reason  there  may  have  been,  that  it 
might  be  known  from  the  attestation  itself  what  the  date  of  the 
execution  and  attestation  actually  was^  it  appears  to  their  Lordships 
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J.  C.       that  that  object  is  just  as  well  attained,  and  the  attestation  '\s  ^ 

1867       effectually  dated,  by  the  reference  to  the  date  of  the  Will  on  tl 

BIaugkr     same  paper  as  by  repeating  it  in  full,  provided  always  that  theWL 

Lb  Gallais.  ^^^  contains  only  one  single  date.     If  indeed  the  Will  oontai:^: 

not  only  the  date  of  the  Will,  but  also  some  other  date  with  re;t> 

ence  to  another  matter,  then  it  would  be  ambiguous  and  donbtr. 
what  was  meant  by  "  le  dit  jourr  "  Le  dU  jour  ^  must  refer  fin;- 
to  one  single  date.  But  if,  as  in  the  present  case,  there  is  no  U 
or  time  mentioned  in  the  Will  throughout,  except  that  one  tiL 
which  is  the  date  of  the  Will,  it  appears  to  their  Lordships  tL' 
upon  the  reason  of  the  thing,  and  for  the  purpose  of  accomplishh: 
the  object  of  this  clause,  the  attestation  is  as  well  dated  by  t: 
form  of  reference  to  the  date  of  the  Will  as  it  would  be  if  the  dt: 
were  repeated  in  words  and  figures  at  length  in  the  attestati 
itself. 

Their  Lordships,  therefore,  are  of  opinion  that  this  appeal  ear- 
not  be  maintained,  and  they  will  humbly  recommend  Her  Maj^-* 
tliat  it  should  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Bancoek,  Saunders^  dt  Eauhp\ 
Solicitors  for  the  Bespondents :  Da/ngerfidd  &  Fraser. 
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JAMES  LEWIS  BBADSHAW  AND  OTHERS     .      BBSFONDENm       <^»^24, 

25,26. 

ON  APPEAL  FROM  THE  COURT  OP  QUEEN'S  BENCH  FOR  LOWER    

CANADA. 

I^rineipal  and  Agent — Scope  <^  authority  tf  Manager  tf  Bank — Action  ly 
Bcmking  Company  against  the  late  Manager  and  Caekierfor  negligenm  and 
mieeonduct  in  application  <^  funds. 

In  an  action  brought  by  a  Banking  Company  against  thdr  lata  Manager 
and  Cashier  to  recover  moneys  belonging  to  the  Bank,  alleged  to  have  been 
improperly  applied  in  discounting  Bills,  Ac.,  for  his  own  advantage,  for  the 
benefit  of  parties  and  Companies  with  whom  he  was  oonneoted,  and  in  which 
he  was  interested,  it  appeeu^  that  such  transactions  were  all  in  the  ordi- 
nary course  of  the  business  of  the  Bank ;  that  he  had  not  exceeded  the  power 
and  authority  with  which  he  was  intrusted ;  and  that  no  case  of  bad  faith 
could  be  proved  against  him ;  the  Judicial  Committee,  affirming  the  judg- 
ments of  the  Superior  Court  and  Court  of  Queen's  Bench  of  Lower  Canada^ 
heldy  under  such  circumstances,  that  no  such  action  could  be  sustained, 
and  dismissed  the  appeal  with  costs. 

JL  HIS  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada,  confirming,  in  respect  of  the  matters 
appealed  from,  the  decision  of  the  Superior  Court  at  Qysbee. 

The  Appellants  were  a  Banking  Corporation,  carrying  on  busi- 
ness in  CatMcUiy  having  their  principal  place  of  business  at  Taranio, 
and  at  the  time  to  which  the  proceedings  in  this  appeal  related, 
they  had  a  Branch  Bank  at  Qutbee,  at  which  James  Fader  Bradehaw, 
the  Defendant  in  the  action  hereinafter  mentioned,  and  since  de* 
ceased,  was  their  Manager  and  Cashier.  The  Bespondents  were 
the  heirs  of  Bradshaw,  and  as  such  had  resumed  the  defence  on 
his  decease. 

The  action  was  commenced  by  the  Appellants  on  the  12th  of 
February,  1859,  by  the  issue  of  writs  of  orrM  simple  and  saisie-arrM, 
under  which  the  property  of  the  Defendant,  Bradshaw,  was  seized 
as  security,  and  retained.  The  action  was  brought  to  recoTer  the 
sum  of  £40,000,  by  way  of  damages  against  the  Defendant^  for 

•  Present: — Lobd   Caibns  (Lobd   Justice),  Lord   Justice   Tubkeb,  Sm 
EowAiD  Yaughan  WiLLfAMB,  and  Sib  Richabd  Tobin  Kindbbsucv. 
Vol.  L  3  2.P 
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alleged  miscondact  in  his  doty  of  Cashier,  and  in  partioibr  to 
recover  money  of  the  PlaintiffBy  alleged  to  have  been  lent  by  bim, 
by  discounting  Bills  and  otherwise,  for  his  personal  adrantage^to 
persons  with  whom  he  was  interested  in  business.  The  deckn- 
tion,  which  consisted  of  three  connts,  stated  to  this  effed,  and 
particularized  five  instances  in  which  the  Defendant  was  alleged 
to  have  adyanced  sums  of  money  for  his  own  advantage  to  psrties 
to  whom  he  was  interested,  which  still  remained  unpaid  to  tk 
Bank ;  these  were  specified,  and  are  hereafter  set  forth. 

The  Defendant  pleaded  a  plea  of  perpetual  peremptory  exoop- 
tion,  and  also  a  plea  of  d^enee  au  fonds  en  faUy  the  smbstance  oi 
which  amounted  to  a  general  denial  of  all  the  allegations  in  tk 
declaration ;  he  also  set  up  affirmative  defences  to  the  effect,— tiiat 
he  was  acting  under  the  immediate  superintendence  of  the  A{^* 
lants,  and  with  their  approbation,  and  further  that  any  claims  dee 
from  him  had  been  satisfied  and  settled. 

Issues  having  been  raised  on  these  points,  the  parties  proceeded 
to  adduce  evidence,  and  a  most  voluminous  mass  of  evidence,  bod) 
oral  and  documentary,  was  taken. 

From  the  evidence  it  appeared  that  the  Plaintiffs  were  s 
Banking  Corporation,  whose  head  office  was  at  ToraniOy  and  that 
in  1851  they  resolved  to  open  a  branch  of  their  Bank  at  Qk^ 
in  which  city  there  were  at  that  time  several  Banks  of  long 
standing.  That  the  late  Mr.  Bradshano  was  chosen  as  Manager 
and  Cashier,  and  continued  in  that  capacity  until  his  reeigBft- 
tion  on  the  2nd  of  December,  1858.  The  business  of  the  Qy^ 
Branch  was  controlled  by  the  head  of  the  establishment  at 
TcrontOy  and  it  was  proved  that  no  capital,  in  the  way  of  specie 
or  otherwise,  had  ever  been  assigned  to  the  Quebec  Branch.  It 
appeared,  however,  that  Bradshatv,  by  his  industry,  energy,  and 
skill,  had  created  a  large  connection,  and  that  during  the  seven 
years  in  which  he  was  Manager  the  profits  had  amounted  to 
more  than  £50,000.  The  general  charges  of  miscondact  made 
against  Bradshaw  were  abandoned,  and  the  Plaintiff,  on  the 
trial,  were  limited  to  the  four  specific  charges  made  in  the  thiid 
count  of  the  declaration,  in  which  it  was  alleged  that  the  Tkknr 
dant  had  advanced  certain  sums  of  money  to  persons  with  whom 
h^  was  connected  for  his  own  personal  advantage,  and  under  cir- 
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cumstances  which  rendered  such  advances  inconsistent  with  his       J.  0. 
duty  to  the  Bank.    The  particulars  of  these  sums  were  as  follows :        i867 
First,  moneys  advanced  to  or  drawn  out  of  the  Bank  by  the        ^^ 
Qtubec  and  Lake  S^tperior  Mining  Company  between  October,     ^^^^  ^ 
1853,  and  December,  1856,  amounting  to  2,276  dels.  73c.    Second,      Canada 
moneys  drawn  out  by  CecU  Mortimer ,  Treasurer  of  the  Canada    Bradshav. 
Grand  Trunk  Telegraph  iJompa/nff,  from  January,  185^  to  Decern- 
ber,  1857,  amounting  to  1,506  dels.    Third,  balance  due  on  notes 
discounted  for  a  Mr.  McKay,  in  the  year  1858,  amounting  to 
1,615  dels.    And,  fourth,  moneys  drawn  by  one  Wilson,  in  con« 
nection  with  steamboat  speculations  in  which  the  Defendant  was 
alleged  to  have  been  interested,  from  1853  to  1858,  amounting  to 
25,574  dels.  47c. 

With  regard  to  the  first  of  these  items  of  charge,  it  was  proved 
by  the  evidence  that  the  Q;a^>ee  and  Lake  Superior  Mining  Com^ 
pany  was  a  Company  incorporated  by  an  Act  of  the  local  Legisla- 
ture, which  banked  at  the  Plaintiffs'  branch  Bank  at  Quebec,  and 
that  calls  made  on  the  shareholders  were  payable  there.     It 
appeared  that  the  Company,  from  time  to  time,  overdrew  their 
account,  and  sometimes  had  a  considerable  balance  in  their  favour. 
Bradshaw  was  one  of  the  largest  shareholders  and  a  Director  in 
this  Company,  he  paid  all  the  calls  upon  his  shares  down  to  Sep- 
tember, 1854,  after  which  he  gradually  became  in  arrear  in  respect 
of  calls  made  upon  stock  held  in  his  name,  the  arrears  amounting, 
in  1856,  to  £608.  8s.    In  September,  1855,  at  a  meeting  of  the 
Directors  of  the  Company,  at  which  Bradshaw  was  present,  it  was 
resolved  to  make  a  further  call  upon  the  shareholders  to  the 
amount  of  about  £1,700,  and  Bradshaw  agreed,  upon  the  faith  of 
that  call,  to  give  the  Company  credit,  at  the  Hamilton  Branch  of 
the  Plaintiffs'  Bank,  to  the  extent  of  £500.     A  draft  at  three 
months  for  that  amount  was  accordingly  discounted  at  Hamilton, 
on  the  20th  of  September,  1855,  and  sent  to  QaAeo  for  collection. 
During  the  three  months  that  the  Bill  was  running,  money  due  on 
the  call  made  as  above  mentioned  was  paid  into  the  Bank  at 
Q;ai)ee,  to  the  amount  of  nearly  £1,100 ;  but  this  was  all  drawn 
out  by  the  Company  before  the  Bill  became  due.    When  the  Bill 
became  due,  it  was  protested  for  non-payment,  and  after  being 
held  over  till  the  7th  of  March,  1856,  was  placed  to  the  debit  of 
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.  J.  0.  the  Company  as  a  cheqae,  together  with  the  costs  of  protest  ui 
1867  interest,  and  the  Company's  account  thus  became  overdiainito 
^i^        the  extent  of  £552.  ds.  9d.    It  was  proved  that  the  shaieholdeis 

^^  ^     of  the  Company  were  solvent^  and  tliat  ont  of  40s.  per  shares  whid 
Canaiu      was  payable  under  the  terms  of  the  Charter,  only  24s.  9d,  per 

Bbauhaw.  share  had  been  -called  up.  No  effort  was  made,  either  bj  th 
Plaintiffs  or  their  Agents,  to  obtain  payment  of  the  amount  froi 
the  Company  before  commencing  the  action  against  Braddat. 
It  was  sought  to  be  shewn  on  the  part  of  the  Plainti&  tk 
Bradahaw  had  been  led  originally  to  grant  this  discount,  tad 
subsequently  to  avoid  enforcing  payment  of  it,  for  fear  that  tk 
Company  should  press  him  for  the  payment  of  the  caUs  due  bm 
him,  but  such  proof  failed. 

With  xespect  to  the  second  item,  it  was  proved  that  the  Gmd 
Trunk  Telegraph  Company  was  also  an  incorporated  CompaDj; 
that  the  late  Mr.  Bradehaiv  was  a  shareholder,  but  to  the  ert^nt 
only  of  £100 ;  that  he  was  also  a  Director,  but  took  no  actirepiit 
in  the  management  of  the  Company.  The  Company  banked  vitl 
the  Plaintiffs'  Branch  at  QtiAee,  and  the  instalments  on  the  shares 
taken  by  persons  in  the  neighbourhood  of  Quebec  were  paid  m 
the  Bank  Three  out  of  the  four  instalments  due  upon  the  stod^ 
were  called  in,  and  the  sums  payable  in  respect  of  them  to  tbe 
Bank  amounted  to  £1,980,  only  £1,210  was  however,  in  &ct,  pH 
up,  against  which  the  Company,  from  time  to  time,  drew.  Th^ 
account  was  overdrawn  in  March,  1854,  but  was  covered  by  in^ 
ments  subsequently  paid.  In  July,  1854,  a  note  in  fiiTOor  o( 
P.  Low,  which  had  been  discounted  at  the  Bank  under  the  antln)- 
rity  of  Bradshaw,  became  due,  and  not  being  paid,  was  protesteil 
for  non-payment,  and  after  being  held  over  for  a  few  days,  vas 
placed  to  the  debit  of  the  ^Company,  whose  account  thus  became 
overdrawn  to  the  extent  of  £451,  subsequently  reduced  by  instal- 
ments which  were  paid  in  to  £376.  lU.  8d.  The  instalments 
remaining  due  were  sufficient,  if  duly  paid,  to  diachaige  this 
and  leave  a  sum  of  £417.  lOa.  to  the  credit  of  the  vCompanj. 

The  Company  failed  to  carry  their  telegraph  to  Quebee^  aooonl- 
ing  to  their  agreement,  and  the  stockholders  at  Qud)ec  refiised  to 
pay  the  rest  of  the  instalments.  Of  the  instalments  so  remaioiAg 
unpaid,  £50  was  in  respect  of  shares  held  by  Bradshaw. 


VOL.  L]  CASES  IN  THE  PEIVY  COUNCIL.  483 

Several  applications  for  payment  were  made,  both  bj  Bradshaw  J.  0. 
and  the  Plaintiff's  Cashier  at  Toronto,  to  the  Chairman  and  Secre-  1837 
tary  of  the  Company,  but  the  amount  remained  unpaid.  The 

The  facts  relating  to  the  third  claim  were  as  follows : — McKay     ^ufpeb  "^ 
was  a  House  painter,  in  large  business,  and  was  in  the  habit  of     Canada 
getting  Billa  and  Notes  discounted  at  the  Plaintiffs'  QuAeo  Branch    fiBAMHAw. 
from   its  commencement     All  the  Bills  which  fell  due  while       ^^ 
JBradshaw  was  Manager  were  duly  paid,  but  at  the  time  of  his 
resignation  three  Bills  were  running,  which  were  not  met  when 
due.     It  was  proved  that  this  was  owing  to  the  destruction  of 
McKays  premises  by  fire,  which  caused  him  a  loss  of  £3,000,  and 
obliged  him  to  compound  with  his  creditors,  and  that  at  the  time 
when  the  Bills  were  discounted  his  credit  was  good.    The  Plain- 
tiffs accepted  from  MeKo/y  a  composition  in  payment  of  these 
Notes,  and  upon  that  composition  released  him  from   aU  his 
liabilities. 

Of  the  above  three  notes,  one  made  by  McKay  and  indorsed  by 
Plunkdt,  and  two  made  by  Plunkett  and  indorsed  by  McKay, 
formed  the  third  item  of  the  Plaintiffs'  daim,  on  the  ground  of 
the  following  allegations: — 

In  the  year  1858,  McKay  was  employed  by  Bradshaw  to  paint 
two  houses,  one  belonging  to  himself,  and  one  to  a  Mr.  Baby; 
Bradshaw  paid  what  was  due  for  his  own  house,  but  refused  to 
pay  for  the  work  done  to  Bahy's,  denying  his  liability  to  do  so. 
An  action  was  subsequently  brought  against  him,  which  he  re- 
sisted, but  he  was  ultimately  held  liable,  on  the  ground  that  the 
order  was  given  by  him.  It  was  stated  by  McKay,  in  his  evidence 
for  the  Plaintifis,  that  when  he  was  pressing  Bradshaw  for  pay- 
ment of  the  sum  due  for  Baby*s  house,  as  he  was  in  want  of 
money,  Bradshaw  told  him  he  would  discount  a  Note  for  him,  and 
that  he  thereupon  got  a  Note  discounted,  which  was  drawn  by  a 
Mr.  Power,  and  which  was  renewed  or  taken  up  when  due.  The 
three  Notes  in  question  were  not  shewn  to  be  in  any  way  connected 
with  the  above  transaction,  nor  were  they,  or  either  ef  them, 
produced  in  evidence,  nor  was  there  any  suflBcient  reason  given 
for  their  not  being  so  produced. 

The  fourth  item  of  the  Plaintiffs'  claim  was  the  largest  and  most 
important^  involving  the  personal  character  of  the  late  Mr.  Brad- 
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J.  0.       AaWy  and  was  the  origin  of  the  whole  charge.     On  this  there  ii« 
1867       a  direct  conflict  of  eYidence,  and  the  right  of  the  PlaintiSi  t& 
X^       recoyer  depended  npon  the  degree  of  credit  to  be  attached  &} 
^Up*^  ^'     ^'^  evidence  of  WUton,    His  evidence  was,  in  substance,  that  i: 
Canada      1853  he  purchased  a  steamer,  named  the  Admiralj  which  y 
BRAD6UAW.  been  greatly  injured  by  fire,  and  that  Brctdahaw  mentioned  tii 
■""^        him  the  name  of  Mr.  Baby,  who  would  be  likely  to  purchase  it; 
that  Bradahaw  subsequently  offered,  if  he  would  give  him  a  \d 
interest  in  the  ship,  to  afford  him  fSetcilities  for  obtaining  mim 
to  repair  it,  and  that  he  agreed  to  this  arrangement.    That  b 
1854,  Bradshaw  told  him  that  Baby  would  be  likely  to  reqniic 
another  steamer,  and  that  if  he  would  purchase  one  called  ib 
Princess  Boyalf  for  the  purpose  of  re-sale,  and  would  give  him  & 
half  interest  in  her,  he  would  afford  him  the  necessary  facilities  to 
enable  him  to  do  so.    That  part  of  the  purchase-money  paid  k 
the  Princess  Royal  consisted  of  the  proceeds  of  two  drafts  on 
W.  Lindsay y  being  the  two  drafts  which  formed  the  first  tiro  iim 
of  the  present  claim.    That  the  Princess  Royal  was  not  sold,  kt 
was  run  down  by  another  steamer,  and  that  Bradsihaw  then  toti 
him  that  if  he  would  give  him  a  release  from  all  liabUitris 
respect  of  the  Princess  Royal,  he  would  give  him  a  certain  amount 
of  facilities  on  McBonali  and  Logan's  paper,  and  would,  if  tbe 
losses  were  heavy,  relieve  him  from  the  two  drafts  on  W.  Lisisn} 
above  mentioned.    That,  in  accordance  with  this  arrangemefit, 
Bradshaw  discounted  for  him  McDonald  and  Logaris  two  jNVei 
which  formed  the  next  two  items  of  the  Plaintiffs'  daim.   Tbe 
witness  gave  no  evidence  with  regard  to  the  other  items  of  the 
Plaintiffs'  claim,  except  as  to  the  overdrawing  of  his  aooooo^' 
they  were,  however,  shewn  to  be  in  respect  of  Bills  and  Notes 
which  had  been  discounted  for  him  at  various  times,  and  viuch 
remained  overdue  and  unpaid  at  the  time  of  Braddujwfs  resigiX' 
tion ;  with  respect  to  his  overdrawn  account,  he  alleged  that,  in 
1857,  needing  some  money,  to  fit  up  some  boats  at  Thres  Biverti 
he  applied  to  Bradshaw,  who  agreed  to  pay  certain  accounts  for 
him  to  the  extent  of  £50U,  and  to  take  a  Note  for  that  amouBt 
on  condition  of  his  giving  him  a  more  formal  release  from  sii 
liabilities  in  respect  of  the  Prifioess  Royaly  and  that  that  arrange' 
ment  was  carried  out,  and  caused  the  overdrawing  of  the  aooooD^' 
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The  above  allegations  were  wholly  denied  on  behalf  of  Brad- 
sliaWj  and  were  not  proved  to  the  satisfisiction  of  the  Court  below. 

By  the  law  of  Lower  Canada,  the  parties  to  a  cause  cannot  give 
evidence  in  their  own  behalf,  but  they  are  allowed  to  be  examined 
by  the  opposite  party.  Bradshaw  tendered  himself  for  examina- 
tion by  the  Plaintiffs,  but  they  declined  to  examine  him,  and  he 
had,  therefore,  no  opportunity  of  contradicting  the  matters  on 
oath. 

The  Judge  of  the  Superior  Oourt  (the  Hon.  Mr.  Justice  Tasche- 
reau\  considered  Wilson  as  wholly  unworthy  of  credit^  and  the 
luajority  of  Judges  of  the  Court  of  Queen's  Bench  concurred  in 
that  opinion. 

On  the  5th  of  September,  1864,  Mr.  Justice  Taschereau  gave 
ju^lgment,  maintaining  the  exception  of  the  Defendant,  and  dis- 
missing the  action  with  costs. 

The  Appellants  appealed  against  this  judgment  to  the  Court  of 
Queen's  Bench  (consisting  of  the  Chief  Justice  Duval,  and  the 
Justices  Ayltvin,  Meredith,  Monddet,  and  Badghy),  and,  on  the 
20th  of  March,  1865,  judgment  was  given  by  that  Court,  afSrming 
the  judgment  of  the  Superior  Court,  except  as  to  the  claim  in 
respect  of  £569.  3^.  Id.  advanced  by  the  Defendant,  Bradshaw,  to 
the   Lake  Superior  Mining  Company,  of  which  he  was  a  share- 
holder;  and,  as  to  this  sum,  the  Court  of  Queen's  Bench  of  Lower 
Canada  reversed  the  judgment  of  the  Superior  Court,  and  con- 
demned the  Bespondents  in  that  amount,  with  costs.     The  Court 
also  declared  the  seizing  under  the  writs  of  eaisie-arrM,  and  saieie- 
arret  simple,  good  and  valid  to  the  extent  of  the  above  amount 
and  costs ;  and  they  directed  each  party  to  pay  their  own  costs  of 
that  Court  Mr.  Justice  Aylwin  dissented  in  part  from  this  judgment. 
The  Defendant,  Bradshaw,  having  never  denied  his  liability 
to  pay  to  the  Qaehec  and  Lake  Superior  Mining  Company,  and 
through  them  to  the  Plaintiffs,  the  sum  claimed  in  the  action  in 
respect  of  the  transactions  with  that  Company ;  and  having  resisted 
that  portion  of  the  Plaintiffs'  claim  only  on  account  of  the  charge 
of  fraud  which  was  connected  with  it  in  the  Plaintiffs'  declaration, 
but  which  did  not  form  the  ground  of  the  judgment  of  the  Court 
of  Queen's  Bench,  the  Bespondents  did  not  appeal  from  that  part 
of  the  judgment. 
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J.  a  The  present  appeal  was  brought  by  the  Appellants  to  leree 

1887        the  jadgment  of  the  Court  of  Queen's  Bench. 


The 
Bank  or         The  appeal  was  argued  at  great  length  by 

CJpPKB 

Canada         Mr.  C.  0.  HoU,  0.0.,  of  the  IrotMT  Canada  Bar,  and  Mr.  Wnikk 
Bramhaw.    Williams^  on  behalf  of  the  Appellants,  and 

Sir  J3.  Palmer,  Q.C.,  and  Mr.  Henry  M.  Bampas,  for  the  BespoD- 
dents* 

The  case  depended  for  the  most  part,  and  was  ultimately  decided 
upon  the  effect  of  the  eyidence  taken  in  the  cause.  This,  as  Mx^ 
stated,  was  extensiye  and  yoluminous ;  the  points  important  to  the 
decision  of  the  case  are,  however,  so  fully  stated  by  their  Loni- 
ships  in  their  judgment,  that  it  has  not  been  thought  requisite  tc 
set  them  out  more  in  detail  than  has  already  been  done. 

The  contention  of  the  Appellants  was,  that  the  sam  awarded  li 
adyanced  by  Bradshaw  to  the  Lake  Superior  Mining  Company  vtt 
in  the  nature  of  damages,  and  ought  tohave  included  interest,  is 
addition  to  the  sum  awarded ;  that  the  judgment  both  of  tie 
Superior  Court  and  the  Court  of  Queen's  Bench  was  erroneous  it 
law.  That  there  was  a  clear  breach  of  duty  made  out  agaiost 
Bradshaw  in  respect  of  each  and  every  one  of  the  charges  made 
against  him ;  and  that  the  inferences  drawn  by  the  Courts  belo» 
were  manifestly  contrary  to  the  weight  of  eyidence.  They  cittJ 
and  relied  on  The  Aberdeen  BaUway  Company  v.  BlaJcie{i)\  ^ 
parte  Lacey  (2) ;  Ex  parte  Bennett  (3) ;  Ex  parte  James  (4) ;  Btorii 
Comms.  on  Equity,  p.  304 — 311 ;  Story  on  Agency,  Ch.  vii.  p.  240: 
Civil  Code  of  Lower  Canada,  Tit.  **  Mandat;'  Ch.  ii.  Arts.  170W7M; 
Domenyet,  du  Mandat  de  la  Commission,  el  la  Question  d^Affairti. 
yol.  i.  pp.  197,  248,  268—278. 

The  Respondent's  Counsel,  on  the  other  hand,  relying  on  tie 
effect  of  the  evidence  and  the  judgment  of  both  Courts  belo». 
insisted  that  it  was  amply  proved  that  the  moneys  alleged  to  hare 
been  misappropriated  by  Bradshaw,  were  clearly  advanced  by  to 
in  the  ordinary  course  of  business,  and  within  the  scope  of  kis 
authority  as  Manager  of  the  Appellants'  Bank ;  that  the  Appellants 

(1)  1  Macq.  Sc  Ap.  461.  (3)  10  Ves.  394. 

(2)  6  Vea.  626-28.  (4)  8  Ves.  344. 
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ratified  the  acts  of  which  they  were  complaining,  and  that  they  j.  0. 
failed  to  shew  that  they  had  sustained  any  damage.  They  examined  i867 
and  commented  on  the  anthorities  cited  by  the  Appellants,  which  ^i^ 
they  contended  did  not  establish  the  position  contended  for.  ^vrm 

Gahada 
Lord  Caibns: —  bbawaw. 

Their  Lordships  having  heard  the  able  and  elaborate  argument 
addressed  to  them  at  the  Bar  in  this  appeal,  and  having  had  the 
opportunity  of  examining  the  careful  judgments  which  have  been 
delivered  by  the  Superior  Court  and  the  Court  of  Queen's  Bench 
of  Lower  Canada,  are  prepared  to  state  the  reasons  upon  which 
they  will  humbly  report  their  opinion  to  Her  Majesty. 

On  the  first  question  raised  on  behalf  of  the  Appellants,  their 
Lordships  have  not  heard  the  Bespondents'  Counsel.    This  ques- 
tion relates  to  the  claim  arising  out  of  the  moneys  of  the  Bank   • 
advanced  by  Bradshaio  to  the  QuAeo  and  Lake  Superior  Mining 
Company.    The  Court  of  Queen's  Bench  of  Canada  have  awarded 
to  the  Appellants  a  specific  sum  in  respect  of  that  claim,  namely, 
a  sum  equal  to  the  balance  due  to  the  Bank  from  the  Mining 
Company  on  the  banking  account  of  the  latter,  but  the  Appellants 
contend  that  in  addition  to  the  sum  awarded  to  them,  a  sum  in  respect 
of  interest  from  the  time  when  the  account  of  the  LaJee  Superior 
Mining  Company  was  closed  up  to  the  time  of  the  action  brought, 
should  also  be  awarded.    Now  this  specific  claim  for  interest  was 
not  made  distinctly  in  the  Court  below,  nor  is  it  made  at  all  upon 
the  case  of  the  Appellants  before  their  Lordships.    Their  Lord- 
ships, notwithstanding,  have  considered  the  argument  in  support 
of  the  claim,  and  they  are  of  opinion  that  the  claim  is  founded 
upon  a  fallacy.    It  may  well  be  that  in  an  action  founded  upon 
contract  in  respect  of  the  dealings  between  the  Bank  and  its 
customer,  the  Lake  Superior  Mining  Company,  there  would  have 
been  a  claim  by  virtue  of  contract  upon  one  side  or  the  other  for 
interest    But  the  present  claim  is  not  founded  on  contract :  it  is 
a  claim  by  the  Bank  against  its  own  Agent  for  damages  in  respect 
of  a  loss  said  to  have  accrued  through  his  conduct    Their  Lord* 
ships  might  have  entertained  some  doubt^  if  the  question  had  been 
brought  before  them,  whether  the  Bank  was  entitled  to  the  sum 
which  actually  was  awarded,  the  balance,  namely,  of  the  account 
.   Vol.  L  3  2  Q 
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S,  C.        of  the  Lake  Superior  Mining  Company,  and  whether  the  prope: 

J  807        measure  of  damages  might  not  rather  liave  bean  the  sum  of  £j); 

Ths        advanced  by  the  Manager  to  the  LaJce  Superior  Mining  Compvj, 

^ri^n'     ^^  which  he  wag  a  shareholder  and  a  Director,  minus  any  repiy- 

Canada      ment  on  account  of  that  sum  to  the  Bank.    That  question,  hof- 

BBAD6BAW.    ever,  is  not  before  their  Lordships,  and  upon  the  question  whid 

is  before  them,  their  Lordships  are  not  prepared  to  depart  froB  c? 

to  increase  the  amount  of  damages  awarded  by  the  Coart  beIo«. 

It  would  in  any  case  require  clear  proof  that  the  Court  below  b] 

proceeded  upon  a  principle  entirely  erroneous,  to  induce  tlia: 

Lordships,  upon  a  question  of  damages,  to  alter  the  amount  awardel 

Their  Lordships  are  not  prepared  to  say  that  the  Court  beloi 

ought  to  have  gone  beyond  the  sum  which  they  have  awoidcC 

here  in  respect  to  the  damages  which  are  claimed. 

The  next  point  argued  was  the  claim  arising  upon  the  aceooDt 
of  the  Canada  Grand  Trunk  Telegraph  Company.  The  nature  o: 
that  claim  is  this:— It  appears  that  Bradiihaw,  the  Manager  a 
the  Appellants'  Bank,  was  a  shareholder  to  the  amount  of  £iO0 
in  an  incorporated  Company  called  the  Grand  Trunk  Tdegrw^ 
Company.  He  was  also  one  of  the  Directors  of  that  Company.  It 
is  stated  in  the  evidence  that  he  was  not  a  managing  Director,  aai 
took  little  or  no  part  in  the  management  of  the  Company.  The 
head  office  of  the  Telegraph  Company  was  at  Toronto.  Sarenu 
of  the  shareholders  lived  in  and  about  Quebec.  Calls  were  payable 
upon  the  shares  of  the  Company,  and  the  branch  of  the  Bank  of 
the  Appellants  at  Quebec  was  made  the  agent  for  the  purpose  of 
collecting  those  calls.  Schedules  of  the  calls  were  sent  down,  and 
printed  receipts,  already  signed,  to  be  handed  to  the  shareholders 
as  they  paid  their  calls.  Payments  were  made  running  over » 
great  number  of  months,  in  respect  of  the  fii-st,  and  second,  and 
third  calls,  and  from  time  to  time  drafts  or  cheques  were  dtAvu 
by  the  Telegraph  Company  upon  the  Hank  at  Quebec  in  respect  oi 
the  moneys  received  by  the  Bank.  While  the  calls  were  tbua 
coming  in,  and  while  the  habit  of  business  was  as  described,  n 
4raft  or  cheque  was  drawn  by  the  Telegraph  Company  for  £503, 
and  that  draft  was  paid,  and  the  payment  of  that  dratl  caosod  the 
account  to  be,  for  the  time  being,  overdrawn.  If  the  calls  hal 
continued  to  be  paid  as  they  hud  b^en,  in  course  of  payment  the 
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amount  by  which  the  account  was  overrlrawn  would  have  been 
liquidated;  but  owing  to  some  suspension  in  the  works  of  the 
Telegraph  Company^  the  shareholders  declined  to  continue  to  pay 
their  calls,  and  tho  account  remained  overdrawn.    It  is  stated 
tliat  the  shareholders,  or  most  of  them,  are  solvent,  and  that  their 
calls  might  still  be  recovered.    Now,  it  is  alleged,  that  by  reason 
of  the  interest  of  Bradshaw  as  a  shareholder  and  Director  of 
tlie  Company,  it  was  beyond  bis  power  and  authority  to  have 
allowed  the  account  to  become  overdrawn  by  payment  of  this  note 
for  £500.    It  is,  said,  either  that  he  should  have  given  no  accom* 
luodation  to  the  Company,  or^at  all  events,  that  before  doing  so  he 
should  have  told  the  Bank  that  he  was  interested  in  the  Company, 
a  fact  which  it  is  alleged  the  Bank  did  not  know.    And  it  is  con- 
tended that  he  should  be  made  liable  for  the  deficiency  upon  this 
account.    Their  Lordships  are  desirous  in  no  way  to  qualify  or  to 
abridge  the  doctrine  of  law  prevailing  in  almost  all  systems  of 
jurisprudence,  that  any  one  standing  in  the  position  of  an  Ag^it 
cannot  be  allowed  to  put  his  duty  in  conflict  with  his  interests, 
and  they  are  certainly  not  prepared  to  rest  the  application  of  the 
doctrine  on  the  amount  of  the  interest,  adverse  to  that  of  bis 
employer,  which  the  Agent  may  be  supposed  to  have.    But  it  is  to 
be  observed  that  in  the  present  case  the  dealings  between  the 
Bank  and  their  customer  were  dealings  in  which  the  customer 
was   not  BradshaWf    but  an   incorporated  Company,  Bradshauf 
being  a  shareholder  in  that  Company,  distinct  in  point  of  law 
from  the  Company  itself.     It  is  also  to  be  observed  that  Brad- 
9haw  had  been  appointed  to  manage  the  business  of  the  Bank  in 
the  midst  of  a  community  consisting  of  individuals  and  of  incor- 
porated trading  companies  similar  to  the  Telegraph  Company,  in 
which   companies  Bradvhaw  might  or  might  not  hold  shares. 
Now  their  Lordships  entertain  no  doubt,  that  if  any  case  of  bad 
fuith  or  fraud  were  shewn  to  occur  in    dealings  between  the 
Manager  and  corporations  in  which  he  was  a  shareholder,  dealings 
of  that  kind  could  not  be  supported.    But  their  Lordsbi])S  think 
that  the  just  conclusion  to  b^  drawn  from  the  facts,  and  from  the 
course  of  business  in  the  present  case,  is,  that  it  was  within  the 
power  of  Brad^w,  as   Manager  of  this  Bank,  to  deal  in  the 
ordinary  and  proper  course  of  banking  business^  not  merely  with 
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J.  C.       the  indiyidaalsy  but  also  with  the  trading  oorporatioiis  of  tk 
18G7       place  in  which  he  was  placed  as  Manager,  and  to  deal  in  that  i^j 
Thb        ^^^  ^^^  trading  corporations,  even  although  he  himself  migbi 
^^m      ^^^^  shares  in  any  one  of  them.    And  if  that  be  the  trae  lim 
Oavasa     of  the  position  and  authority  of  Bradahaw^  it  cannot,  their  hsri- 
Bbamhav.    ships  think,  be  denied  that  the  advance  made  to  the  Tdigrafi 
Company  upon  the  account  that  I  have  described,   was  entirely 
a  legitimate  act  in  the  course  of  the  ordinary  business  of  the 
Bank.    Their  Lordships,  therefore,  preserving  entirely  intact  tk 
general  rule  as  to  the  conduct  and  duty  of  Agents,  are  not  pre- 
pared to  hold  that  Bradshaw  exceeded  his  power  or  autiioritj  bi 
dealing  with  the  Tdegraph  Company  in  the  way  that  has  beea 
described. 

The  next  and  the  largest  question  in  the  case  is  with  reference  tc 
the  dealings  in  the  account  of  Mr.  Wilson.  The  first  of  those  deal- 
ings in  respect  of  which  the  judgment  of  the  Court  below  has  bea 
impugned,  is  as  to  the  drafts  which  have  been  called  in  conisec: 
the  argument  the  Lindsay  drafts.  Those  drafts  were  two  in  numb^: 
they  were  drafts  drawn  by  Wilson  upon  his  Agent,  Lindsay ;  Wtl^ 
trading  at  Quebee, — his  Agent,  Lindsay,  at  Montreal;  and  weie  dnk 
in  respect  of  real  transactions,  for  Lindsay  was  receiving,  from  tiise 
to  time,  moneys  of  Wilson  which  it  was  the  object  of  Wilson  to  hare 
the  benefit  of  at  Quebec ;  they  were  discounted  by  BradAaw,  as 
the  Manager  of  the  Bank,  and  discounted  for  Wilson.  At  tk 
time  of  the  discount  of  these  drafts  the  evidence  shews  that  Yf&» 
enjoyed  unblemished  and  undiminished  credit  in  the  mercaDtiie 
community  of  Qaehee,  and  that  he  was  a  person  who  had  been,  and 
who  continued  to  be,  in  a  very  extensive  business.  Now  it  was 
stated  on  behalf  of  the  Appellants,  very  fairly,  in  their  argnmeoi, 
that  so  far  as  vicissitudes  of  trade  were  concerned,  and  so  far  efeo 
as  any  error  of  judgment  might  be  imputed  to  Bradshaw,  they(If<i 
not  desire  upon  those  grounds  to  challenge  his  acts  and  condact. 
But  it  was  said  that  these  drafts  upon  Lindsay  were  drafts  which 
in  some  way  had  been  used  or  had  been  intended  to  facilitate  tbe 
purchase  of  a  ship  called  the  Prin(^ess  Boyal;  that  in  that  ship 
Wilson  and  Bradshaw,  the  Bespondent,  were  jointly  interested; 
and  that,  therefore,  in  discounting  these  drafts  Bradshaw,  the  Be* 
spondent,  was  virtually  providing,  by  means  of  the  funds  of  his 
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employers,  facilities  for  his  own  speculation  in  conjunction  with       J.  a 
Wilson.    This  must  depend  upon  the  evidence  in  the  case,  and       1867 
their  Lordships  can  find  no  evidence  whatever  in  any  way  connect-        the 
bg  these  drafts  with  the  Princess  Boyal,  her  purchase,  or  her  em-     ^^^  ^' 
ploymest,  except  the  statement  occurring  in  the  evidence  of     Cakada 
Wthon  himself,  where  he  says,  with  regard  to  these  two  drafts  on    Bbasseaw. 
Lindsay,  that  they  have  been  drawn  to  facilitate  the  payment  of 
the  Princess  Boyal,  and  of  another  boat  to  which  he  refers.    There 
is  not  in  the  £Etcts,  which  are  otherwise  proved,  as  to  the  payments 
for  the  Princess  Boyal,  anything  which  supports,  and  there  is  much 
which  is  at  variance  with,  this  statement  of  Wilson ;  and  their 
Lordships,  with  regard  to  the  testimony  of  Wilson,  are  obliged  to 
assent  to  the  view  taken  by  both  branches  of  the  C!ourt  in  the 
Colony,  that  upon  any  question  in  this  case  depending  upon 
the  unsupported  testimony  of  Wilson,  that  testimony  cannot  be 
relied  upon.     Their  Lordships  also  are  obliged  to  observe  that  it 
having  been  in  the  power  of  the  Appellants  to  examine  Brad- 
ihaw  while  he  was  yet  alive,  and  Bradshaw  having  been,  as  was 
stated  to  us,  called  upon  a  subpoena,  but  not  examined,  their  Lord- 
ships would  be  slow  upon  any  charge  against  the  conduct  of  Brad- 
shaw's  depending  upon  the  unsupported  testimony  of  one  witness, 
to  hold  that  charge  proved  in  a  case  where  no  opportunity  had 
been  given  to  Bradshaw,  the  Bespondent,  to  explain  or  to  deny 
the  charge.     Their  Lordships,  therefore, — the  evidence  failing  en- 
tirely to  connect  the  drafts  of  Lindsay  with  any  decdings  in  which 
Bradshaw  was  personally  interested, — are  of   opinion  that  the 
discount  of  those  drafts  was  merely  an  ordinary  banking  transac- 
tion in  the  course  of  the  business  of  which  Bradshaw  was  Manager, 
and  that  no  claim  can  be  made  against  him  in  respect  of  that 
discount. 

The  next  point  urged  on  behalf  of  the  Appellants  was  a  claim  in 
respect  of  a  draft  for  £1,100,  the  draft  which  has  been  termed  in 
argument  the  Wenham  draft,  the  poceeds  of  which  upon  discount 
were  carried  to  the  account  of  Wilson,  and  were  applied  by  Wilson 
in  part  payment  of  the  price  of  the  Princess  Boyal,  in  which,  as  has 
been  already  stated,  Wilson  and  Bradshaiv  had  some  joint  interest. 
Now,  if  it  were  shewn  that  Bradshaw  was  aware  of  the  purpose  for 
which  this  draft  was  drawn  and  discounted,  and  if,  further,  any  loss 

Youl.  3  2R 
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J.  0.       had  accrned  to  the  Bank  in  respect  of  the  disconnt  of  tliis  cr 

1867       their  Lordships  can  see  that  a  claim  might  have  been  madeir-7 

^^       Bradshaw  in  respect  of  that  loss.    But  their  Lordships  fbod  tL* . 

^Vrm      *^®  ^^®  heuid  no  evidence  has  been  given  that  Bradahaw  iras  i-; 

Canada      of  the  purposo  for  which  this  draft  was  to  be  applied,  and  c£*. 

Bradsbaw.    other  hand  (and  this  alone  would  be  sufficient  for  the  q-i. 

•      which  their  Lordships  have  formed)  the  sum  credited  to  WPa* 

account  in  respect  of  this  draft  was  almost  immediately,  or  -r 

shortly  afterwards,  paid  and  satisfied  by  the  ordinary  approfr^' : 

of  the  payments  in  upon  the  other  side  of  the  aoconnt  of  F- 

and  the  Bank.    No  loss,  therefore,  can  be  said  to  bave  aocn^r!' 

the  Bank  in  respect  of  this  sum. 

The  next  item  referred  to  by  the  Appellants  is  the  Jtlci 
and  Loffan  notes  and  cheque  of  the  23rd  of  Jnlj,  tbe  l^: 
August,  and  the  9th  of  June,  1855,  respectively.  Here  agsii» 
far  as  these  notes  and  cheque  were  discounted  and  cashed  iqucv 
fiedth  of  the  names  upon  them,  their  Lordships  are  of  opinio:  *: 
the  transaction  was  one  of  an  ordinary  and  proper  fi^aur 
Wihon  being,  as  has  been  already  stated,  in  large  busniesBaai'- 
credit;  McDonald  and  Logan  being  also  in  credit  and  bnsbe?- 
that  time.  And  the  observations  which*  have  been  m&iie^- 
reference  to  the  Lindsay  drafts  apply  also  to  the  paper  of  Melh^l 
and  Logan.  If  it  were  shewn  that  there  was  any  oonnef?- 
between  the  discount  of  this  paper  and  any  transaction  in  vL: 
Bradshaw  was  personally  interested,  and  loss  had  accrued,  a  f'^ 
might  have  been  made  against  Bradshaw;  but  no  evidence :» 
been  adduced  which  satisfies  their  Lordships,  or  raises  in  tl* 
Lordships'  minds  any  suspicion,  that  the  discount  of  this  pri 
was  connected  with  any  such  transaction.  The  argument,  in  p  -^ 
of  £Etct  as  to  these  items  at  last  resolved  itself  into  this,  that  tM 
must  be  a  presumption  that  Bradshaw^  the  Manager  of  the  £h 
was  in  some  manner  in  the  power  of  Wilson^  from  the  ok© 
stance  that  a  notarial  letter  addressed  to  him  by  Wibon,  n't;^ 
quent  to  the  date  of  these  drafts,  insisting  that  Bradshaw  wa?  d 
under  liability  to  him  in  respect  to  joint  transactions,  miistH 
accepted  as  proof  of  the  statements  in  that  letter.  Their  Lopisfc? 
are  of  opinion  that  to  draw  such  a  presumption  from  such  a  k"] 
would  be  much  too  violent ;  and  the  more  so,  because  no  evidetf 
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has  been  adduced  to  shew  that»  in  point  of  fact^  the  statements  in 
that  letter  were  not  repudiated,  or  were  not  objected  to,  on  the 
part  of  Bradshaw. 

The  last  and  remaining  item  is  in  respect  of  the  sum  appearing 
to  the  debit  of  WiUon  upon  the  statement  of  his  account  with 
the  Bank  at  the  close  of  the  management  of  Bradshato^  That 
account  was  overdrawn.  It  had  become  overdrawn  by  reason  of 
an  advance  of  £500  by  Bradshafv  to  Wibon.  The  circumstances 
under  which  that  advance  took  place  are  fully  detailed  in  the 
evidence  of  Mr.  Boss,  the  legal  adviser  at  that  time  of  the  Sank. 
Mr.  Boss  states  that  certain  security  was,  under  his  advice,  taken  at 
that  time  from  Wilson  to  the  Bank ;  that  one  of  the  terms  of  the 
arrangement  with  reference  to  the  security  was  that  the  Respon- 
dent should,  on  the  part  of  the  Bank,  advance  the  sum  of  £500. 
Mr.  Boss  states  that  he  was  of  opinion  that  that  was  a  wise  and 
judicious  arrangement ;  that  it  was  made  under  his  sanction ;  and 
that  he  approved  of  it  at  the  time  the  arrangement  was  made. 
There  is  no  suggestion  that  at  that  time  Bradshaw  had  any 
personal  interest  in  any  dealings  with  which  Wilson  waa  concerned. 
Their  Lordships  see  no  reason  to  think  that  this  was  otherwise 
than  a  prudent  and  legitimate  advance  made  by  Bradshaw  for  the 
benefit  of  WUsoA. 

Upon  the  whole,  their  Lordships  think  that  the  case  of  the 
Appellants  has  entirely  failed,  and  they  will  humbly  recommend 
Her  Majesty  to  dismiss  the  appeal  with  costs. 
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Solicitors  for  the  Appellants :  Bolerts  dt  Simpson. 
Solicitors  for  the  Eespondents :  Bischof,  Coxe,  dt  Bompas. 


Vol.  I. 


2S 


494  OASES  IN  THE  PBIVT  COimCIL.  [L.1 


J.  0.*  The  owners  of  the  steamship  ** VELASQUEZ"  Appelijists; 

18C7  ^ND 

^i,  GEORGE  EOWLAND  BRIG6S  and  othebs,)^ 
—  OWNERS  OP  THE  *'STAJS  OF  CEYLON"       >«^»ponde5Ts 


THE  "VELASQUEZ." 


ON  APPEAL  FROM  THE  HIGH  COURT  OP  ADMIRAI.TY. 

Shijjpinff — Sailing  BuUs — CoUtnon  between  Steamer  and  SaUmg  Veeael — d^ 
pubory  PUatage — Joird  negligence  of  Pilot  and  Matifr  and  crew — Look<i^ 
— Damagee-^Liability  (fawners. 

A  Steuner  was  agbted  by  a  sailing  vessel  at  a  snfBdent  diataaoe  to  bsT^ 
avoided  a  collision.  The  Steamer  took  no  steps  until  the  vessels  were  Teiy 
near  each  other,  when  she  starboarded  her  helm,  and  the  sailing  vessel  pc^c 
her  helm  to  avoid  a  collision,  which,  notwithstanding,  took  place  : — 

Eeldf  that  the  Steamer  was  alone  to  blame,  as  it  was  the  duly  of  a  Steamer 
to  keep  out  of  the  way  of  the  sailing  vessel,  provided  she  could  do  it»  dtber 
by  starboarding  or  porting  her  helm,  and  that,  on  the  other  hand,  it  was  tk 
duty  of  the  sailing  vessel  to  keep  her  courae,  and  that  she  cxmld  only  U 
excused  from  deviating  from  it  by  shewing  that  it  was  necessary  to  do  so  it 
order  to  avoid  immediate  danger. 

To  entitle  the  owners  of  a  ship  under  the  compulsory  charge  of  a  licensed 
Pilot  to  the  benefit  of  the  provisions  of  a  Statute  which  exempts  them  im^ 
liability,  when  a  collision  has  occurred  by  the  fault  of  the  Pilot,  it  lies  (Sl 
them  to  prove  that  it  was  occasioned  solely  by  the  Pilot. 

If  the  Master  and  crew  have  contributed  to  the  accident,  by  not  keepici: 
a  sufiBdent  look-out,  so  as  to  give  the  Pilot  the  earliest  possible  infcnmatii'a 
of  an  approaching  vessel,  although  the  Pilot  is  also  to  blame,  the  owners  3i« 
not  exempted  from  liability  for  the  damage. 

A  CAUSE  of  collision. 

The  facts  and  evidence  are  so  fully  stated  in  the  judgment  of 
their  Lordships  as  to  render  any  statement  here  unnecessary.  The 
Judge  of  the  Court  below  (The  Bight  Hon.  Dr.  Lwhinffton)  held 
the  Velasquez  alone  to  blame.    Hence  the  appeal. 

The  case  was  argued  by 

Mr.  Brett,  Q.C.,  and  Mr.  ClarJcson,  for  the  Appellants^  and 

Dr.  Deane,  Q.C.,  and  Mr.  J.  P.  Murphy,  for  the  Bespondents. 

•  Present :— Sir  William  Eble,  Sm  Jahks  William  Colvtle,  Sib  EDWAR^ 
YAroHAN  Williams,  and  Sib  Biohabd  Tobin  EnmEKSLET. 
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It  was  argued  by  the  Appellants,  first,  that  the  Conrt  below  mis-       J.  0. 
carried  in  estimating  the  evidence ;  that  the  sailing  vessel,  tiie  Star       isc? 
of  Ceylon,  was  not  justified  in  departing  from  her  course,  which       "^ 
she  ought  to  have  kept,  and  that  the  collision  occurred  by  her  '*  ^^^^^sqvez:* 
porting ;  secondly,  that  there  was  a  good  look-out  kept  on  board 
the  Steamer ;  and  thirdly,  that  if  there  was  any  one  on  board 
the  Velasquez  to  blame,  the  Pilot  was  the  only  person,  and  that  as 
the  Pilot  was  in  charge  by  compulsion  of  law,  the  owners  were 
not  liable  for  the  damages,  citing  on  this  point  The  lona  (1),  and 
the  cases  there  referred  to. 

For  the  Bespondents  it  was  contended,  first,  that  no  good  look- 
out was  kept  on  board  the  VelasqueZy  and  that  the  Pilot  had  con- 
tributed to  the  accident;  and  secondly,  that  being  a  Steamer, 
she  neglected  to  alter  her  course,  as  she  might  have  done,  and 
thereby  avoided  the  collision. 

Judgment  having  been  reserved,  was  now  delivered  by  1867 

Sir  James  W.  Colvile:—  •^'l!^- 

This  is  an  appeal  on  the  part  of  the  owners  of  the  Spanish 
Steamer,  the  Velasquez,  against  the  sentence  or  decree  of  the  High 
Court  of  Admiralty,  which  has  pronounced  that  that  vessel  was  in 
fault  in  running  down  the  late  Barque,  called  the  Star  of  Ceylon, 
and  has  condemned  the  Appellants  and  their  bail  in  the  damages 
proceeded  for,  and  costs  of  suit. 

The  conflict  of  evidence  is  far  less  than  generally  occurs  in 
cases  of  collision.  The  undisputed  facts  of  the  case  are:  that 
about  half-past  seven  on  the  evening  of  the  11th  of  October  last 
the  Steamer,  being  in  charge  of  a  licensed  Pilot,  was  proceeding  up 
channel,  steering  north-east  by  north ;  whilst  the  Barque  was  going 
down  channel,  heading  south-west  by  south,  and,  therefore,  on  a 
course  parallel  to  that  of  the  Steamer.  The  wind  was  east  by 
south ;  each  vessel  was  making  about  six  knots  an  hour  through 
the  water;  and  the  tide,  which  was  against  the  Steamer,  was  of 
course  in  favour  of  the  Barque.  It  is  further  admitted  that  at 
some  time  before  the  collision  the  Steamer  starboarded  her  helm, 
or  at  least  executed  a  manoeuvre  which  had  the  effect  which  star- 

(1)  Law  Rep.  1  P.  0.  426. 

3  2S2 
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J.C.  boarding  a  helm  of  the  ordinary  construction  prodaces;  and  that 
1867  the  Barque  ported  her  helm.  The  result  was  a  collision  in  viikit 
The  the  Barque,  being  struck  on  the  port*bow  by  the  stem  of  tlte 
Steamer,  was  sunk,  her  crew  happily  escaping  on  baaid  oftb 
Steamer. 

The  case  of  the  Barque  is  thus  stated:  '^The  mast-head  light <x 
the  Steamer  was  first  seen,  at  the  distance  of  between  three  s^^ 
four  miles  nearly  ahead,  but  a  little  on  the  port  bow  of  tb 
Barque ;  her  red  or  port  light  was  subsequently  made  out  mh 
same  direction,  She  continued  to  approach  the  Barque  on  ber 
port  bow,  and  in  such  a  direction  as  to  involye  danger  of  acc^ 
lision  unless  one  of  the  vessels  ported ;  and  as  no  alteration  vu 
made  in  her  course  when  the  two  vessels  were  so  near  that  it  r^ 
dangerous  for  the  Barque  to  keep  on  her  course,  the  helm  of  tli' 
latter  was  ported.  Very  shortly  after  this  had  been  done,  and  tie 
vessels  would  otherwise  have  passed  clear  of  each  other,  the  St«UE- 
ship  was  noticed  to  be  making  towards  the  Barque,  and  as  ti- 
only  means  of  avoiding  a  collision,  or  lessening  the  effect  thereci 
the  helm  of  the  Barque  was  put  hard  a-port ;  but  almost  imnir 
diately  afterwards  the  Steamer,  having  shut  in  her  red  and  ope&^i 
her  green  light,  ran  stem  on  into  the  Barque,"  &c  Andtl- 
contention  of  the  Plaintiffs,  the  owners  of  the  Barque,  iras,  tb: 
the  collision  was  attributable  solely  to  the  carelessness,  negligeo^^. 
and  want  of  skill  of  those  on  board  and  in  charge  of  the  8t«uD- 
ship,  more  especially  in  their  having  omitted,  either  from  waDt  o: 
a  good  look-out  or  otherwise,  to  take  within  sufficient  time  tl? 
proper  measures  to  keep  clear  of  the  Barque. 

The  defence  on  the  part  of  the  Steamer  raised  the  foUowiB: 
case.  ''  The  Barque  was  first  seen  at  the  distance  of  about  tlire^ 
quarters  of  a  mile  from,  and  being  from  two  to  three  points  on  tie 
starboard  bow  of,  the  Steamer,  and  \nih  no  light  then  risible  en 
board  the  latter.  The  Steamer  starboarded  by  order  of  the  POot- 
and  her  head  went  off  to  port,  and  she  kept  out  of  the  way  of  tl^ 
Barque;  but  the  latter  improperly  deviated  from  her  con^- 
under  a  port  helm,  and  exhibited  a  red  light  to  those  on  board  tbe 
Steamer,  and  caused  danger  of  collision;  whereupon,  by  order oi 
the  Pilot,  the  Steamer  hard  a-starboarded  and  stopped  her  engiofs. 
but  the  Barque  nevertheless  ran  into,  and  with  her  port  bow  befo^ 
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the  fore  rigging  gtmck  the  Steamer  on  her  stem  and  starboard       J*  C. 
bow."    And  the  contention  of  the  Defendants  was  that  the  col-       1867 
lision  was  caused  by  the  negligent  and  improper  navigation  of  the        the 
Barque.    Another  and  distinct  ground  of  defence  was,  that  if  the  '*  ^  njk»^uEz. 
collision  was  in  any  way  occasioned  by  anybody  on  board  the 
Steamer,  it  was  occasioned  solely  by  the  licensed  Pilot,  whose 
orders  in  respect  of  her  navigation  were  promptly  and  implicitly 
obeyed  by  her  Master  and  crew. 

In  the  circumstance  stated,  it  was  the  duty  of  the  Steamer  to 
keep  out  of  the  way  of  the  sailing  vessel ;  and  provided  she  did  so 
effectually,  she  was  at  liberty  to  do  it  either  by  starboarding  or 
by  porting  her  helm.  On  the  other  hand,  it  was  the  duty  of  the 
Barque  to  keep  her  course,  and  she  could  be  excused  for  deviating 
from  it  only  by  shewing  that  it  was  necessary  to  do  so  in  order  to 
avoid  immediate  danger. 

The  learned  Judge  of  the  High  Court  of  Admiralty,  after  con- 
sidering the  evidence,  with  the  aid  of  the  Trinity  Masters,  came  to 
the  conclusion  that  no  blame  attached  to  the  Barque;  that  the 
whole  blame  attached  to  the  Steamer ;  that  blame  attached  to  the 
Pilot ;  but  that  blame  also  attached  to  the  crew,  by  reason  of  the 
want  of  a  good  look-out. 

At  the  dose  of  the  ailment  for  the  Appellants  their  Lordships 
intimated  their  opinion  that  no  ground  had  been  made  for  dis- 
turbing this  judgment  in  so  far  as  it  found  that  as  between  the 
colliding  vessels  the  Steamer  was  solely  in  fault.  The  conclusions 
which  they  drew  from  the  evidence  were,  that  the  vessels  were 
meeting  port  side  to  port  side ;  that  the  Steamer  took  no  steps  to 
avoid  the  Barque  until  the  vessels  were  very  near  each  other ;  and 
that  in  these  circumstances  the  Barque  was  justified  in  porting  her 
helm  when  she  did  port  it ;  whilst,  on  the  other  hand,  the  star- 
boarding of  the  helm  of  the  Steamer  when  it  took  place  was  A 
dangerons  and  improper  manoeuvre,  and  the  immediate  cause  of 
the  collision. ' 

Upon  the  question  whether  the  Court  below  was  justified  in 
holding  that  blame  attached  to  the  crew  as  well  as  to  the  Pilot, 
their  Lordships  having  heard  both  sides,  reserved  their  judgment ; 
and  it  is  that  question  alone  which  we  have  now  to  determine. 

It  has  been  established  by  a  long  course  of  decisions,  both  in  the 
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J.  G.  High  Court  of  Admiralty  and  at  this  Board,  that  to  entitle  tbe 
1867  owners  of  a  ship  which  is  under  the  charge  of  a  licensed  Pilot  to 
Tii£  the  benefit  of  the  provision  in  the  Act  which  exempts  them  from 
ELASQUEz.  }j^^^£^y  whoro  tho  collision  has  been  occasioned  by  the  fault  of 
the  Piloty  it  lies  upon  them  to  prove  that  it  was  caused  aoUfy  by 
his  fault.  -  To  shew  to  what  extent  this  general  burden  lies  upon 
the  owners,  it  is  sufficient  to  cite  the  case  of  The  SchwcJhe  (11 
There  the  cause  of  collision  was  an  improper  starboarding  of  the 
helm ;  an  act  of  navigation  presumably  attributable  to  an  ofder 
&om  the  Pilot.  Yet  the  owners  were  held  liable  because  they  hsJ 
failed  to  prove  expressly  that  the  order  to  starboard  vrss  given  by 
the  Pilot  Lord  Ohdmsfordy  in  delivering  the  judgment  of  this 
Committee,  said,  ^  The  owners,  therefore,  fiEdl  entirely  in  the  eti- 
dence  necessary  to  transfer  the  responsibility  from  themselves: 
and  without  considering  whether  there  was  any  n^ligent  act  or 
omission  on  the  part  of  the  crew  of  the  SehwaJbe,  their  Lfordships 
think  it  sufficient  to  say,  that  the  owners  have  not  succeeded  is 
establishing  that  the  collision  is  to  be  attributed  solely  (if  at  all) 
to  the  fault  of  the  Pilot" 

Again,  the  cases  have  clearly  established  that  if,  for  any  act  or 
omission  which  contributed  to  the  accident,  the  Master  or  crew  is 
to  blame, — then,  although  the  Pilot  is  also  to  blame,  the  owners 
are  not  exempted  from  liability.  One  of  the  strongest  cases  of 
this  kind  is  that  of  The  Christiana  (2),  for  there  every  act  d 
omission  (and  there  were  several  of  them)  which  contributed  to 
the  accident  was  an  act  for  which  the  Pilot  was  to  blame;  yet 
inasmudi  as  for  one  of  them,  viz.,  the  omission  to  strike  and  haul 
down  certain  yards  and  masts,  the  Master  was  held  to  be  also  in 
fault,  the  owners  were  not  exonerated  from  liability. 

On  the  other  hand,  such  cases  as  The  Qecrge  (3)  and  The 
Atlas  (4)  seem  to  shew,  that  if  it  be  pioved  on  the  part  of  the 
owners  that  the  Pilot  was  in  fault,  and  there  is  no  sufficient  proof 
that  the  Master  or  crew  were  also  in  fault  in  any  particular  which 
contributed,  or  may  have  contributed,  to  the  accident^  the  owners 
will  have  relieved  themselves  of  the  burthen  of  proof  which  the 
law  casts  upon  them. 

(1)  14  Moore's  P.  C.  Cases,  241.  (3)  4  Notes  of  Cases,  161. 

(2)  7  Moore's  P.  C.  Cases,  160.  (4)  5  Ibid.  60. 
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Ify  howeyer,  the  eyidenoe  shews  that  there  were  acts  of  n^Ii«       J.  o. 
gence  on  the  part  of  the  Master  and  crew  which  may  have  eon-        1867 
tributed  to  the  accident,  as  well  as  &alt  on  the  part  of  the  Pilot,        thx 
the  duty  of  shewing  that  the  former  did  not  contribute  in  part  to  "  Vklasqiotz.*' 
the  accident  seems  to  be  involved  in  the  obligation  of  the  owners 
to  prove  that  the  eausa  eausans  of  the  collision  was  exdusively 
the  fault  of  the  Pilot     21ie  lana  (1),  one  of  the  most  recent  cases 
decided  by  this  Committee,  seems  to  go  the  full  length  of  this 
proposition. 

We  have  now.  to  apply  these  principles  to  the  present  case. 
What  are  the  fikcts  deposed  to  by  the  Pilot  and  crew  of  the 
Vekuquezy  who  alone  can  speak  to  what  passed  on  board  that 
vessel? 

The  Pilot  says  that  he  was  on  the  forepart  of  the  bridge ;  that 
he  first  saw  a  sail  on  his  starboard  bow  when  the  Barque  was  about 
three-quarters  of  a  mile  off;  that  he  saw  no  light ;  that  he  ordered 
the  helm  to  be  starboarded ;  that  the  Veiaaquea  obeyed  her  helm ; 
and  that  shortly  after  he  had  given  this  order  he  saw  the  red  light 
of  the  Barque  open. 

The  look-out  man  (a  Spaniard)  says  that  he  first  saw  the  Barque 
on  the  starboard  bow,  and  distant  about  a  mile  more  or  less ;  that 
he  too  saw  no  light ;  and  that  he  reported  the  sail  to  the  Mate 
(also  a  Spaniard).  And  the  Mate,  who  was  on  the  bridge  with  the 
Pilot,  says,  that  when  the  look<out  man  sang  out  in  Spanish,  **  a 
vessel  on  starboard,"  he  looked  towards  the  Pilot,  who  was  then 
looking  to  starboard  with  his  glasses ;  that  he  (the  witness)  looking 
in  the  same  direction,  saw  the  Barque  about  three-quarters  of  a 
mile  off;  that  thereupon  the  Pilot  gave  the  signal  for  going  to 
port ;  and  after  that  was  done  he  (the  witness)  saw  the  red  light 
of  the  Barque,  having  previously  seen  no  light. 

Upon  this  evidence  it  is  no  doubt  proved  that  the  helm  was 
starboarded  by  the  order  of  the  Pilot,  given  on  his  own  observation 
of  the  Barque,  and  not  upon  any  communication  to  him  of  its 
position. 

On  the  other  hand,  it  is  to  be  observed  that  this  evidence,  if 
strictly  true  and  correct,  would  raise  some  inference  of  a  negligent 
look-out.    For  nothing  is  seen  of  the  Barque  until  she  is  within  a 
(1)  Law  Rep.  1  P.  C.  426. 
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J.  C.       nule  of  the  Steamer,  and  nothing  even  then  is  seen  of  her  lig 
1867       although  there  is  evidence  in  the  cause,  believed  by  the  Couit 
"^       below,  that  her  lights  were  buming  well ;  and  the  Pilot  &diiut& 
VELAgQUKz,"  ^i^f^  Qjj  ^Q^  particular  night  a  good  light  might  have  been  seen 
three  nules  off. 

The  evidence,  however,  cannot  be  taken  to  be  wholly  true  or 
correct.  For  cdl  these  witnesses  concur  in  representing  the  Barque 
as  on  the  starboard  bow  of  the  Steamer ;  whereas  their  Lordship 
have  found,  upon  the  other  evidence  in  the  cause,  that  the  Tesek 
were  approaching  each  other  port  side  to  port  side. 

If  the  crew  and  the  Pilot  have  combined  cohscioosly  to  pot 
forward  a  false  case,  all  that  can  be  said  is  that  the  ownen  hm 
&iled  to  shew,  by  trustworthy  evidence,  that  the  fietult  was  eiclo- 
sively  the  fault  of  the  Pilot.  But  if  it  be  assumed,  as  their  Lord- 
ships would  willingly  assume,  that  the  witnesses  honestly  mistook 
the  position  of  the  Barque,  the  natural  inference  from  that  is^  tlut 
if  there  had  been  a  proper  look-out,  not  only  would  the  Barque  kve 
been  descried  at  a  greater  distance,  but  her  true  position  would 
have  been  known. 

That  it  is  the  duty  of  the  crew,  by  means  of  a  sufficient  look- 
out, to  give  to  the  Pilot  the  earliest  possible  infoimatioii  of  a& 
approaching  vessel,  and  accurately  to  describe  her  position,  was 
the  principle  enforced  in  the  case  of  The  lona ;  and  in  the  present 
case  it  may  reasonably  be  inferred  that  if  the  Pilot  had  receired 
earlier  information  of  the  Barque,  or  had  been  told  that  she  v»& 
on  the  port  side  of  his  own  vessel,  he  would  not  have  giyen  the 
order  to  starboard  at  all,  or  would  have  given  it  at  a  time  when  on 
a  starboard  helm  he  could  have  gone  clear  of  the  Barqua 

Their  Lordships  are,  therefore,  unable  to  say  that  there  is  error 
in  the  finding  of  the  very  learned  Judge  of  the  Court  of  Admiralty^ 
that  blame  attached  to  the  crew  as  well  as  to  the  Pilot  of  th^ 
Vdasqtiesi ;  and  they  will  humbly  recommend  to  Her  Majesty  th&t 
this  appeal  be  dismissed  with  costs. 

Proctors  for  the  Appellants :  ClarJcson,  Son,  &  Coopei'. 
Proctors  for  the  Respondents :  Beacon^  Son,  dt  Bogen, 
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The  owners  of  the  *'AGRA" Appellakts;         J.a» 

AND  1807 

The  owners  of  the  "ELIZABETH  JENKINS"  Eespondents.     Jviyo,s. 


THE  "AGRA"  AND  "ELIZABETH  JENKINS." 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

Shipping^Coaition'^Scnling  rules,  18  (it  19  ^  1863->Fette2  departing  from 
her  course  -^Burthen  of  proof  qf  necessity — Both  vessels  to  Uame-^Eeveradl — 
Damages  divided — Costs. 

If  a  ahip  bound  to  keep  her  coane,  under  the  18th  sailing  rule  of  1863, 
justifies  her  departure  from  that  rule  under  the  19th  rule,  she  takes  upon 
herself  the  obligation  of  shewing  not  only  that  her  departure  was  at  the  time 
it  took  place  necessary,  in  order  to  avoid  immediate  danger ;  but  also  that 
the  course  adopted  by  her  was  reasonably  calculated  to  avoid  that  danger. 

In  reversing  the  decree  of  the  Admiralty  Court  on  the  ground  that  both 
vessels  were  to  blame,  the  damages  were  directed  to  be  equally  divided ; 
each  party  to  bear  his  own  costs,  both  on  appeal  and  in  the  Court  below. 

In  this  case  the  appeal  was  brought  from  a  decree  of  the  Court  of 
Admiralty,  made  in  a  consolidated  cause  of  damage  instituted  by 
the  owners  of  the  Barque,  Elizabeth  Jenkins  and  crew,  and  a  cross 
suit  by  the  owners  of  the  ship,  the  Agra. 

The  suits  were  tried  upon  oral  eyidence  before  the  learned  Judge 
of  the  Admiralty  Court  (The  Eight  Hon.  Dr.  Lushington),  assisted 
by  two  elder  brethren  of  the  Trinity  House,  and  the  Court  found 
that  the  collision  was  caused  solely  by  the  Agra,  and  condemned 
her  owners  in  damages  and  costs.  Against  this  decree  the  owners 
of  the  Agra  brought  the  present  appeal. 

The  facts  were  these : — 

The  collision  between  the  Barque,  Etizdheth  Jenkins,  and  the  ship, 
the  Agra,  took  place  about  8  o'clock,  p.m.,  on  the  10th  of  November, 
1866,  off  the  Ower's  Light-ship,  in  the  English  Channel.  The 
night  was  cloudy,  but  not  thick.   The  Elizabeth  Jenkins  was  heading 

*  Present: — Lord  Caibxs  (Lord  Justice),  Sir  Wiluam  Erlk,  Sib  James 
William  Colvile,  Sir  Edward  Vauqhan  Wh^liams,  and  Sib  Richabd  Tobix 

KiNDEBSLET. 
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J.  0.       south-east,  under  plain  sail,  dose  hauled  on  the  starboard  taek, 
1867       making  six  knots  an  hour.    The  Agra  was  steering  west,  close 
The  «  Agba  ''  I^^led  on  the  port  tack,  making  about  six  and  arhalf  knots  a& 
"  E  ^ETH  ^^^^*    ^^®  ^TuSi  was  south-south-west. 

Jenkins."  Under  the  12th  and  18th  of  the  Regulations  of  1863  (1),  it  was, 
in  these  circumstances,  the  duty  of  the  Agra^  having  the  wind  on 
the  port  side,  to  keep  out  of  the  way  of  the  Elizabeth  Jenkins ;  tk 
JEUzdhdh  Jenkins^  on  the  other  hand,  ought  to  have  kept  her 
course,  unless  a  departure  from  her  course  was  warranted  under  the 
19th  rule,  by  the  necessity  of  avoiding  immediate  danger. 

As  the  ships  were  nearing,  and  about  to  cross,  the  Agra  gaie 
way,  porting  her  helm,  squaring  her  after-yards,  and  letting  go  he 
spanker.  The  Elizabeth  Jenkins  did  not  keep  her  course,  but  star- 
boarded her  helmand  hauled  in  her  spanker ;  and  the  result  was  a 
collision,  the  starboard  bow  of  the  Agra,  near  the  stem,  striking,  or 
being  struck,  by  the  stem  of  the  Elizabeth  Jenkins;  the  JEHzoisi 
Jenkins  foundering,  and  the  Master  and  sevecal  seamen  being 
drowned. 

It  was  contended  for  the  owners  of  the  Elizabeth  Jenkins  that  the 
Agra  so  long  delayed  porting  her  helm  and  giving  way  that  those 
on  board  the  Elizabeth  Jenkins  were  led  to  think  she  was  trying, 
and  intended,  to  cross  the  bows  of  the  Elizdbeth  Jenkins,  and  ihsi  a 
collision  must,  if  the  Elizabeth  Jenkins  kept  her  course,  take  place: 
and  that  the  change  in  the  course  of  the  Elizabeth  Jenkins  was  thus 
necessary  in  order  to  avoid  immediate  danger. 

For  the  Agra,  on  the  other  hand,  it  was  alleged,  that  she  ported 
and  gave  way  as  soon  as  she  saw  the  red  light  (the  only  li^t 
that  she  admitted  she  did  see)  of  the  Elizabeth  Jenkins.  That  she 
observed  the  loom  of  the  Elizabeth  Jenkins  when  about  a  mile  or 
three-quarters  of  a  mile  distant.  That  at  that  time  the  EUsabdk 
Jenkins  had  no  lights  visible ;  for  the  Master  and  Pilot  of  the  Agra, 
seeing  the  loom  of  the  EUzdbeth  Jenkins  before  them,  endeavoured 
to  make  out  her  lights,  first  with  the  naked  eye,  and  then  with 
glasses,  and  could  not  do  so ;  and,  therefore,  concluded  she  was  on 
the  same  tack,  with  her  stem  towards  the  Agra.  That  they  con- 
tinued watching,  and  after  some  little  time  saw  the  red  light  of  the 
Elizdbeth  Jenkins^  and  immediately  ported  their  helm ;  and  that  it 
(1)  See  Regulations,  Lush.  App.  Ixxri. 
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was  tlmB  the  want  of  proper  lights  on  board  the  EKzaheth  Jetikins       J.  c. 
whicli  made  the  Agra  delay  porting  so  long,  and  that  the  Agra  was        1867 
free  of  all  blame.    It  was  further  all^;ed  for  the  Agra,  that  when  the  ••  Agba." 
the  ElizaheOh  Jenhim  did  depart  from  her  coarse,  she  ought  to  haye  ,.  s^jxABvre 
put  down  her  helm  and  luffed  up  to  the  wind,  in  order  to  deaden     Jbxejsh:' 
her  way,  in  place  of  starboarding,  thereby  accelerating  her  speed, 
and  increasing  the  yiolence  of  a  collision. 

The  SoUcihr-General  (Sir  J.  Earslakey  Q.C.),  and  Mr.'  AspinaU, 
Q.G.f  and  Mr.  BuU,  for  the  Appellants : — 

It  sufficiently  appears  from  the  evidence  that  when  the  Elizdhdh 

Jenkins  was  first  sighted  by  the  Agra  she  exhibited  no  light ;  it 

was  concluded,  therefore,  by  those  on  board  the  Agra^  that  she  was 

on  the  same  tack  as  the  Agra^  and  so  the  Agra  continued  her  course 

for  a  short  time,  but  a  red  light  becoming  suddenly  yisible  from  on 

board  the  Uliedbeth  Jenkins,  the  helm  of  the  Agra  was  put  hard 

a-port,  and  her  after-yards  squaied,  and  her  spanker  let  go,  by  which 

means  she  would  have  gone  dear  of  the  vessel  port  side  to  port 

side,  had  not  the  Mizaheth  Jenkins  improperly  put  her  helm  hard 

a-starboard,  and  thereby  threw  herself  right  under  the  bows  of  the 

Agra,  the  stem  of  which  struck  her  on  the  starboard  bow.    Now, 

the  fact  that  the  Mizdbeth  Jenkins,  the  starboard  tacked  ship,  bore 

away  before  the  ships  came  together,  proves  that  had  she  kept 

her  course,  as  by  the  Admiralty  sailing  rules,  No.  12  and  18  of 

1868,  she  was  bound  to  have  done,   no  collision  could  have 

happened,  and  she  can  only  recover,  by  the  true  construction  of 

No.  19  of  those  rules,  by  justifying,  which  she  has  failed  to  do^  a 

departure  from  those  rules.    The  collision  could  have  been  avoided 

if,  instead  of  starboarding  her  helm,  she  had  ported :  The  Jjody 

Awn  (1).    To  sanction  such  a  manceuvre  as  that  adopted  by  the 

Elizabeth  Jenkins  would  be  to  counteract  the  efforts  made  by  the 

Legislature  to  enforce  the  rule  of  the  road. 

Mr.  Brettj  Q.C.,  and  Mr.  Clarkson,  for  the  Respondents : — 

As  held  by  the  Court  below,  we  insist  that  the  Agra  was  solely 
to  blame.    The  Elizabeth  Jenkins  exhibited  her  Ughts ;  keeping 
her  course  as  required  by  the  12th  rule,  and  only  altered  her 
(1)  7  Notes  of  Cases,  369. 
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J.  C.       course,  under  circomstances  which  were  justified  by  role  19,  to 
ise?       avoid  a  collision. 


The  ••  Agra  " 

"EliST  Their  Lordships'  judgment  haying  been  reserved  was  deiiv^^ 

Jenkinu/'    (July  20)  by 

Sib  James  W.  Colvile  : — 

After  stating  the  facts,  his  Lordship  proceeded  : — ;. 

Their  Lordships  do  not  see  any  reason  to  disbelieve  the  t^t 
precise  and  consistent  evidence  of  the  Master  of  the  Agra^  and  c: 
Albert,  the  Pilot,  corroborated  as  it  is  by  that  of  Jonea,  the  Mftta 
and  rendered  probable  by  the  statement  of  Trcu^ey,  the  Trimtr 
Pilot,  as  to  the  dimness  of  the  lights  of  the  Elizabeth  JenkinSy  cb 
the  2nd  of  November  previous;  and  they  are  disposed  to  thick 
that  when  the  loom  of  the  Elizabeth  Jenkins  was  first  seen  by  tk 
Master  of  the  Agra,  and  examined  through  the  night  glasses,  her 
lights  could  .not,  for  some  reason  or  other,  be  made  out.  Thn 
think,  however,  that^  between  that  time  and  the  moment  wbes 
the  red  light  of  the  Elizabeth  Jenkins  was  actually  seen,  aa  intemi 
longer  than  these  witnesses  represent  must  have  elapsed,  and  that 
during  this  interval  a  more  careful  and  continuous  look-out  cm 
board  the  Affra  would  have  enabled  them  to  discover  the  red  light 
sooner,  and  would  have  shewn,  even  irrespective  of  the  light,  tbat 
the  Elizabeth  Jenkins  was  nearing  them,  and  the  course  she  ¥a» 
pursuing.  Their  Lordships,  therefore,  cannot  acquit  the  Affra  ot 
blame.    They  think  she  might  and  ought  to  have  ported  sooner. 

Was,  then,  the  Elizabeth  Jenkins  tree  from  blame,  or  is  blame 
to  be  attributed  to  her  as  well  as  to  the  Affra  ?  That  she  de- 
parted from  the  18th  rule  is  clear,  for  she  did  not  keep  her  course; 
and  that  this  departure  had  not  the  effect  of  avoiding  danger  is 
also  clear,  for  a  collision  of  a  most  disastrous  character  occurred. 
Now,  their  Lordships  are  clearly  of  opinion  that  if  a  ship,  bound 
to  keep  her  course  under  the  18th  rule,  justifies  her  departure 
from  that  rule  under  the  words  of  the  19th  rule,  she  takes  upon 
herself  the  obligation  of  shewing  both  that  her  departure  was  at 
the  time  it  took  place  necessary,  in  order  to  avoid  inunediate 
danger,  and  also  that  the  course  adopted  by  her  was  reasonably 
calculated  to  avoid  that  danger.     Their  Lordships  find  that  this 
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has  been  the  construction  put  upon  the  19th  rule  in  the  cased  of       J.  c. 
TTie   George  Dean  v.  The  CkmdUviion  (1);  jHoK,  Rule  of  Eoad,        im 
p.   101 ;  The  Planet  v.  The  Aura  (2);  and,  inferentially,  in  the  Tra^Aaiu" 
case  of  The  Great  Eastern  (3),  before  this  Board.    This  obligation  ,,  g^^^JJ^j^ 
the  owners  of  the  ElisMbeth  Jenkins  have  not,  as  their  Lordships    Jkkkixs." 
thinky  discharged.    It  is  remarkable  that  no  one  of  the  witnesses 
for  the  Elizabeth  Jenkins  ventures  to  say  that  had  she  continued 
her  course^  the  Agra  porting  when  she  did,  the  collision  would  not 
have  been  avoided.    Bdbins^  the  Mate  of  the  Mizaheth  Jenkins^  in 
his  examination  in  chief,  states  that  he  thinks  the  collision  would 
have  taken  place  had  his  ship  continued  her  course ;  but  he  evi* 
dently  speaks  on  the  hypothesis  of  the  Agra  having  continued  her 
course  also ;  and  it  is  clear  that  when  the  order  to  starboard  was 
given  by  the  Master  of  the  Elizabeih  Jenkins  to  Bdbins^  the  latter 
thought  it  an  erroneous  order,  and  remonstrated  against  it.    Look- 
ing to  all  the  evidence  in  the  case,  their  Lordships  think — ^and  it 
is  also  the  opinion  of  the  Nautical  gentlemen  by  whom  they  are  . 
assisted — that  the  Agra  would  have  passed  free  of  the  Elizabeth 
Jenkins  had  the  latter  maintained  her  course ;  and  that  even  if 
the  Elizabeth  Jenkins  had,  from  apprehension  of  danger,  altered 
or  'interrupted  her  course,  she  should  have  done  so  by  luffing  up 
to  the  wind,  thereby  stopping  her  way,  and  mitigating,  as  far  as 
possible^  the  effect  of  a  collision,  if  a  collision  should  take  place. 

Their  Lordships,  therefore,  have  come  to  the  conclusion  that 
both  vessels  were  to  blame,  and  that  the  collision  is  attributable  to 
both — ^the  Agra  for  not  sooner  observing  and  getting  out  of  the 
way  of  the  Elizabeth  Jenkins ;  and  the  Elizabeth  Jenkins  for  de- 
parting from  her  course  without  sufficient  necessity,  and  for 
departing  from  it  in  a  manner  calculated  to  increase,  and  not  to 
diminish  or  avoid,  danger. 

Their  Lordships  have  referred  to  the  testimony  of  Edbins,  the 
Mate  of  the  Elizabeth  Jenkins,  and  to  the  opinion  which  he  ap- 
pears to  have  expressed  at  the  time  to  the  Master  as  to  the  course 
the  latter  was  taking.  They  see  no  reason  for  looking  at  this 
evidence  as  otherwise  than  trustworthy ;  and  they  cannot  but  con- 

(1)  Admiralty  Court,  1  Feb.  1865. 

(2)  Admiralty  Court,  7  Dec.  1865. 

(3)  3  Moore's  P.  C.  Cases,  (N.S.)  31. 
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J.  C.       fiider  it,  if  trustworthy,  as  having  an  important  bearing  on  tl- 
1867       facts  of  the  case.    They  agree  with  the  very  leamed  and  eip- 
Tbs  **  Agba  "  rienced  Judge  from  whose  decision  this  appeal  is  brought,  and  n 
"EuDUBETH  ^"^  ^  ^^^gy  *^d  with  such  advantage  to  the  public,  preaided  ot? 
Jemxins."    the  Admiralty  Court,  as  to  the  jealousy  with  which  any  atteiDf: 
to  warp  the  evidence  of  a  witness  by  communicatioDs  between  bk 
and  either  of  the  litigating  parties  should  be  watched  and  rep- 
bated  ;  but  they  cannot  think  that  the  evidence  should,  merely  i^ 
the  ground  of  such  communications,  be  entirely  thrown  aside.  B- 
evidence  of  Bdbins  appears  to  them  to  have  been  given  fairij^c 
with  no  desire  or  design  to  bear  against  the  EKzabelh  Jenkin»,m 
they  cannot  but  think  that  less  weight  than  that  to  which  it  vi> 
fairly  entitled  was  attributed  to  it  in  the  observations  of  i' 
leamed  Judge,  and  that  in  this  way  an  element  in  the  m. 
materially  bearing  on  the  questions  proposed  to  the  Nflntb 
Assessors,  was  to  a  great  extent  withdrawn  from  their  conside!- 
ation. 

Their  Lordships  have,  for  this  reason,  and  also  because  the  eff«^ 
of  the  19th  rule  was  not  presented  to  the  Nautical  Assessonvitl 
the  distinct  explanation  that  was  desirable,  and  which  it  appears t' 
have  received  from  the  same  leamed  Judge  himself  in  the  case  c: 
The  Planet  and  The  Away  the  less  difficulty  in  departing,  to  tk 
extent  already  stated,  from  the  decision  of  the  Court  below. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the  pig- 
ment of  the  Court  below  be  altered  by  finding  that  both  ships  were 
to  blame.  The  consequence  will  be,  that  the  damages  must  1^ 
equally  divided,  and  each  party  will  bear  his  own  costs,  both  berr 
and  in  the  Court  below. 

Proctors  for  the  Appellants :  Dyke  &  Stokes. 

Proctors  for  the  Respondents :  ClarJcsan,  Son,  dt  Cooper. 
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In  re  ALLAN'S  PATENT.  ^-  ^^ 

1867 
Letters  Patent — Non-user — Presumption  against  utility — Prolongation  of  ^T^ 

term  refused.  ^^^J^!' 

Where  the  utility  of  a  Patent  has  not  been  tested  by  actual  employment, 
for  a  period  of  fourteen  years,  although  efforts  have  been  made  by  the 
Patentee  to  bring  it  into  use,  it  raises  a  very  strong  presumption  against 
its  practical  utility,  which  presumption  can  only  be  rebutted  by  the  strongest 
evidence. 

Application  for  a  prolongation  of  the  term,  in  the  circumstances  of  non- 
user,  refused  by  the  Judicial  Committee. 

Letters  patent,  dated  the  12th  of  August,  1853,  were 
granted  to  the  Petitioner,  the  Patentee,  for  his  invention  of  '^im- 
provements in  Electric  conductors,  and  in  the  means  of  insulating 
Electric  conductors."  The  Patent  had  never  been  brought  into 
practical  use. 

Allan,  the  Patentee,  by  his  petition,  prayed  for  an  extension  of 
the  term  of  the  Patent    The  petition  alleged,  that  the  invention 
consisted  of  improvements  in  the  method  of  constructing  and  in- 
sulating Electric  conductors,  and  particularly  in  the  ihethod  of 
constructing  submarine  conductors,  by  surrounding  them  with  an 
insulating  substance  known  as  '^  Tel^raphic  cables,"  by  which  im- 
provements great  lightness  and  strength  were  obtained,  so  that  the 
laying  down  of  Telegraphic  cables,  in  great  depths  of  water,  was 
rendered  much  easier  than  it  was  before  the  date  of  the  invention, 
and  the  risk  of  breaking  the  cable,  during  the  process  of  laying 
down,  much  diminished ;  that  prior  to  the  date  of  the  Patent,  the 
method  of  constructing  Telegraphic  cables  had  been  to  surround  an 
electric  conductor  with  an  insulating  substance,  and  to  surround 
this  insulating  substance  again  with  an  outside  sheathing  of  wire« 
rope,  or  with  some  other  protective  sheathing ;  that  the  weight  of 
Telegraphic   cables  thus  constructed  was  considerable,  and  the 
difficulties  of  laying  down  such  cables  very  great;  that,  by  the 
method  of  constructing  Telegraphic  cables  invented  by  the  Peti- 
tioner, the  outside  sheathing  was  rendered  unnecessary,  and,  by 

*  Present  :-^LonD  Boiollt  (MAffTEit  of  thx  Bolls),  Sib  Edward  Yauohak 
Williams,  Sir  James  William  CoLvtLE,  arid  Sib  Riohabd  Tobik  Eikdibslet. 


508  CASES  IN  THE  PBIVY  COUNCIL.  [L.  R- 

J.  0.  this  and  other  improvements   which   were   introduced,  greater 

1867  strength  and  far  greater  lightness  in  the  cable  were  obtained  than 

jrt^g  could  be  obtained   by  any  method  of  constructing  Telegraphic 

^^ijf*  *  cables  known  before  the  date  of  the  Petitioner's  invention :  that 

r  ATENT.  ^  ' 

—  the  method  of  constructing  Telegraphic  cables  invented  by  the 
Petitioner  was  less  costly  than  any  method  known  at  the  date  of 
his  invention ;  that  this  method  of  construction  was  principally 
suitable  for  cables  constructed  for  great  distances,  and  to  be  laid 
down  in  great  depths  of  water;  that  the  outlay  necessary  for  con- 
structing a  long  Telegraphic  cable,  and  for  laying  it  down  in 
great  depths  of  water,  was  so  heavy  that  such  an  operation  could 
not  possibly  be  carried  out  by  any  private  individuals,  and  that  only 
a  Company  with  a  large  capital  could  carry  on  such  an  under- 
taking; that  the  Petitioner  being,  therefore,  unable  himself  to 
bring  his  invention  into  public  use,  endeavoured  to  get  it  adopted, 
and  pointed  out  that  a  Telegraphic  cable  constructed  on  the 
principle  invented  by  him  might  be  laid  down  between  ChretU 
Britain  and  America ;  that  in  the  year  1855  great  efforts  were 
made  by  him  to  form  a  Company  which  would  bring  his  invention 
into  general  use^  by  laying  down  a  Telegraphic  cable  between 
Irdand  tfnd  Anierica,  but  that  he  did  not  receive  the  assistance  he 
required,  and  that  consequently  no  Company  was  formed;  that 
in  the  year  1858,  in  consequence  of  the  efforts  of  the  Petitioner, 
a  Company  was  formed  called  the  ''  Cheat  Indian  Submarine  Tele- 
graph  Company^  for  the  purpose  of  establishing  telegraphic  com- 
munication with  the  East  Indies ;  that  sufiScient  capital  not  being 
subscribed,  such  Company  failed;  that  the  Petitioner  continued 
to  make  every  effort  to  get  his  invention  known  and  adopted, 
and,  in  the  year  1865,  a  Company  was  formed  for  the  purpose 
of  establishing  telegraphic  communication  between  England  and 
Americay  by  means  of  his  invention;  that  for  the  purposes  of 
such  Company  a  large  amount  of  capital  was  subscribed;  but, 
in  consequence  of  the  disturbed  state  of  financial  aflEuis^  the 
full  amount  of  capital  requisite  could  not  be  raised,  and  the 
undertaking  was  abandoned ;  that  another  Company  had  lately 
been  formed,  with  a  capital  of  £600,000,  for  the  purpose  of  laying 
down,  between  England  and  Her  Majesty's  North  American  posses- 
sions, a  Telegraphic  cable,  constructed  according  to  the  Petitioner's 
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invention ;  that  the  construction  of  a  Telegraphic  cable  for  that       j.  Q. 
purpose  would  occupy  a  considerable  time^  and  that  probably  the        1867 
cable  so  to  be  constructed  would  not  be  laid  down  until  after  the       j^„ 
determination  of  the  term  granted  by  the  Letters  Patent;  and     p^i^* 
the  Petitioner  fiirther  alleged,  that  he  had  made  eyery  effort       — ^ 
in  his  power  to  bring  his  invention  into  general  use,  but  had 
hitherto  failed,  in  consequence  of  the  very  large  amount  of  capital 
required  for  the  construction  and  laying  down  of  Telegraphic 
cables,  and  also  in  consequence  of  the  opposition  which  his  inyen- 
tion  had  received  from  persons  interested  in  the  manufacture  of 
Telegraphic  cables;  that  the  Petitioner  had  hitherto  gained  no 
profit  whatever  from  his  invention,  but  had  sustained  losses ;  but 
that  he  had  a  reasonable  expectation  that  the  difficulties  that  had 
been  encountered  in  bringing  this  invention  into  public  use  had 
been  removed,  and  if  the  term  was  renewed  he  would  reap  some 
reward  for  his  outlay  and  exertion,  and  that  the  public  would  be 
benefited  by  the  use  of  his  invention,  and  he  prayed  for  an  exten- 
sion of  the  term  for  seven  years. 

No  caveats  were  entered  against  the  application. 

Mr.  Orave,  Q.G.,  and  Mr.  C,  Orove^  for  the  Petitioner,  and 
Mr.  Hannen,  appeared  for  the  Crown. 

Evidence  was  given  of  the  ingenious  character  of  the  Patent, 
and  of  the  imsuccessful  efforts  made  by  the  Patentee  to  induce 
Telegraph  Companies  to  adopt  the  invention,  and  also  of  his  in- 
effectual endeavours  to  form  Companies  to  carry  the  invention 
.  into  practice.  There  bad  been  no  user  of  the  Patent,  or  profits 
derived  from  it. 

Lord  KoMiLLY : — 

Has  there  been  any  case  in  which  the  term  of  a  Patent  has  been 
prolonged  by  the  Judicial  Committee,  where  the  Patent  has  not 
been  brought  into  use  during  the  term  of  fourteen  years  ? 

Mr.  Orove : — 

In  Berringtoris  Paterd  (1)  for  improved  Knapsacks,  there  was 
(1)  P.  0.  6  July,  1852.    See  case  referred  to,  CoryUm's  Law  of  Patents,  225, 
Vol.  r.  3  2  T 
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J.  a       no  user  during  the  tenn,  yet  a  piolengation  yms  granted  Intiie 

1867       ease  of  WMtaroffs  Patent  (1),  Lord  Brougham  observed  thtt^ii 

jn  „       is  not  enough  to  object  that  the  Patent  has  been  long  in  comis: 

^^     into  operation^  for  the  steam  engine  itself  and  manj  other  ci<- 

*—       coveries  are  open  to  the  same  observation.      It  is  true,  n\ 

respect  to  user,  it  has  been  held  at  Common  Law,  that  an  I> 

renter,  after  successful  experiments  in  the  presence  of  otbfi 

must  not  delay  in  applying  for  Letters  Patent^  or  he  irill  ban 

given  his  Patent  to  the  world:  NewaU  v.  EUiatt  (2).   [Loir 

BoMiLLT : — ^In  BahewdTB  Patent  (3)  this  Court  refused  to  pitr 

long  the  term  of  a  very  ingenious  Patent  on  the  sole  ground  i^' 

non-user.]    The  present  case  differs  from  that  case.    There  tiif 

Patentee  took  no  steps  to  bring  the  invention  into  use^    Hetei: 

required  a  large  capital  to  work  the  Patent,  and  eveiy  effort  m 

made  by  the  Patentee  to  get  Companies  to  work  the  inTeoti« 

though  without  success. 

Lord  Bomilly  :— 

Their  Lordships  are  of  opinion,  that  a  sufficient  case  has  sit 
been  made  out  for  an  extension  of  this  Patent.  Early  in  tt 
opening  of  the  case  their  Lordships  were  doubtful  whether,  unl^:: 
under  the  very  peculiar  circumstances  of  the  case,  the  Judioi- 
Committee  of  the  Privy  Council  had  ever  recommended  the  eiteii- 
sion  of  a  Patent  of  which  there  had  been  no  user  for  a  peiiixi  d 
fourteen  years,  namely,  during  the  whole  of  the  duration  of  tlit 
Patent.  Mr.  Qrwe^  upon  application  being  made  to  him  toasce^ 
tain  whether  such  a  case  could  be  found,  referred  to  Sermj/i(^'* 
Patent,  which  we  now  have  before  us,  which  was  a  Patent  fo^ 
Knapsacks.  The  judgment  there  given  by  Dr.  Lushinfftan  was  in 
these  words :  "  Their  Lordships  feel  some  surprise,  considering  tk  , 
very  high  testimonials  which  have  been  produoed  to  the  naeM- 
ness  of  this  invention,  to  find  that  after  the  lapse  of  so  gi«^ ' 
period  of  time  it  does  not  seem  to  have  been  adopted  in  the  serried 
of  any  one  of  Her  Majesty's  regiments.  It  would,  perhaps,  almost 
lead  their  Lordships  to  doubt  whether,  or  not^  the  invention  ^^ 

(1)  2  Webs.  Pat  Cases,  32.       (2)  4  Jur.  (N.  S.)  562 ;  27  L.  J.  (C.  P.)  ^- 
(3)  15  Moore's  P.  0.  Cases,  385, 
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xaeritorious  as  has  been  described  by  the  witnesses ;  but  as  there  is       J.  0, 
no  eTidenoe  to  shew  that  this  article  has  eyer  been  tried  and  &iled       1S67 
in  attaining  the  objects  which  it  is  calculated  to  attain,  their  Lord-       ^^ 
sMps   are  of  opinion,  that  they  ought  to  give  the  Patentee  the     ^2|^ 
benefit  of  any  doubt  of  that  kind.    Their  Lordships  are,  therefore,        — 
disposed  to  adyise  Her  Majesty  that  this  Patent  should  be  ex- 
tended for  a  period  of  fiye  years,  under  the  hope  that  its  utility 
will  be  displayed,  and  that,  if  that  utility  is  clearly  ascertained, 
then  there  will  be  no  delay  in  introducing  it  into  the  Army, 
whicbL  it  is  said  to  be  so  well  calculated  to  benefit" 

Their  Lordships  obserye  upon  that  case,  that  the  introduction  of 
the  improyed  Knapsacks  being  in  the  year  1852,  when  Hhsxt  was 
no  Yolunteer  corps  in  existence,  they  could  only  baye  been  em- 
ployed by  Her  Majesty's  Goyemment,  and,  therefore^  their  Lord- 
ships seem  to  haye  thought  that  an  extension  of  this  Patent  (which 
could  affect  nobody,  and  could  only  be  beneficial  in  case  Her 
Majesty's  Goyemment  thought  fit  to  use  it,  and  if  they  did  no4> 
would  be  a  dead  letter)  was  in  the  proper  exercise  of  their  discre* 
tion. 

The  same  question  came  fully  before  their  Lordships  in  the  year 
1862,  in  BaheweWa  PaterU,  in  which  Lord  Chdimford^  in  deliyering 
their  Lordship's  judgment,  said  (1) :  *'  Li  the  course  of  the  opening 
of  the  learned  Counsel  for  the  Petitioner,  an  inquiry  was  made  by 
their  Lordships  whether  he  could  refer  to  any  case  in  which  there 
had  been  a  recommendation  of  an  extension  of  the  term  of  a  Patent 
for  an  inyention  which,  during  the  whole  course  of  fourteen  years, 
had  not  been  in  use,  and  it  appears  that  no  such  case  can  be 
found.    On  the  other  hand,  if  it  were  necessary,  it  might  be  shewn 
that  their  Lordships  haye  on  more  than  one  occasion  intimated 
that  the  fact  of  a  Patent  not  haying  been  used  would  be  one 
ground,  at  least,  for  refusing  to  recommend  an  extension  of  the 
term.   Now,  non-user  of  a  Patent  can  hardly  be  said  to  be  a  ground 
why  an  extension  of  the  term  should  be  absolutely  refused,  but  it 
must  always  amount  to  a  yery  strong  presumption  as  to  the  inyen- 
tion not  being  useful.-   Of  course  that  presumption  may  be  re- 
butted, as  all  other  presumptions  may  be,  by  eyidence  of  the 
utility  of  the  Patent,  and  if  upon  this  occasion  the  Patentee  has 
(1)  15  Moore*8  P.  C.  C88«8,  SSS. 
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J.  0.       been  able  to  give  satiflfactory  reasons  why  his  Patent,  which  wis 

1867       perfectly  well  known,  had  not  been  introduced  into  use,  tiiat,  d 

jnre       course,  would  have  answered  the  presumption,  which  is  prm' 

Au.an'b    yii^jfg  against  him,  on  account  of  the  non-user  of  the  Patent."    Hi- 

— — *       Lordship  goes  on  to  state,  that  although  the  presumption  miglt 

be  rebutted,  it  must  be  by  the  very  strongest^  the  most  distinrt 

and  clear  evidence,  and  in  that  case,  although  their  Ijordship» 

thought  it  a  very  remarkable  and  ingenious  invention,  tiiey  d>: 

not  think  proper  to  recommend  a  prolongation  of  the  term  iji  tL- 

Patent 

Li  the  present  case  their  Lordships  think,  that  there  is  nothk: 
to  rebut  the  fact  that  there  has  been  no  user  of  this  Patent  for  the 
]period  of  fourteen  years.    It  cannot  be  said  that  there  was  i^ 
knowledge  of  the  invention,  for  it  has  been  very  fully  advert^I 
and  made  known  on  various  occasions,  and  their  Lord^iips  b&rr 
also  to  observe  that  there  is  much  more  difficulty  in  dealing  will 
the  case  of  a  Patent  where  it  has  not  been  used  for  fonrtea 
years,  than  in  dealing  with  one  where  a  user  has  taken'  place,  be- 
cause, assuming  that  there  is  no  utility  in  the  invention^  there  i? 
nobody  whose  interest  it  is  to  oppose  it ;  but  where  it  has  beec 
used  for  a  considerable  number  of  years,  there  are  persons  vLl< 
always  desire  to  get  rid  of  the  iuvention,  and  from  them  tbeir 
Lordships  hear  all  the  arguments  which  can  properly  be  brought 
against  the  validity  of  the  Patent.    That  is  not  so  where  the 
Attorney-General  alone  appears  to  oppose  the  Petition,  because 
he  opposes  it  lightly,  he  merely  calls  their  Lordships'  attention 
to  the  circumstances  of  the  case,  and  submits  to  them,  whether 
the  utility  of  the  invention  is  proved ;  and  the  question  whether 
it  be  the  subject  matter  of  a  Patent,  the  profits  derived,  an*! 
various  other  matters  which  would  be  very  fully  discussed  if  there 
were  the  ordinary  opposition,  which  there  is  where  a  Patent  ha^ 
been  used,  fail  in  a  case  of  this  description. 

Now,  their  Lordships'  difficulty  arises  from  this  circumstauce: 
they  are  of  opinion  that  there  has  been  abundant  opportunities  of 
trying  this  Patent  In  the  first  place,  there  have  been  three  Com- 
panies attempted  to  be  set  on  foot  for  the  purpose  of  carrying  it 
into  execution,  which  have  failed  It  is  difficult  to  understand 
how,  in  the  years  1855, 1858,  and  1862,  there  should  have  been 
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the  failure  of  carrying  the  matter  into  execution,  in  case  the  J.O. 
Company  had  been  well  founded,  and  backed  by  competent  per-  1S67 
sonSy  and  the  invention  approred  of^  it  would  probably  have  'j^^ 
been  carried  into  fall  and  satisfactory  operation.    But  the  oppor-     p^JJ^* 

tunities  of  trying  the  utility  of  the  Patent  do  not  cease  there.       

There  have  been  two  large  Companies  formed  for  laying  an 
electric  telegraph  between  Ireland  and  the  UnUed  States,  upon 
both  occasions  Mr.  AUavls  Patent  has  been  carefully  brought  before 
them.  It  is  difficult  to  understand  (and  certainly  no  eyidence  of 
a  8atis£BU^ry  character  has  been  laid  before  their  Lordships  to 
satisfy  them)  why  it  should  be  that  a  small  body  of  proprietors, 
as  we  believe  was  the  tsuci  in  the  case  of  the  first  AUarUie  Tde- 
graph,  should  Toluntarily  accept  a  tender  of  £600,000,  to  do  that 
which  might  be  more  effectually  and  beneficially  accomplished  by 
a  tender  by  the  Patentee  of  £400,000.  It  is  not  suggested  that  they 
acted  from  any  corrupt  motives,  they  had  their  own  interest  to  con- 
sider,  and  yet  they  carefally  adopted  the  other  cable,  and  not  Mr. 
AUarCs  Patent  The  same  course  seems  to  have  been  pursued  with 
the  second  Ailantie  Tdegraph,  and  the  only  suggestion  why  they  did 
not  adopt  Mr.  AUan^s  Patent  is,  that  they  thought  it  best  to  adhere 
to  the  old  plans,  and  not  to  indulge  in  any  new  experiments,  and 
that  for  that  reason  they  did  not  attempt  to  use  Mr.  AUan^a  Patent. 
So,  in  the  case  of  the  Mediierranean  Cabley  Mr.  Allan's  Patent  has 
not  been  adopted.  Having  all  these  circumstances  present  to 
their  minds,  their  Lordships  think  that  the  rule  to  be  laid  down 
by  the  Judicial  Committee  in  this  case  is,  that  where  the  utility 
of  a  Patent  has  not  been  tested  by  actual  employment  for  a  period 
of  fourteen  years,  it  raises  a  very  strong  presumption  against 
its  utility,  which  can  only  be  rebutted  by  the  very  strongest 
evidence ;  and  that,  upon  the  present  occasion,  the  evidence,  so  fietr 
from  rebutting  the  presumption,  rather  leads  to  a  presumption 
that  this  was  considered  not  to  be  a  practical  P^tent^  however  • 

theoretical  it  might  be  found  to  be.  In  that  state  of  circum- 
stances, their  Lordships  think  that  they  cannot  with  propriety 
recommend  an  extension  of  the  present  Patent. 

Solicitors  for  the  Petitioner :  Lbffd  dt  Chevailier. 
Solicitors  for  the  Treasury,  for  the  Crown. 
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J.  c,^  In  re  POOLE'S  PATENT. 

^^^        iMm  Poiwe  taken  o\U  in  Sna^nd  h^^  Faient  grtmUd  in  a  Foni§n  Cmkf 
July  IS/Te,  19.       /^  ^^  '^^  Invention—Comirudum^Ad,  15  ^  16  Ftc<,  c  83,  fc  25-P«« 
— ^ '     '        to  grant  Prdkngatum  of  Term — Accounts—Fronts. 

The  Aot  for  ike  amending  tbo  law  lor  gnwlmg  Fatentik  Id  ft  UTiA, 
c.  83,  aec.  25,  does  not  deprive  the  Judicial  Committee  of  the  Privy  C«ffid 
of  the  power  to  entertain  an  application  for  an  extension  of  the  tem  d 
Letters  Patent  taken  out  first  in  England,  though  a  Patent  has  been  e^ 
tained  for  the  same  inventioa  in  a  Foreign  State ;  and  ihe  Vareigii  hk^ 
would  expire  before  the  expiration  ol  the  prolonged  term. 

Secus^  if  the  Patent  was  first  obtained  abroad  by  a  Foreign  subject^  i:^ 
afterwards  taken  out  in  England, 

A  Patentee  residing  in  America^  fbr  the  purpose  of  getting  ihs  psteott^ 
article  into  general  use  in  England^  arranged  with  an  Ag^nt  in  fflffati 
and  in  consideration  gave  him  a  moiety  of  the  royalties: — Hdd^  that  inesD* 
mating  the  profits  of  the  Patentee  derived  from  the  Patent,  such  moiety  f« 
to  be  deducted. 

XHIS  was  au  application  by  au  Assignee  of  a  Fateul^  ion 
prolongation  of  the  tenn  of  Letters  Patent  taken  out  in  Eaj^ 
in  November,  1853,  by  Jfo^es  Po6l9i  for  an  inventioJi  commoiucatad 
to  him  from  abroad,  being  ^  ImproTements  in  surface  condeDS^ 
and  in  evaporators  and  heaters  for  steam  engines." 

It  appeared  from  the  petition,  that  Po^Ze,  by  deedj  dated  tl» 
4th  of  May,  1854,  assigned  the  unexpired  term  of  the  P»ta^ 
and  of  any  extension  of  the  term,  to  one  SeweU,  a  British  9ubje(A 
resident  in  New  Torky  in  America,  who  was  the  first  discoyerer,  and 
had  communicated  the  invention  to  Pocde.  Sewdl,  in  Nov^iber, 
1854,  took  out  a  Patent  in  4mm(ki  for  the  same  invention.  Bf 
the  law  which  then  prevailed  in  Amerioa  the  Patent  would  expii* 
there  in  1867  (1).  Sewell  died  in  1865,  and  his  personal  repiesen- 
tatives  by  deed  assigned,  subject  to  half  the  royalties  bein^jw^ 
to  them,  the  residue  of  the  term  to  the  Petitionee  Thomas  Z^cmwk 

^  Pr«aen<:— Lord  Roiollt  (Mabteb  op  tbb  Rolls)^  Sib  Jahsi  Wauiv 
CoLVOs,  SiB  Sdwabb  Yauqhax^  WnajABta^  and  Sib  Bxcqabd  Tobix  E0* 

DEBSLEY. 

(1)  See   The   Comms.   of    Patents  July  26,  1861,  pp.  932  and  933,  as  fc' 

Joum.,  14  Feb.  1860,  pp.  216  and  S16  the  preMBt  rales  and  regulatioitf  in^ 

of  the  Acte  of  1836  and  1839  lelating  United  States  u  to  extensiooi  and  io 

to  previous  Foreign  Patents ;  and  lb.,  '  previous  Foreign  Patents, 
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The  evidence  established  that  the  inyention  was  a  most  meritorious       J.  a 
and  useful  one ;  and^  as  respected  the  remuneration  receiyed  by       1867 
SetveUj  that  for  the  first  seven  years  no  profits  were  made,  and  it       ^^ 
was  only  when  he  entered  into  an  arrangement  with  an  Agent  to     p]^^*^ 
work  the  Patent  in  England,  in  consideration  of  the  assignment  of       ^— 
a  XQoiety  of  the  royalties,  that  any  profits  were  made.    The  ao- 
counts  shewed  a  profit  of  about  £7,000,  of  which  the  Agent  in 
England  had  receiyed  half  for  royalties.    There  was  no  account 
put  in  evidence  of  the  profits  derived  from  the  American  Patent 

A  question  arose  whether,  as  the  Patent  in  America  would 
expire  in  the  course  of  a  year,  it  was  in  the  power  of  the  Judicial 
Committee  to  grant  an  extension  of  the  English  Patent. 

By  the  Act  for  amending  the  law  for  granting  Patents  for 

inyentions,  16  &  16  Yict.  c  83,  sec.  25,  it  is  enacted,  that  '*  Where, 

upon  any  application  made  after  the  passing  of  this  Act,  Letters 

Patent  are  granted  in  the  United  Kingdom  for  or  in  respect  of  any 

inyention  first  invented  in  any  Foreign  country,  or  by  the  subject 

of  any  Foreign  Power  or  State,  and  a  Patent  or  like  privilege  for 

the  monopoly  or  exclusive  use  or  exercise  of  such  invention  in  any 

Foreign  country  is  there  obtained  before  the  grant  of  such  Letters 

Patent  in  the  Ui%iled  Kingdom,^  rights  and  privileges  under  such 

Letters  Patent  shall  (notwithstanding  any  term  in  such  Letters 

Patent  limited)  cease  and  be  void  immediately  upon  the  expiration 

or  other  determination  of  the  term  during  which  the  Patent  or  like 

privilege  obtained  in  such  Foreign  country  shall  continue  in  force, 

or,  where  more  than  one  such  Patent  or  like  privilege  is  obtained 

abroad,  immediately  upon  the  expiration  or  determination  of  the 

term  which  shall  first  expire  or  be  determined  of  such  several 

Patents  or   like  privileges:    Provided  always,  that  no  Letters 

Patent  for  or  in  respect  of  any  invention  for  which  any  such 

Patent  or  Uke  privilege  as  aforesaid  shall  have  been  obtained  in  any 

Foreign  country,  and  which  shall  be  granted  in  the  said  TJniied 

Kingdom  after  the  expiration  of  the  term  for  idiich  such  Patent  or 

privilege  was  granted  or  was  in  force,  shall  be  of  any  validity." 

Mr.  Adm^  tot  the  Petitioiier : — 

This  section  has  no  application  to  the  present  case,  which  differs 
essentially  from  the  case  contemplated  by  the  Legislature,  which 
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J.  c.       wad  obviously  intended  to  apply  only  to  cases  where  Lettea  Patent 

iser       had  been  obtained  abroad  in  the  first  instance.    That  was  the 

jy^       construction  put  upon  this  section  by  Lord  Wendeyddle  in  Ami 

rATraT      -P^^  (1)>  where  a  Foreign  Patent  had  expired  before  the  apjii- 

cation  for  extension  of  the  English  Patent ;  and  the  same  princip.^ 

was  recognised  in  Newton's  Patent  (2) ;  but  the  very  question  now 
raised  was  determined  in  Betts's  Patent  (3).  In  that  case  tkre 
were  three  Patents  granted  for  the  same  inyentiouy  in  Frana, 
Belgium,  and  England,  and  the  Belgian  Patent  had  expirei 
before  the  appb'cation  for  a  prolongation  here  ;  yet»  as  the  Esg- 
lish  Patent  was  obtained  first,  this  Tribunal  held  that  the  sectiiQ 
did  not  apply,  so  as  to  deprive  the  Committee  of  the  power  to 
entertain  the  application.  By  the  Patent  Law  now  in  force  in  the 
United  States,  the  American  Patent,  having  been  previouslj  ob- 
tained abroad,  extends  only  for  seventeen  years  (4). 

Mr.  Hannen,  on  behalf  of  the  Crown : — 

Submitted,  firsts  that  accounts  were  not  satisfisK^tory,  or  the 
requirements  enumerated  in  Trotnuin'e  Patent  (5)  comph'ed  with; 
secondly,  that  the  remuneration,  £7,000,  received  by  8ewSj  ic 
ISngland,  although  the  Patent  was  a  meritorious  one,  was  ampl^, 
and,  further,  that  it  was  not  shewn  what  profits  were  denVed  by 
SeweU  from  the  American  Patent. 

Mr.  Aston : — 

It  is  admitted  that  this  is  a  most  useful  Patent,  yet  it  is  proved 
that  all  SeiveB  has  received  for  the  English  Patent  has  been 
£3,500,  a  remuneration  totally  initdequate  for  such  an  inventioiL 
In  taking  the  accounts,  one  half  of  the  royalties  paid  to  the  Ag^^ 
is  to  be  deducted  {Perkins'  Patent  (6))  from  the  profits  derived 

1867       Lord  BoMiLLY  :— 
July  20.         In  this  case  their  Lordships,  having  considered  the  endem 
laid  before  them,  are  of  opinion  that  a  case  has  been  made  out  k 

(1)  9  Moore's  P.  G.  Cases,  43.  pp.  932  and  933,  July  26, 1861,  vbere 

(2)  15  Moore's  P.  G.  Cases,  176.  the  Act  relating  to  Extension  of  Foifij^ 

(3)  1  Moore's  P.  C.  Gases  (N.  S.)  49.  Patents  is  set  out. 

(4)  See  The  Comms.  of  Pat  Joum.  (5)  Law  Bep.  1  P.  C.  lia 

^'(6)  2  Webs.  Pat  Gases,  16. 
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sk  prolongation  of  the  Patent,  pioTided  no  legal  impediment  stands       J.  a 
in    the  way.    It  appears  tl&t  Sewdl  took  out  a  Patent  in  this        1867 
eoimtry,  in  XoTember,  1853,  for  the  ordinary  term  of  fourteen       j^^  „ 
ye^rs,  and  that  in  the  following  XoTember,  in  1854,  he  obtained  a     ^)[^^ 
Patent  in  the  Uniied  StaieSy  which,  according  to  the  law  then  ex-       — * 
isting  there,  would  expire  one  year  after  the  time  when  the£nglidi 
Piitent  would  expire.    Their  Lordships  are  informed,  though  I  am 
not  sore  that  the  evidence  of  this  is  distinctly  before  them,  thai 
SetC'en  was  an  £ngIish-bom  subject,  residing  in  America  when 
the  Patent  was  taken  out    Their  Lordships  do  not  oonsid^  that 
eirenmstauce  of  very  material  importance  with  respect  to  the 
question  which  arises  upon  the  point  of  law  to  be  mentioned 
presently. 

It  appears  that  for  the  first  six  years  Sewell  made  no  profit 
at  all  in  this  country.  There  is  no  account  of  what  profits  he 
made  in  the  Uniied  Slaies,  nor  do  their  Lordships  think  it  material 
for  this  purpose,  because  the  question  before  them  is,  what  profits 
w  ere  male  and  what  benefits  were  sustained  by  the  introduction  of 
the  iuTention  into  this  countiy.  It  appears  that  he  made  no  profits 
at  all  for  nearly  seven  years ;  but  for  the  remaining  seven  years 
be  seems  to  have  made  a  little  more  than  £7,000  in  the  whole.  It 
was  accomplished  in  this  manner : — He  employed  a  gentleman  to 
come  to  this  country  to  manage  the  Patent  for  him,  upon  an 
agreement  that  they  should  divide  the  profits  between  them. 
Upon  the  documentary  evidence  given  to  their  Lordships,  which  is 
coufirmed  by  the  evidence  taken  orally  before  them,  it  appears 
that  they  have  had  about  £3,500  each. 

Their  Lordships  consider  that  the  Patent  is  one  of  great  utility. 
They  think  that  it  has  been  proved  to  them  that  it  is  a  Patent  of 
great  advantage  for  the  construction  of  steam  engines.  That  the 
mode  of  fixing  the  tubes  so  as  to  enable  a  perfect  flow  of  cold  water 
to  take  place  externally,  thus  producing  the  required  effects  of  con- 
densation of  the  steam  without  the  injurious  consequences  hitherto 
observed,  is  of  the  greatest  value.  The  testimony  is  unanimous  on 
that  subject  Mr.  Hannen  very  properly  stated  that  he  could  not 
dispute  that  there  was  very  great  utility  in  the  invention.  That 
being  so,  their  Lordships  think  that  £7,000  is  an  inadequate  remu- 
neration for  the  time,  and  trouble,  and  risk  occasioned  by  this 
Vol.  L  S  2  U 
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J.  0.       inventioiiy  and,  therefore,  that  it  is  desirable  that  the  Patent  should 

1867       be  extended. 

^^  The  question  then  arises,  whether  their  Lordships  are  fettered 

^Poole's      by  ^jy  legal  impediment  from  granting  any  extension.    The  ob- 

—  jection  is  taken  that,  by  the  25th  section  of  the  Act^  15  &  16 
Vict.,  Letters  Patent  in  the  United  Kingdom  cannot  continue 
in  force  after  the  expiration  of  a  Foreign  Patent ;  and  if  that  is  the 
true  constmction  of  the  Statute,  the  result  will  be,  that  upon  the 
expiration  of  the  American  Patent,  no  Patent  can  be  granted  in 
this  country.  But  their  Lordships  think  that  this  is  not  the  tme 
construction  of  this  clause.  The  clause  is  this : — [His  Lordship 
read  the  section,  ante,  p.  515,  and  proceeded.]  Now,  their  Lord- 
ships think,  upon  the  due  construction  of  that  clause,  that  it 
applies  to  the  case  where  a  Patent  has  been  obtained  in  a  Foreign 
country  before  the  Patent  was  obtained  in  this  country,  combined 
with  this  further  circumstance,  that  the  invention  in  respect  of 
which  the  Patent  here  was  granted  was  first  inyented  either  in  a 
a  Foreign  country  or  by  the  subject  of  a  Foreign  State.  Their 
Lordships  are  of  opinion,  therefore,  that  this  clause  of  the  Statute 
must  apply  to  a  case  where  a  Patent  has  been  previously  obtained  in 
a  Foreign  country.  And  it  is  obvious,  &om  various  considerations, 
that  that  must  be  the  meaning  of  the  clause,  for,  if  not,  an  English- 
bom  subject  who  took  out  a  Patent  in  this  country  for  an  invention 
invented  here  could  not  venture  to  take  out  a  Patent  in  a  Foreign 
country  if  the  Patent  in  the  Foreign  country  was  of  shorter  dura- 
tion than  in  this  country,  as,  for  instance,  in  Belffium,  where  the 
term  appears  to  be  ten  years,  as  it  would  absolutely  preclude  his 
ever  applying  for  a  continuation  of  the  Patent  here,  inasmuch  as 
the  Patent  for  the  same  invention  would  previously  have  expired 
in  the  Foreign  country.  Therefore,  their  Lordships  think  that  the 
section  is  not  meant  to  apply  to  such  cases,  nor  to  prevent  persons, 
if  they  are  natural-bom  English  subjects,  who  have  taken  out  a 
Patent  here,  from  obtaining  a  continuation  of  the  Patent,  though 
they  have  subsequently  taken  out  a  Patent  in  another  country  for 
the  same  invention. 

Their  Lordships'  view  of  this  case  is  confirmed  by  the  case  of 
Bdfs  Patent  (1).    There  it  appears,  that  the  Letters  Patent  for 
(1)  1  Moore's  P.  C.  Cases  (N.  S.)  49. 
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an  invention  made  in  England  were  granted,  in  1849,  to  Mr.  J.o. 
BettSj  who  was  a  British  enibject.  In  the  following  year  a  Patent  18C7 
was  granted  in  France  for  the  same  invention  for  fifteen  yearsy  jj^^ 
and  in  the  same  year  another  Patent  was  granted  in  Bdgiwn  ^oolb's 
for  ten  years.  The  Bdgian  Patent  of  course  expired  before  — 
the  English  Patent,  and  before  any  application  was  made  for  a 
prolongation  of  the  Patent  In  that  case  the  Judicial  Com- 
mittee held  tha;t  the  section  which  I  have  read  did  not  apply  so 
as  to  deprive  their  Lordships  of  the  power  of  entertaining  an 
application  for  a  prolongation  of  the  Patent ;  and  their  Lordships 
in  that  case  decided  that  this  section  applied  only  to  cases  where 
the  original  Patent  had  been  granted  in  a  Foreign  country,  and 
not  to  those  where  the  Patent  had  been  first  granted  in  the  United 
Kingdom  ;  and  in  this  decision  no  reference  is  made  to  the  question 
by  whom  the  Patent  was  taken  out,  whether  by  a  foreigner  or 
natural-bom  English  subject.  Their  Lordships  think  that  decision 
applies  to  this  case.  The  Patent  here  was  taken  out  in  November, 
1853,  and  the  Patent  in  the  United  States  was  taken  out  in  Novem- 
ber, 1854.  The  consequence  of  this  is,  that  their  Lordships,  taking 
into  consideration  the  whole  of  the  matter,  the  remuneration  re- 
ceived, the  value  of  the  invention,  and  the  arrangement  which  has 
been  entered  into  between  the  gentleman  who  applies  here  and 
the  &mily  of  the  inventor,  who  is  deceased,  think  it  fit  that  an 
extension  should  be  granted  for  five  years ;  and  their  Lordships 
will,  therefore,  humbly  report  to  Her  Majesty  as  their  opinion,  that 
this  Patent  should  be  so  extended. 

Solicitor  for  the  Petitioner :  Bristow  Hunt. 
Solicitors  to  the  Treasury,  for  the  Crown. 
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J.  a*      THE  ATTORNET-GENERAL  op  OUK  LA3>Y 
1867          THE  QUEEN  fob  the  COLONY  OF  NEW    Appbllast; 
fy^^  2a      SOUTH  WALES 

•"""  AND 

HENRY  LOUIS  BERTRAND Rbfoiddi 

ON  APPEAL  FROM  THE  SUPREME  COURT  OP  NEW  SOUTH  VALES. 

Prerogative  rf  the   Croum^Appeal  to  Frivy  CouncU  from  the  Cdama  « 
Criminal  eouM—Fehnif—New  Trial^Evidenoe — Judgt^s  notes. 

It  is  the  inheient  prerogative  rights  and,  on  all  proper  occamoDs,  the  diny. 
of  the  Queen  in  Council  to  exercise  an  appellate  jurisdidaoQ  in  sD  cm 
criminal  as  well  as  civile  arising  in  the  GolonieSy  from  whidi  an  ^fpa^  a 
and  where,  either  by  the  terms  of  a  Charter  or  Stafcate,  die  power  d  lit 
Crown  has  not  been  parted  with,  with  a  view  not  only  to  eosore, as  ^'-i 
may  be,  the  due  administration  of  justice  in  an  individual  case^  bat  ila.  :^ 
pieaerve  generally  the  due  course  of  procedure. 

The  exercise  of  this  branch  of  the  prerogative  in  criminal  cua  iitobe 
cautiously  admitted,  and  is  regulated  by  oonsidenition  of  drcnmstaaoK  tf 
consequences.  Leave  to  appeal  will  only  be  granted  in  spedal  drcomstacfis- 
suph  as  where  a  case  raises  questions  of  great  and  general  importanoe  is  ^^ 
administration  of  justice,  when  it  will  be  proper  for  the  Jmfidsl  GodblSk 
to  advise  the  allowance  of  such  an  appoaL 

A  Prisoner  was  tried  by  the  Court  in  New  South  Wales  fix  Feloo;/^ 
jury  not  agreeing,  were  dischaiged,  and  a  fresh  trial  had.  On  the  skx^ 
trial,  at  the  same  sittings,  before  another  jury,  some  of  tbe  witaeasa  bi^< 
been  re-swom,  the  evidence  given  by  them  at  the  first  trial  was  read  omt: 
them  from  the  Judge's  notes,  liberty  being  gbrea  both  to  the  prosecotia  i^ 
to  the  Prisoner  to  examine  and  cross-examine : — 

Held,  on  appeal  from  a  judgment  of  the  Supreme  Court  at  Xev:  st  ■ 
Wales  granting,  in  such  circumstances,  a  new  trial : — 

Firsts  that  tiie  course  adopted  by  the  Judge  at  the  fresh  trial  vaain^' 
and  could  not  be  cured  even  by  the  consent  of  the  Prisoner:  sod 

Secondly,  that  according  to  the  English  law  prevailing  in  New  S<ndk  ^^ 
the  Supreme  Court  had  no  power  to  grant  a  new  trial  in  a  case  of  Feknj* 

The  case  of  The  Queen  v.  Soai/e  (1),  in  which  a  new  trial  was  gnc*-^ 
after  conviction  for  Felony,  by  the  Court  of  Queen's  Bench,  examined  and  :^' 
followed. 

iHTS  was  an  appeal  fix>m  the  judgment  of  the  Snpreme  Coorti'*^ 
New  South  Wales  granting  a  new  trial  in  the  case  of  the  Queen  on 

•  Present :— Sib  John  Taylor  CctLESWQit,  Sm  Wiluaic  Eble,  Sia  t^f^ 
Vaughan  Whjjamb,  Sib  Fttzrot  Kxlly  (The  Lobd  Chief  BAioN),aii<^^^ 

RiCHABD  ToBIK  EiNDEBBLXT. 

(1)  17  Q.  B.  Rep.  238. 
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the  pioflecBtum  of  the  Attomey-Clenetal  for  the  C0I01179  agamst        J.  a 
the  Bespondeiity  Berlrand,  undei  the  IbUowing  drcumstanoes : —  ise? 

On  the  18th  of  December,  1865,  an  infimnatioii  (1)  wae  filed  in  Baa. 
the  Sapreme  Court  of  New  Bouih  TToZes,  at  the  sittingB  held  at 
Dimlinghimtj  in  Sjfdnegy  in  that  Colony,  as  a  Coort  of  Oyer  and 
Terminer  and  Goal  deliTery,  by  Her  Majesty's  AttcMcney-General 
for  the  Colony,  dmrging  that  the  Bespcndent,  on  the  6th  of 
October,  1865,  at  Saint  Leonard^By  in  the  Colony  aforesaid, 
feloniously,  wilfblly,  and  of  his  maUce  aforethought,  did  kill  and 
murder  one  Henry  Kinder. 

To  this  informatkm  the  Priscmer  )>leaded  not  guilty,  and  issue 
was  joined  thereon.  The  Prisoner  was  tried  on  the  14th,  15th, 
and  16ih  days  of  February,  1866,  before  the  Chief  Justice^  Sir 
Alfred  Stqfhen,  and  a  jury.  The  evidence  for  the  Crown  having 
been  taken,  the  Counsel  for  the  Prisoner  addressed  the  jury  on 
his  behalf  and  no  witnesses  being  called  for  the  defence,  the 
jury  was  charged  by  the  Chief  Justice  and  retired  to  consider 
their  verdict,  and  after  having  been  locked  up  for  twenty-one 
hours  and  upwards,  returned  into  Court,  and  stated  that  they  had 
liot  agreed  upon  their  verdict^  and  were  not  at  any  time  likely  to 
agree  thereon ;  whereupon,  having  been  then  kept,  without  at  any 
time  separating,  for  the  space  of  three  days  and  three  nights  and 
upwards,  and  stating  that  they  were  exhausted,  and  that  some  of 
them  were  ill,  the  Chief  Justice  discharged  them  from  giving  any 
verdict,  and  remanded  the  Prisoner  to  his  former  custody. 

On  the  22nd  of  tlie  same  month  of  February,  and  at  the  same 
sittings  of  the  Court,  the  Prisoner  was  again  brought  for  trial 
before  the  Court,  and  was  then  and  there  tried  before  the  Chief 
Justice  and  another  jury,  when  that  jury  found  a  verdict  ci  guilty, 
and  the  Court  sentenced  the  Priscmer  to  death. 

At  the  second  trial  the  Chief  Justice  allowed  the  evidence  of 
several  of  the  witnesses  who  had  been  called  as  witnesses  for  the 
Crown  at  the  first  trial,  to  be  taken  in  the  following  manner : 
each  of  such  witnesses  was  placed  in  the  witness  box,  and 
was  then  sworn  in  the  usual  manner;   the  Chief  Justice  then 

(1)  By  the  law  prerailiDg  in  New  that  Colonj  stands  in  the  i^aoe  of  an 
S(mth  Walesj  an  information  at  the  indictment  found  by  a  Orand  jury  in 
instance  of  the  Attornoy-General   of      England. 

3  2X2 
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J.C.       informed  the  witness  that  he  intended  to  read  oyer  tbe  tx^ 

1867        which  he  (the  Chief  Justice)  had  taken  of  the  evidence  giTea  h 

^,       the  witnesses  at  the  foimer  trial,  and  that  if  the  witness  wished  to 

^    ^'         add  anything  to  the  evidence  he  had  then  given,  or  to  alter  ot 

correct  it  in  any  way,  he  could  do  so.   The  Chief  Justice  also  tha; 

informed  the  Counsel  for  the  Prisoner  and  the  Counsel  for  tb 
Crown,  that  if  either  of  them  wished  to  ask  the  witnes  xi] 
questions  he  could  do  so.  No  specific  or  definite  consent  was  gir^ 
by  the  Prisoner  or  his  Counsel  as  to  the  proposed  course  beizi: 
adopted,  or  as  to  any  specific  witness  being  thus  exanuned;  boti. 
objection  was  then  made  by  the  Prisoner  or  his  Counsel,  ai: 
they  were  considered  by  the  Court  to  have  assented  to  the  (msr 
proposed. 

On  the  first  trial,  at  the  close  of  the  defence,  the  Counsel  pit^ 
cuting  for  the  Crown  claimed  to  reply,  but  upon  objection  beii: 
taken,  the  claim,  at  the  suggestion  of  the  Chief  Justice,  mamr 
drawn.  But  at  the  second  trial,  at  the  close  of  the  defence,  tk 
Counsel  prosecuting  for  the  Crown  (and  acting  for  the  Attontej- 
General),  claimed  and  was  allowed  by  the  Chief  Justice  to  replj. 
the  Prisoner's  Counsel  having,  as  was  alleged,  been  induced  by  tin 
withdrawal  on  the  former  occasion  of  the  claim  to  reply,  to  mj- 
pose  that  if  he  did  not  call  witnesses  no  reply  would  be  allov^i 
abstained  from  calling  witnesses. 

On  the  12th  of  March,  1866,  the  Supreme  Court  of  New  W 
Wales  sitting  in  Banco,  upon  the  motion  of  the  Counsel  for  the 
Prisoner,  g]:anted  a  rule  nisi  calling  upon  the  Attomey-Genea 
to  shew  cause  why  the  verdict  of  guilty  should  not  be  set.aadi". 
and  why  a  new  trial  of  the  issue  should  not  be  had,  or  whjtk 
judgment  should  not  be  arrested  on  the  ground  (inter  alia)  i^t 
the  evidence  of  some  of  the  witnesses,  called  on  behalf  of  the  Cidvi: 
upon  the  trial,  had  been  read  to  the  jury  from  the  notes  taken  by 
the  Chief  Justice  at  the  former  trial,  and  that  a  reply  hsd  i^ 
permitted,  contrary  to  the  practice  of  the  Court,  by  which  tht 
Prisoner  had  been  prejudiced  in  his  defence. 

The  rule  nisi  came  on  for  argument  before  the  Court  in  Banco, 
on  the  17th  of  March,  1866,  when,  upon  hearing  Counsel  on  the 
part  of  the  Attorney-Greneral,  and  also  upon  the  part  of  ti^ 
Respondent,  the  Judges  of  the  ^  Court 'sitting   in   Banco  gave 
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judgment.    Mr.  Justioe  Bargrave  and  Mr.  Justice  Cheeke  gave       J.O. 
judgment  to  the  effect,  that  at  the  second  trial  there  had  been       1867 
a  substantial  miscarriage  of  justice,  and  that  there  ought  to  be  a       hbg. 
new  triaL    They  were  of  opinion,  that  the  jurisdiction  of  the    -Qg^^^ij^^ 
Supreme  Court  of   New  South   Wales  being  declared    by  the        — 
9  Geo.  4,  c.  83,  s.  3,  to  be  co-extensive  in  all  civil  and  criminal 
matters  with  the  jurisdiction  of  the  Court  of  Queen's  Bench  at 
Westminster,  and  that  Court  having,  in  the  recent  case  of  The  Queen 
V.  Seaife  (1),  upon  grounds  analogous  to  the  present  case,  granted 
a  new  trial,  it  was  competent  for  the  Supreme  Court  to  do  the  like  : 
as  the  mode  adopted  by  the  Chief  Justice  in  submitting  the  evi- 
dence to  the  jury  on  the  second  trial  was  irregular,  and  amounted 
to  such  a  miscarriage  of  justice  as  entitled  the  prisoner  to  a  new  triaL 
The  Chief  Justice  was  of  opinion  that,  admitting  the  authority  of 
the  decision  in  Z7^  Q^een  v.  Seaife^  and  the  analogy  of  the  Supreme 
Court  to  the  Court  of  Queen's  Bench  at  Westminster,  yet  that 
there  had  been  no  such  miscarriage  of  justice  as  would  entitle  the 
Prisoner  to  a  new  trial,  inasmuch  as  the  evidence  alleged  to  have 
been  irregular  had  been  so  taken  at  the  instance  of  the  Prisoner 
personally,  and  upon  the  application  of  his  Counsel,  and  as  there 
was  no  ground  whatever  for  supposing  that  the  Prisoner  had  been 
injuriously  affected  thereby,  therefore,  that  the  rule  asked  for  ought 
to  be  refused.  Mr.  Justice  Faueett  gave  judgment  in  accordance  with 
the  opinion  of  the  Chief  Justice ;  but  subsequently  withdrew  his 
judgment  in  order  that  there  might  be  an  appeal  to  Her  Majesty 
in  CouncQ,  and  the  verdict  so  found  by  the  jury,  upon  the  trial  of 
the  Prisoner  upon  the  22nd  of  February,  1866,  was  thereupon  set 
aside  and  a  new  trial  granted. 

A  petition  for  special  leave  to  appeal  against  this  judgment  was        ^^^^ 
presented  by  the  Attomey-Greneral  of  the  Colony  to  Her  Majesty     June  27* 
in  Coimcil.    The  petition  was  heard  ex  parte. 

The  Attomey-Oeneral  (Sir  22.  Palmer,  Q.C.)  and   Sir  Hugh 
Cairns,  Q.C.,  for  the  Petitioner: — 

By  the  imperial  Statute,  9  Geo.  4,  c.  83,  ss.  3,  4,  the  constitu- 

*  Present: — Lord  Wknsletdalb,  Sib  John  Tayloe  Ck)LEBiDGE,  and  Sib 
Edwabd  Vaughan  Williams. 

(1)  17  Q.  B.  Rep.  238. 
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J.  G.  tkm  of  the  Supreme  Court  in  Nmff  9ouOh  Wales  is  deSned  §d 
1867  declaredtobe  a(>Kirtof  Beooid^andtopossesBthesamejiiriBd]^ 
Sbo.  >^<1  powoTS  as  the  Courts  of  King^s  Bench,  Conunon  FlsiB^aiidEx- 
^^g^l^j^^^  chequer,  in  tk^hmd.  The  Englidi  law  of  procedme,  theiebre,! 
—  the  role  to  govern  the  case.  %^  that  law  no  new  trial  lies  in  t  cue 
of  Felony.  It  is  troe  that  in  The  Qmemy.  Seaife  (l^a  newlziaL 
where  there  had  been  a  oonyiction  for  Felony,  was  granted  bj  tk 
Court  <^  Queen's  Bench,  bat  we  submit  that  that  case,  vHm  ex- 
amined, cannot  be  upheld,  and  is  oontzary  to  law.  [Sib  Edwibi 
Yauohak  Williams  >-There  the  record  was  brought  npnl 
became  a  Court  of  Queen's  Bench  record.  Here  it  is  an  inibint- 
tion  at  the  instance  ci  the  Attomey-Oeneral  of  the  ColoDj^tti 
the  question  is,  whether  there  is  the  same  means  of  makiiig  it  i 
Crown  OlBSce  record  and  removing  it.]  The  coniBe  adopted  Ij  tie 
the  Chief  Justice  at  the  second  trial,  in  reading  the  eridenoeoftk 
witnesses  taken  at  the  first  trial,  instead  of  examining  them  dbat 
as  in  a  case  of  a  new  trial,  where  the  former  jury  has  been  disdui^ 
on  the  ground  of  illness  of  one  of  the  jurors,  or  otherwise,  witbcnt 
giving  a  verdict,  as  in  Bex  v.  Edwarde  (2),  Kinlock's  Cam  (3),  e^ 
if  it  constituted  such  an  irr^ularity  as  to  have  occasiaDed  iv» 
carriage  of  justice,  yet  the  remedy  in  a  Criminal  suit  is  DOt  Wt 
new  trial;  that  is  not  the  practice  here,  and  cannot  be  in  tbe  Ookoj 
6iNewao%i£k  Wales. 

The  Crown,  by  virtue  of  its  prerogative,  can  admit  an  api^l 
from  a  Colonial  Court,  even  in  a  criminal  matter,  unless  it  ^ 
parted  with  that  right  by  Act  of  Pariiament,  or,  as  in  the  case  of 
the  Supreme  Courts  in  the  East  Indies,  by  the  Charter  of  3^ 
creating  the  Courts:  The  Queen  Y.EduljeeByfxm^{4t);  The  Qii^ 
V.  AHoo  Paroo  (5);  The  Queen  v.  Joykissen  Mookerjee  (6);  n« 
Falkland  Hands  Company  v.  The  Queen  (7).  In  the  latter  case  i 
is  laid  down  by  Lord  Kinffsdown,  that  *'it  may  be  assumed  that 
the  Queen  has  authority  by  virtue  of  the  prerogative  to  review  tie 
decisions  of  all  Colonial  Courts,  whether  the  proceedings  be  of^ 
civil  or  criminal  character,  unless  Her  Majesty  has  parted  ^ 

(1)  17  Q.  R  Rep.  238.  (4)  6  Moore's  P.  C.  Caaea*  276. 

(2)  3  Camp.  208 ;  S,  C.  4  Taunt  309.  (5)  Ibid.  296. 

(3)  Foster,  16.  (6)  1  Moore's  P.  C.  CbaeB(N.S.)  2i2. 

(7)  1  Moore's  P.  a  Cases  (N.S.)  299. 
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such  authority."  The  royal  prerogative  to  entertain  such  appeals  j.  c. 
is  not  expressly  taken  away  by  the  Statute,  9  Gea  4,  c.  83,  creating  i807 
the  Supreme  Court  at  New  South  Wdtes,  and,  therefore,  subsists. 

XiOBD  WbnhlbybaiiE  :—  — 

Their  Lordships  are  of  o|anion,  that  sufficient  grounds  appear 
upon  the  face  of  these  proceedings  for  tlhem  to  recomm^id  that 
the  leave  sought  to  appeal  should  be  granted.  The  allowance  of 
the  iq^peal  musti  howevei^  be  on  tenns;  the  Prisoner  must  remain 
in  prison  until  he  is  delivered  in  due  course  of  law. 

By  an  Order  ih  Council  made  on  the  petition,  leave  to  appeal 
"was  granted,  and  it  was  ordered  that  all  farther  proceedings  in  the 
matter  should  be  stayed  until  the  decision  of  Her  Majesty  in 
^Council  upon  the  appeal  should  be  known  in  the  Colony. 

13ie  appeal  havii^  been  admitted  now  came  on  liar  hearing.  1867 

Sir  B.  Palmer,  Q.C.,  and  Mr.  Hamen,  for  the  Appellant:—  J«»^.» 

It  was  not  competent  for  the  Supreme  Court  of  New  8ciu£k 
Walez  to  grant  a  new  trial  in  a  case  of  Felony,  whether  capital  or  • 

otherwise.    That  Court  was  estaUished  by  the  Charter  of  Justice 
of  the  13th  of  October,  1823,  made  pursuant  to,  and  under  the 
authority  of,  the  previous  Act  of  the  4  G^.  4,  c  96,  and  confirmed 
and  continued  by  the  Statute,  9  Greo.  4,  c.  83.    By  the  3rd  section 
of  the  latter  Act,  the  constitution  of  the  Su^«me  Court  is  made 
identical  with  that  of  the  Supreme  [Courts  in  Wedmrnter.    Both 
the  Charter  of  Justice  and  the  Statute,  9  Geo.  40.83,  give  an  appeal 
to  Her  Majesty  in  Coundl  from  judgments,  orders,  and  decrees  of 
the  Supreme  Court:  but  there  is  no  mention  o^  or  provision  for, 
appeals  in  criminal  proceedings.    No  such  provision  is  to  be  found 
in  the  7  &  8  Vict  c.  38,  which  enlarged  and  improved  the  jurisdic- 
tion of  Her  Majesty  in  Council,  or  in  the  provisions  contained  in  the 
Privy  Council  Act,  3  &4  Will.  4,0.41.  Nor  is  there  any  appeal  given 
in  criminal  matters  by  the  Act,  11  &  12  Yict  c  78,  for  the  amende 
ment  of  the  administration  of  the  Criminal  Law,  which  has  been  in- 
troducedand  made  law  in  New  South  Wales  by  Act,  15  Yict,  No.  8 
of  1849.  These  Acts,  it  is  true,  provide  for  the  reservation  of  points 
of  law  in  criminal  trials,  but  such  points  are  to  be  reserved  by  the 
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J.  0.       Judge,  to  be  argued  and  determined  before  a  quorum  of  the  Judges 

1867       of  the  Supreme  Court,  and  though  such  proyision  may  be,  in  boju 

]^       respects,  equivalent  to  an  appeal  in  a  criminal  suit,  there  is  m 

^         authority  either  in  our  Courts,  or  the  Supreme  Court  of  New  finitl 

—        TFoZes,  to  grant  a  new  trial  in  a  criminal  suit   It  is  not  necessary  kr 

us  to  contend  that  the  Queen  has  not  the  power  of  granting  an  appe&i 

in  a  criminal  suit.    This  is  a  case  of  the  Court  below  smam 

authority  to  grant  a  new  trial,  a  power  it  was  not  competent  u 

exercise,  any  more  than  the  Courts  at  Westminster  HalL  Theoaly 

case  to  be  found  for  such  a  proceeding  is  The  Queen  y.  8eaife[l 

which,  however,  when  examined,  is  no  authority ;  the  question  (i 

the  power  of  the  Court  of  Queen's  Bench  was,  in  fiict,  nefe 

argued.     Granting  new  trials  is  a  practice   of   comparaMj 

modem  date.     The  history  of  its  introduction  is  to  be  found  i: 

The  King  y.  Mawbey  (2),  which  was  a  case  of  misdemeanor  qdIj. 

In  a  note  to  the  case  of  The  King  y.  The  InhcMants  of  the  Qmt: 

of  Oxford  (3),  it  is  stated,  that  there  is  no  instance  of  a  newtii 

being  granted  in  a  capital  case.    All  the  authorities  upon  the  pairi 

are  collected  there. 

With  regard  to  the  merits,  even  if  the  Supreme  Court  poeesai 
the  power  of  granting  a  new  trial  in  a  criminal  proceeding,  ^ 
we  deny,  the  power  was  wrongly  exercised  in  this  case,  as  the  rail- 
ing of  the  evidence  of  the  witnesses  taken  at  the  former  trial  vu 
regular  and  with  the  consent  of  the  Prisoner.  The  same  cooise 
was  adopted  by  Mr.  Justice  Faiteson  in  Bex  v.  Foster  (4).  E^ai 
if  there  was  an  irregularity  it  was  trivial,  and  in  no  waycalcnkteo 
to  injure  the  Prisoner,  and  there  was  no  miscarriage  of  justice  ce 
casioned  by  such  a  course.  The  cases  of  The  King  v.  Mioardi{o) ; 
The  King  v.  Streek  (6) ;  Stokes's  Case  (7)  Foster's  Case  (4),  reUed  oa 
by  the  Chief  Justice  of  the  Court  below,  are  all  cases  before  a 
single  Judge,  and  have  no  binding  authority  as  decifiionfl  on  to 
Tribunal.  Neither  the  withdrawal  of  his  judgment  by  Mr.  Jn^^ 
Faueetty  or  the  allowance  of  the  reply  to  the  Crown,  formed  any 
valid  ground  of  objection;    they  are  both  consistent  with  tbf 

(1)  17  Q.  B.  Rep.  288  ;  S.  C.  2  (4)  7  0.  &  P.  496. 
Den.  C.  C.  281,  286.                                        (5)  3  Camp.  207. 

(2)  6  Term  Rep.  619.  (6)  2  C.  &  P.  413.    , 

(3)  13  East,  410,  415.  (7)  6  C.  &  P.  151. 
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practice  of  our  Ciourts  in  criminal  prosecutions,  and  upon  difference  j.  c. 

of  opinion  among  the  Judges.   The  conviction  of  the  Eespondent  ise? 

was,  therefore,  right  and  legal,  and  such  conviction  ought  to  stand.  ^^ 


Mr.  H.  8.  Gifard,  Q.C.,  Mr.  F.  E.  Lewis,  and  Mr.  R  Clarke,  for 
tbe  Bespondent: — 

By  the  Statutes  and  Charter  of  Justice  of  the  Supreme  Court  at 
New  SotUh  Wales,  that  Court  is  invested  with  all  the  jurisdiction 
and  power  that  belong  to  the  Court  of  Queen's  Bench  at  West- 
minster.   It  has,  therefore,  a  general  power  to  order  a  new  trial  in 
favour  of  a  Prisoner  who  has  been  convicted,  where  the  trial  has 
taken  place  before  the  Court  itself.      The  Queen  v.  Scaife  (1)  is  a 
direct  authority  on  this  point,  that  it  is  competent  for  the  Court  of 
Queen's  Bench  to  grant  a  new  trial  in  a  case  of  Felony.    The 
contention  of  the  Appellant  that  the  question  of  jurisdiction  was 
overlooked  cannot  be  sustained.    Although  the  Prisoner  in  that 
case  on  the  new  trial  received  a  heavier  sentence,  yet  no  attempt 
was  made  to  quash  the  second  conviction.    Granting  a  new  trial, 
in  recent  times,  has  been  extended  from  civil  cases  to  indictments 
for  misdemeanors  and  Felony.     The  Qtieen  v.  Scaife  was  in  accord- 
ance with  the  previous  cases  of  The  Queen  v.  Mawbey  (2),  and 
The  Queen  v.  Oampertz  (3) ;  Bright  v.  Eynon  (4) ;  The  King  v. 
Davis  (5) ;  The  King  v.  Beyndl  (6).     We  do  not  contend  that  a 
right  of  appeal  exists  in  a  case  where  the  Supreme  Court,  sitting 
as  a  Criminal  Court,  has  exercised,  under  the  jurisdiction  given 
by  ^Statute,  the  powers  of  the  Court  of  Queen's  Bench  at  West^ 
minster ;  that  Court  having  no  such  jurisdiction.    But  the  ordering 
'  a  new  trial  is  quite  another  thing,  and  is  consistent  with  the  course 
of  practice  of  the  Court  of  Queen's  Bench. 

It  is  a  discretionary  act  with  which  this  Tribunal  will  not 
interfere,  though  we  do  not  question  the  right  of  the  Queen, 
by  Her  prerogative,  to  grant  an  appeal  in  criminal  as  well  as 
civil  suits,  except  where  such  right  has  been  relinquished,  or  is  re- 
stricted by  Act  of  Parliament :  The  Queen  v.  Eduljee  Byramjee  (7) ; 

(1)  17  Q.  B.  Rep.  238.  (4)  1  Bur.  393. 

(2)  6  Term  Rep.  619.  (5)  12  Mod.  9. 
(3)  9  Q.  B.  Rep.  831.  (6)  C  East,  315. 

(7)  5  Moore's  P.  Cf  Cases,  276. 


V. 

Bkbtrand. 
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J.  a  NgaHcongy.  TheQmm{l)\  TKa  Qumi  v.  J22boParoo(2);J}i 
186^  Kwrbodie  Mahomed  y.  The  Queen  (8);  Poaneakhobi  MooUm 
]^  V.  The  King  (4) :  yet  ia  £6  Amee  (5^  from  Jersey,  and  7k  Qmi 
^g^*  Y.  Joykissen  Mookerjee  (6),  from  the  Suddet  Nixamut  AdaM  it 
^—  Bengcdy  such  right  was  shewn  not  to  exist  Eiom  all  dieie  nftiK 
rities  it  is  clear  that  this  is  a  case  in  which  sadi  right  if  it  exah 
ought  not  to  be  exercisecL  The  ordering  a  new  trisl  l)jtk 
Supreme  Go  urt  was  an  exercise  of  its  discretionary  powerywidiiriiil 
neither  this  nor  any  other  Court  of  appeal  will  interfere.  Itir^s 
we  maintain,  rightly  exercised,  for  the  proceedings  in  taldsglk 
evidence  on  the  second  trial  were  wholly  irregular  and  ceatniyiB 
law.  The  depositioDs  of  the  witnesses  taken  at  the  &nner  tH 
were  inadmissible  as  eYidenoe:  Taylor  on  Eyid^ioe,  § 442  [3rf 
Ed.].  By  the  old  law  it  was  only  in  the  case  of  death  or  abaR 
that  they  were  admissible:  1  Hala,  P.  G  305;  so  now  b^iet 
11  &;i2  Yiet  c.  42,  sec  17.  The  allowance  also  of  a  replya 
the  part  of  the  Crown  was  a  surprise  on  the  C!ounseI  tat  ^ 
Prisoner,  and  produced  a  miscarriage  of  justice.  The  irregolan^ 
at  the  trial  was  prejudicial  to  the  Bespondent^  and  his  pnsooei 
consent  cannot  cure  it.  Aa  no  Writ  of  Error  would  lis^  a^ 
was  open  to  him  but  to  apply  for  a  new  triaL  Again,  the  Jo^ 
being  eyenly  divided  in  opinion  the  decision  was  in  fGtvourof  Ae 
Bespondenty  and  he  ought  to  have  had  the  benefit  of  H,  ids^ 
of  being  prejudiced  by  the  course  adopted  by  Mr.  Justice  Twi 
id  withdrawing  his  judgment. 

1867  The  consideration  of  the  judgment  having  been  reserved,  w» 

Jiifa^o.     ^^^  pronounced  by 

Sib  John  T.  C!olebidge: — 

This  is  an  appeal  by  the  Attomey-Genetal  of  New  8oiA  ^^ 
on  behalf  of  Her  Majesty,  against  an  Order  of  the  Supreme  0^ 
of  that  Oolony,  making  absolute  a  rule  nid  for  a  new  trial,  whki 
had  been  obtained  on  behalf  of  the  Re^ndent^  against  wh(0 
a  verdict  of  guilty  had  passed  on  an  information  chaigiB?  ^ 
with  wilful  murder.    By  the  law  of  the  Colony  an  infonnstioB 

(1)  7  Moore's  Ind.  App.  Cases.  72.  (4)  3  Knapp's  Rep.  348. 

(2)  5  Moore's  P.  C.  Cases,  296.  (5)  3  Moore's  P.  C.  Cases,  409. 

(3)  4  Moore's  P.  C.  Cases,  239.  *  (6)  1  Moore's  P.C.  Cases (NS.) ^- 
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by  the  Attorney-General  stands  in  the  plaoe  of  an  indictment       J.  a 

found  by  a  Giand  jury.    The  Aj^)ellant  had  been  tried  at  the       1867 

same  sittings^  and  the  jury  not  a^eeing,  had  been  discharged;        ^^j^ 

upon  the  second  trial  a  new  jury,  taken  from  the  same  panel,   ^^^-^ 

had  found  hun  guilty — sentence  of  death  had  been  pronounced,        — 

and  the  rule  above  mentioned  had  been  subsequently  obtained. 

The    record,  after  mentionii^  that  tact,  stated,  ''That  it  had 

been  made  to  appear  to  the  said  Court,  that  at  the  trial  of 

the  said  Hemy  Louis  Bertrand,  certain  of  the  witnesses  for  our 

Liady  the  Queen»  after  being  duly  sworn  at  the  said  lastrmentioned 

trial,  were  allowed  by  the  said  Chief  Justice,  at  the  request  of  the 

said  Henrtf  Loma  Bertrand,  and  of  his  Counsel,  to  be  examined  by 

referenoe  to  notes  of  the  evidence  given,  or  supposed  to  have  been 

given,  by  those  witnesses  at  the  aforesaid  first  trial ;  and  that  such 

notes,  the  same  having  been  tak^  at  that  trial  by  the  said  Chief 

Justice,  were  then  at  such  request,  and  by  consent  of  the  Counsel 

prosecuting  for  Her  Majesty,  read  in  open  -Court  to  such  witnesses 

respectively,  each  of  them  thereupon  being  asked,  and  declaring 

on  his  oath,  whether  the  matter  so  read  to  him  was  true;  and  that 

thereupon  aa  well  the  Counsel  for  the  said  Henry  Louis  Bmirauid 

as  the  Counsel  for  Her  Majesty,  then  and  there  examined,  or  were 

permitted  to  examine,  each  such  witnesses  orally  in  the  ordinary 

manner."    The  record  then  concluded  thus: — ^And  because  it 

appears  to  the  said  Court  now  here  sitting  in  Banc  as  aforesaid,  that 

the  said  last-mentioned  trial,  and  the  proceedings  thereat  in  respect 

of  the  matters  so  suggested  and  appearing,  were  and  are  irregular, 

and  contrary  to  law ;  therefore  on  motion  this  day  made  to  the 

Court  on  behalf  of  the  said  Henry  Louis  Bertrand,  it  is  ordered  by 

the  said  Court  that,  for  the  cause  aforesaid,  the  verdict  so  given 

against  him  as  aforesaid  be  set  aside,  and  the  judgment  thereon 

vacated,  and  that  the  sheriff  do  cause  a  jury  anew  to  come  for  the 

trial  of  the  issue  so  joined  upon  the  information  aforesaid  between 

Her  Majesty's  Attorney-General  and  the  said  Henry  Louis  Bertrand; 

and  the  prisoner  is  remanded  to  the  custody  of  such  sheriff  in  order 

to  take  his  trial  accordingly  on  that  information." 

Upon  this  statement  it  was  contended,  first,  on  behalf  of  the 
Eespondent  that  their  Lordships  ought  not  to  entertain  the 
appeal;  but  they  do  not  accede  to* this.    Upon  principle,  and 
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J.  c.        reference  to  the  decisions  of  this  Committee,  it  seems  undouaVie 

1867        that  in  all  cases,  criminal  as  well  as  civil,  arising^  in  places  fros: 

"^^       which  an  appeal  would  lie,  and  where,  either  by  the  terms  of  i 

*•         Charter  or  Statute,  the  authority  has  not  been  parted  with,  it  is 

the  inherent  prorogative  right,  and,  on  all  proper  occasi(M,tl)i? 

duty,  of  the  Queen  in  Council  to  exercise  an  appeUate  jnrialictioa 
with  a  yiew  not  only  to  ensure,  so  far  as  may  be,  the  due  administn- 
tion  of  justice  in  the  individual  case,  but  also  to  preserve  the  d^ 
course  of  procedure  generally.  The  interest  of  the  Crown,  dolj 
considered,  is  at  least  as  great  in  these  respects  in  criminal  as  i 
civil  cases ;  but  the  exercise  of  this  prerogative  is  to  be  regukei 
by  a  consideration  of  circumstances  and  consequences;  and  inter- 
ference by  Her  Majesty  in  Council  in  criminal  cases  is  Ukely  in§o 
many  instances  to  lead  to  mischief  and  inconvenience,  that  in  t&e: 
the  Crown  will  be  very  slow  to  entertain  an  appeal  by  its  Offices 
on  behalf  of  itself  or  by  individuals.  The  instances  of  sudi  appals 
being  entertained  are  therefore  very  rare. 

The  opinions  stated  by  this  Committee  in  the  case  of  Atm&i 
others  (1)  ;  The  Queen  Y.Joyhissen  Maoherjee  (2) ;  and  TheFiMai 
Idands  Company  v.  The  Queen  (3),  establish  these  po6itioi)& 

The  result  is,  that  any  application  to  be  allowed  to  appeal  in  a 
criminal  case  comes  to  this  Committee  labouring  under  a  grei^ 
preliminary  difficulty — a  difficulty  not  always  overcome  by  tfe 
mere  suggestion  of  hardship  in  the  circumstances  of  the  case;  y^ 
the  difficulty  is  not  invincible.  It  is  not  necessary,  and  perhaps  it 
would  not  be  wise,  to  attempt  to  point  out  all  the  grounds  vhicl 
may  be  available  for  the  purpose ;  but  it  may  safely  be  said,  that 
when  the  suggestions,  if  true,  raise  questions  of  great  and  generjl 
importance,  and  likely  to  occur  often,  and  also  where,  if  ^^ 
they  show  the  due  and  orderly  administration  of  the  law  inter- 
rupted, or  diverted  into  a  new  course,  which  might  create  a  prec«- 
dent  for  the  future ;  and  also  where  there  is  no  other  means « 
preventing  these  consequences,  then  it  will  be  proper  for  this  0^ 
mittee  to  entertain  an  appeal,  if  referred  to  it  for  its  decision. 

The  present  case  appears  to  fall  within  this  category,  on  tie 
allegations  of  both  parties ;  on  the  one  hand,  it  is  dear  ii^^^  ^ 

(1)  3  Moore's  P.  C.  Cases,  409.  (2)  1  Moore's  P.  C.  Cafles(K.S.)2'- 

(3)  1  Moore's  P.  C.  Cases  (N.S.)  299. 


VOIi.  I.]  OASES  IN  THE  PBIVY  COUNCIL.  53I 

Court  below  has  directed  a  new  trial  in  a  case  of  Felony ;  it  is  J.  0. 
alleged  that  no  such  trial  can  be  had  according  to  the  uniform  i867 
practice  in  our  Criminal  Law ;  if  this  allegation  be  correct,  it  is  r^ 
obviotis  that  an  innovation  has  been  made  without  authority,  one    j^^^l^^ 

of  great  importance,  and  establishing  a  precedent  which  may  be        

expected  to  be  frequently  acted  on.  On  the  other  hand,  it  is 
alleged  that  a  serious  departure  has  been  made  from  the  ordinary 
course  of  conducting  a  criminal  trial  before  a  jury ;  and  if  this  be 
true,  it  is  obviously  of  the  last  importance  to  prevent  this  for  the 
future ;  and  it  has  not  been  seriously  contended  on  either  side 
that  any  mode  of  redressing  these  alleged  miscarriages  exists  but 
that  which  has  been  resorted  to.  Their  Lordships  therefore  wUl 
not  decline  to  entertain  the  present  appeal;  and  they  proceed 
accordingly  to  consider  the  first  ground  on  which  it  is  rested — the 
grant  of  a  new  trial  in  a  case  of  Felony. 

It  is  alleged,  and,  so  far  as  their  Lordships  are  aware,  truly,  that 
according  to  the  universal  impression  among  Lawyers,  no  such 
power  exists  as  that  which  the  Court  below  has  exercised  in  this 
instance ;  and  further,  that  but  a  single  case  is  reported  in  which 
an  application  for  a  new  trial  in  felony  has  been  made,  and  but 
one — ^the  same  case,  of  course — ^in  which  it  has  succeeded.  That 
case  occurred  in  1851,  and  although,  as  is  well  known,  the  public 
attention  has  been  very  much  drawn  to  the  subject  during  the 
interval  which  has  since  occurred,  and  it  cannot  be  doubted  that 
verdicts  have  since  been  pronounced  which  might  have  seemed 
questionable,  no  attempt  has  been  made  in  this  country  to  press 
the  authority  of  that  case  in  support  of  a  similar  application.  On 
a  matter  of  so  much  importance,  it  is  right  to  consider  that  case 
attentively,  and  it  is  fortunate  as  to  the  freedom  with  which  their 
Lordships  may  deal  with  it,  that  two  of  them  who  have  taken  part 
in  the  hearing  of  this  appeal,  also  took  part  in  the  decision  then 
arrived  at.  The  Queen  v.  Scaife^  Smithy  and  BooJce  (1),  was  a  case 
of  an  indictment  for  felony,  found  at  the  Hull  Borough  Sessions, 
and  removed  by  eetiiorari.  The  trial  was  at  the  York  Assizes, 
before  the  late  Mr.  Justice  Cresswdl,  and. in  the  course  of  it  a 
deposition  of  a  living  witness  not  produced,  was  tendered  on  the 
part  of  the  prosecution ;  there  were  grounds  which  applied  only  to 
(1)  17  Q.  B.  Rep.  238. 
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j.C.  Smithf  on  which  it  was  admissible  as  against  him ;  the  ocnmsel  for 
I8ff7  that  prisoner  objected  to  its  reception,  but  tiie  learned  Judge  oyer- 
T^  mled  the  objection,  and  rightlyy — he  admitted  it,  as  is  aaid^ 
«.  '^  subject  to  the  objection ;"  the  meaning  of  which  pmribably  was^ 
..i.  that  he  might,  upon  consideiation,  haye  referred  his  raUng  to  the 
Oonrt  of  Criminal  Appeal.  But  in  somming  np  he  left  the  evidence 
generally  to  the  jury,  omitting  to  tell  them  that  the  deposition 
conld  affect  SmUh  only.  Singularly  enough,  the  jury  conyicted 
Scaife  and  Booke,  and  acquitted  Smdih.  In  the  following  Tenn  a 
rule  nisi  was  obtained  for  a  new  trial,  on  the  grounds  of  improper 
reception  of  evidence  and  misdirection.  The  case  was  aigued  at 
some  length,  and  neither  in  the  course  of  the  argument,  nor  in  the 
judgments  which  followed,  was  a  syllable  uttered  on  the  point  now 
in  question ;  the  attention  both  of  the  Counsel  and  the  Judges 
seems  to  have  been  exclusively  confined  to  the  questions  of  evi- 
dence and  misdirection;  but  after  the  judgments  pronounced 
making  the  rule  absolute  this  occurred :  the  counsel  for  the  rule 
suggested  that  there  was  a  di£Sculty  in  ascertaining  what  rule 
should  be  drawn  up,  ^^no  precedent  having  been  found  for  a  new 
trial  in  Felony."  Upon  which  Lord  Campbell  is  reported  to  have 
said  "  That  might  have  been  an  argument  against  our  hearmg  the 
motion.**  Still,  however,  the  rule  was  made  absolute,  and  a  new 
trial,  in  fact,  took  place. 

It  appears,  then,  from  this  examination  of  the  case,  that  a  most 
important  innovation  in  the  practice  of  our  Criminal  Law  was  here 
made  without  a  word  of  argument  at  the  Bar  upon  it,  or  the  atten- 
tion of  the  Court  having  been  for  a  moment  addressed  to  it>  until 
after  the  opinions  of  all  the  Judges  had  been  expressed  on  the 
point  really  debated.  And,  as  has  been  already  stated,  the  decision 
has  taken  no  root  in  our  law,  and  borne  no  fruit  in  our  practice. 
Are  their  Lordships  to  be  bound  by  it  in  the  advice  they  are  now 
to  tender  to  Her  Majesty?  It  is  somewhat  embarrassing,  even 
apparentiy,  to  disregard  any  judgment  of  the  Court  of  Queen's 
Bench ;  but,  in  truth,  when  examined  this  can  scarcely  be  said  to 
be  a  judgment  upon  the  point  now  to  be  decided ;  substantially 
the  Court  decided,  and  decided  rightly,  the  only  question  directiy 
for  consideration,  namely,  that  of  the  reception  of  evidence  and 
misdirection,  and  for  that  alone  the  decision  is  properly  an  autho- 
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lity.    That  they  adhered  to  it  in  spite  of  the  eonsequenoe  inyolyed,       j.  c.      . 
after  it  was  pointed  out  to  theoiy  is  tnie ;  and  their  Lordahips  now        isffi 
Tonture  to  say,  to  be  r^retted ;  for,  at  all  events,  it  would  seem,        j^ 
that  if  snch  an  innovation  w»e  to  be  made  it  should  not  have 
been  made  without  argument^  or  indirectly. 

Their  Lordships,  therefore^  will  feel  at  liberty  to  consider  the 
present  case  apart  from  this  authority.    The  course  of  the  general 
argument  for  the  Bespondent  was  of  this  sort : — ^It  seemed  not  to  be 
very  seriously  denied  that,  except  for  the  precedent  of  The  Queen  ▼• 
Seaife^  the  Court  below,  in  making  absolute  the  rule  for  a  new 
trial,  had  introduced  a  new  practice ;  but  it  was  said  that  this  was 
in  analogy  with  the  whole  proceediog  of  our  Courts  of  Justice 
in  regard  to  new  trials ;  that  as  to  these,  as  in  many  other  instances, 
a  wholesome  improvement  in  our  law  had  been  made  and  estab- 
lished ;  that  this  improvement  had  been  made  in  the  exercise  of  a 
wise  discretion,  and  perhaps  inherent  powers,  for  the  advancement 
of  justice ;  that  new  trials  had  commenced  in  civil  matters,  and 
advanced  in  them  gradually,  and,  upon  consideration,  from  one 
class  of  cases  to  another ;  that  thence  they  had  passed  to  criminal 
proceedings,  first  where  the  substance  was  civil,  though  the  form 
was    criminal,  and  thence   to    misdemeanors,  such  as  perjury, 
bribery,  and  the  like,  where  both  form  and  substance  were  criminal. 
Hitherto  it  was  admitted  that  they  had,  except  in  the  instance 
of  The  Queen  v.  Scaife,  stopped  short  of  Felonies,  but  that  the  prin- 
ciple in  all  was  the  same;  and  that,  where  there  was  the  same 
reason,  the  same  course  ought  to  be  permitted.    There  may  be 
much  of  truth  in  this  historical  account;  and  if  their  Lordships 
were  to  pursue  it  into  details,  it  might  not  be  difficult  to  shew  how 
irregular  the  course  has  been,  and  what  anomalies^  and  even 
imperfections  perhaps,  still  remain.    But  they  need  not  do  this ;  it 
is  enough  to  say  they  cannot  accept  the  conclusion :  what  long 
usage  has  gradually  established,  however  first  introduced,  becomes 
law ;  and  no  Court,  nor  any  more  this  Committee,  has  jurisdiction 
to  alter  it ;  but,  on  the  same  principle,  neither  the  one  nor  the 
other  can,  in  the  first  instance,  make  that  to  be  law  which  neither 
the  Legislature  nor  usage  has  made  to  be  so,  however  reasonable, 
or  expedient,  or  just,  or  in  analogy  with  the  existing  law  it  may 
seem  to  be.    In  saying  this,  their  Lordships  desire  to  be  under- 
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J.  G.  stood  as  expressing  no  opinion  that  the  introduction  of  new  tmis  k 
1867  Felony  would  or  would  not  be  expedient,  or  conduce  to  a  more  josi 
or  more  careful  administration  of  the  law. 

The  conclusion  to  which  their  Lordships  have  thus  come  ontlie 
power  to  grant  the  new  trial  makes  it  unnecessary  for  them  \q 
express  any  judicial  opinion  on  the  remaining  point,  whetkr, 
assuming  the  power  to  exist,  it  was  exercised  by  the  Gooit  belor 
on  such  insufficient  grounds  that,  if  the  question  were  open,tlir 
rule  could  not  be  sustained.    Nor  do  tliey  intend  to  do  so;  but « 
they  will  have  humbly  to  advise  Her  Majesty  that  the  Besposk: 
ought  not  to  have  the  benefit  of  a  new  trial,  and  the  verdict  d 
goilty  and  sentence  thereupon  will  consequently  remain  in  k^ 
against  him,  it  may  be  not  improper  to  add  a  very  few  remaibc!: 
the  course  taken  at  the  trial.    They  axe  bound  to  adopts  &l1 
willingly  adopt,  the  account  which  the  record  gives,  and  it  sppea/^ 
that  what  was  done  was  done  at  the  request  of  the  Bespond^r 
and  his  Ciounsel,  and  with  the  consent  of  the  Counsel  for  Her 
Majesty ;  the  witnesses  were  before  the  jury,  were  asked,  all  n 
turn,  whether  what  was  read  was  true,  and  were  submitted  at 
the  pleasure  of  the  Counsel  on  either  side,  to  &esh  oral  exsim- 
tion  and  cross-examination ;  and  their  Lordships  have  do  iM 
that  the  whole  proceeding  was  conducted  by  the  able  and  learned 
Judge  who  presided  with  due  care  for  the  interests  of  jnsiie 
on  both  sides.    In  nothing  that  their  Lordships  shall  saj  do 
they  intend  to  make  the  slightest  reflection  on  him,  nor  aw  tiey 
in  a  condition  to  say  that  any  injustice  to  the  Prisoner  resulted 
from  it.    Yet  it  is  one  of  the  inconveniences  of  such  a  course,  that 
no  one  in  their  Lordships'  position,  and  called  to  review  tie  pw- 
ceeding,  could  be  sure  of  the  contrary.    It  is  a  mistake,  moreoTer, 
to  consider  the  question  only  with  reference  to  the  Prisoner.   Tl^^ 
object  of  a  trial  is  the  administration  of  justice  in  a  coniw «» 
free  from  doubt  or  chance  of  miscarriage  as  merely  human  ad- 
ministration of  it  can  be — not  the  interests  of  either  party.   Tf"* 
remark  very  much  lessens  the  importance  of  a  Prisoner's  (Xiose^^ 
even  when  he  is  advised  by  Counsel,  and  substantially,  not,  of 
course,  literally,  affirms  the  wisdom  of  the  common  understaci^'f 
in  the  profession,  that  a  Prisoner  can  consent  to  nothing-  F^^ 
thus  it  will  be  seen  that  a  most  important  consideration  is  ^^^' 
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gotten, — that  of  the  Jury  charged  with  deciding  on  the  eflTect  of       J.O, 
the  evidence.    It  is  essential  that  no  unnecessary  difficulty  should        1867 
be  thrown  in  the  way  of  their  understanding  and  rightly  appre-        rbq. 
elating  it    The  evidence  in  this  case,  taken  in  the  usual  way  on 
the  former  trial,  had  occupied  nearly  three  days.    Those  of  their 
Lordships  who  have  been  used,  on  motions  for  new  trials,  to  hear 
the  Judge's  notes  of  the  evidence  read,  probably  know  well  by 
experience  how  difficult  it  is  to  sustain  the  attention,  or  collect  the 
value  of  particular  parts,  when  that  evidence  is  long;  and  one 
cannot  but  feel  how  much  more  this  difficulty  must  press  upon 
twelve  men  of  the  ordinary  rank,  intelligence,  and  experience  of 
common  Jurymen.    But  this  is  far  from  alL    The  most  careful 
note  must  often  fail  to  convey  the  evidence  fully  in  some  of  its 
most  important  elements, — ^those  for  which  the  open  oral  examina- 
tion of  the  witness  in  presence  of  Prisoner,  Judge,  and  jury,  is 
so  justly  prized.    It  cannot  give  the  look  or  manner  of  the  wit- 
ness :  his  hesitation,  his  doubts,  his  variations  of  language,  his 
confidence  or  precipitancy,  his  calmness  or  consideration ;  it  can- 
not give  the  manner  of  the  Prisoner,  when  that  has  been  impor- 
tant»  upon  the  statement  of  anything  of  particular  moment ;  nor 
could  the  Judge  properly  take  on  him  to  supply  any  of  these  de- 
fects; who,  indeed,  will  not  necessarily  be  the  same  on  both  trials; 
it  is,  in  short,  or  it  may  be,  the  dead  body  of  the  evidence,  without 
its  spirit ;  which  is  supplied,  when  given  openly  and  orally,  by  the 
ear  and  eye  of  those  who  receive  it. 

Their  Lordships  neither  affirm  nor  deny  that  any  of  these  in- 
conveniences in  fact  happened  on  the  trial  of  the  Eespondent.  It 
is  one  of  the  evils  incident  to  the  cause  that  it  makes  such  affir-* 
mation  and  denial  equally  impossible.  They  do  not  pronounce 
that  anything  amounting  in  law  to  a  mistrial  can  be  fairly  charged 
on  the  course  pursued.  Neither,  of  course,  do  they  intend  to 
press  their  remarks  in  cases  where  a  necessity  exists  (which  is  not 
alleged  here),  nor  to  the  literal  and  entire  exclusion  of  the  reading 
any  part  of  the  evidence  with  the  guards  used  on  this  occasion. 
The  part  may  be  so  unequivocally  formal,  or  so  short,  as  to  make 
their  remarks  inapplicable.  But  their  Lordships  do  not  hesitate 
to  express  their  anxious  wish  to  discourage  generally  the  mode  of 
laying  the  evidence  before  the  jury  which  was  adopted  on  this 
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J.  a        trial.    They  have  no  doubt  that>  upon  an  application  on  behalf  d 
1867       the  Respondent,  which  they  recommend  to  be  made  to  the  prDftr 
Rko.        authorities,  such  weight  will  be  given  to  these  remarks  as  they 
Bbbtband.   '^^y  ^  found  to  deserve. 
Their  Lordships  will  advise  Her  Majesty  that  this  appeal  shoolJ 

be  sustained  without  costs,  and  that  the  Order  for  a  Bew  trial  should 

be  reversed. 

Solicitors  for  the  Appellant ;  Messrs.  OUverson,  Peachey,  2fe«y, 
<&  Peachey. 

Solicitors  for  the  Eespondent :  Messrs.  Letcis  cfc  Leuns. 


1867 


JC*       SIDNEY  LEVDSN Appelulm; 


AND 


Julys.     THE  QUEEN Kespoktest. 

ON  APPEAL  FROM  JAMAICA. 

Privy.  Council  —  Juriadietion  —  Prerogative  of  (he  Crown  —  Appeal  ogaitjt 
conviction  hy  Colonial  Court  for  Misdemeanor— Practice — Pardon  jro.^ 
htfore  hearing  ^  appeal, 

Special*  leave  to  appeal  from  a  oonviction  of  a  Colonial  Court  for  a  ms* 
demeanor  having  been  given,  subject  to  the  question  of  the  juriadidioc'/ 
Her  Majesty  to  ^dmit  such  an  appeal ;  and  it  appMsaring,  at  the  openuc  d 
the  appeal,  that  since  such  qualified  leave  had  been  granted  the  Prisooer  h^ 
obtained  a  free  pardon  and  been  discharged  from  prison,  the  Judicial  Cc* 
mittee  declined  to  enter  upon  the  merits  of  the  case,  or  to  -proooawt  c 
opinion  upon  the  legal  objtetions  to  the  oonviction,  the  prisoner  havii.: 
obtained  tiie  substantial  benefit  of  a  free  pardon,  and  dismissed  the  appoi' 

In  this  case  leave  to  appeal  had  been  granted  by  Her  ilaystj 
in  Council,  upon  the  recommendation  of  the  Judicial  Com- 
mittee (1),  to  the  Appellant,  from  a  judgment  of  a  Court  of  Over 
and  Terminer,  held  by  virtue  of  a  Special  Commission  issued  kv 
the  Governor  of  the  Island  of  Jamaica,  at  the  City  of  Eingdoi^  for 

*  Present : — Lord  Cairns  (Lord  Justice),  Sir  William  Erlb,  Sir  Jaws 
William  Colvile,  Sir  Edward  Vadgban  Williams,  and  Sir  BicHiED  Tous 

KlKDBRSLET. 

(1)  The  Petition  was  heard  on  the      leydale,  Sir  John  Taylor  Coleridge,  ifi^ 
27th  of  June,  1866,  before  Lord  Wens*      Sir  Edward  Yaughan  WilliaDA 
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the  County  of  Surrey,  in  the  Island  of  Jamaica,  in  the  months  of       J.  0, 
January  and  February,  1866,  whereby  the  Appellant  was  sen-        1867 
tenced  to  imprisonment  for  a  misdemeanor  in  publishing  a  sedi-      Letikn 
tious  libel ;  such  leave  was  granted,  however,  without  prejudice  to        j^ 

any  objection  that  might  be  taken  thereafter  to  Her  Majesty's        

jurisdiction  to  grant  leave  to  appeal  in  a  criminal  case.  The  leave 
to  appeal  so  given  was  upon  allegations  contained  in  the  petition, 
which,  in  substance,  were  objections  to  the  constitution  and  juris- 
diction of  the  Court  of  Special  Commission  under  the  Jamaica 
Act,  29  Vict  c.  6,  which  it  was  alleged  was  absolutely  void  db  initio  ; 
or,  if  not  so,  had  been  avoided  and  expired  through  the  super- 
seding of  the  Governor  of  the  Island,  and  for  errors  in  law  and 
fact  in  striking  the  jury,  as  appeared  upon  the  record. 

The  Attorney-General  put  in  a  Case  on  behalf  of  the  Crown, 
raising  the  question,  first,  as  to  the  jurisdiction  of  Her  Majesty  in 
Coimcil  to  entertain  the  appeal ;  and  especially  having  regard  to 
the  fact  that  since  the  leave  to  appeal  had  been  granted  the  Appel- 
lant, on  his  own  memorial,  had  received  a  free  pardon,  and  was  no 
longer  in  prison  under  the  sentence  complained  of.  Other  grounds 
were  also  stated,  shewing  the  regularity  of  the  proceedings  and 
the  validity  of  the  conviction ;  but,  upon  the  appeal  being  opened, 
and  the  fact  of  the  free  pardon  having  been  granted  admitted, 
their  Lordships  stopped  the  case. 

Mr.  McMdhon  (with  whom  was  Mr.  H.  Payne),  appeared  for  the 
Appellant. 

The  Attomey-OeneraJ  (Sir  J.  B.  Karslake,  Q.O.),  and  Mr.  Eannen, 
for  the  Crown. 

Lord  Cairns  : — 

In  this  case  an  application  was  made  to  Her  Majesty,  in  the 
course  of  last  year,  for  leave  to  appeal,  and,  upon  the  recommen- 
dation of  their  Lordships,  Her  Majesty  was  pleased,  on  the  6th  of 
July,  1866,  to  make  an  Order,  on  the  petition  of  the  present 
Appellant,  that  he  should  have  leave  to  appeal,  without  prejudice, 
however,  to  any  objection  that  might  be  taken  thereafter,  on 
behalf  of  the  Crown,  to  the  jurisdiction  of  Her  Majesty  in  Council 
in  the  matter. 
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J.  0.  At  the  time  the  petition  of  the  Appellant  was  pieaented  and 

1867       this  Order  in  Council  made,  the  Appellant  was  in  prison  mvlei 

Lethv      ^^^  sentence  of  which  he  complained.     Since  that  time  he  Li 

Bro        ^^^^  released  from  prison, — released,  as  we  understand,  upon  h 

own  memorial, — and  he  has,  by  the  remittal  of  his  senteto^ 

obtained  all  the  substantial,  even  if  not  all  the  technical,  beoeiu 
which  would  be  conferred  in  this  particular  case  by  a  free  pard(>fl« 
Now,  having  regard  to  the  principles  upon  which  they  kre 
always  acted  when  leave  to  appeal  in  criminal  cases  has  been 
prayed  for, — ^principles  which  were  fully  recognised  in  the  case  of 
The  Fdlda/nd  Idands  Company  v.  The  Queen  (1)  their  Lordsliips 
have  no  hesitation  in  saying  that  if,  at  the  time  when  the  petitiua 
of  the  Appellant  for  leave  to  appeal  was  heard^  the  facto  vhicii 
now  appear  could  have  been  made  known  to  their  Ixnidshipe,  the 
leave  to  appeal  which  was  given  would  not  have  been  grantei 

Their  Lordships,  therefore,  having  regard  to  the  Order  «hicb 
was  then  made,  and  to  the  facts  which  now  appear  to  be  in  exist- 
ence, are  clearly  of  opinion  that  no  good  purpose  could  be  answered 
by  entertaining  the  present  appeal  and  hearing  it  further;  ^) 
are  of  opinion,  therefore,  that,  on  this  ground^  and  this  groand 
alone,  the  appeal  must  be  dismissed ;  but  their  Lordships  rJI 
advise  Her  Majesty  to  make  no  order  as  to  costs. 

The  report  made  on  the  appeal  set  forth,  that  having  taken  tie 
appeal  into  consideration,  and  it  appearing  that  the  Appellant  W 
been  released  from  prison,  and  his  punishment  remitted  since  tlie 
leave  to  appeal  had  been  granted,  their  Lordships  were  of  opinion, 
that  the  appeal  should  be  dismissed  the  Board,  each  party  pajifl? 
their  own  costs,  and,  by  an  Order  in  Council,  dated  the  3rd  of 
August^  1867,  it  was  ordered  as  therein  recommended* 

Solicitors  for  the  Appellant :  Shaen  dt  Boscoe. 

The  Solicitors  to  the  Treasury,  for  the  Crown. 

(1)  1  Moore's  P.  C.  Cases  (N.S.)  299. 
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JAMES  MACDONALD Appellant  ;        J-  0 .• 

AND  1867 

JAMES  LAMBE Bbspondent  ;    jj^^  19, 

MARY  NICKLE  etal Bbspondbnts. 

ON  APPEAL  FROM  THE  COURT  OP  QUEEN'S  BENCH  OP  LOWER 

CANADA 

Lotuer  Canada^  law  of-^Fief-^Action  to  recover  land,  part  of  a  Seigneurie — 
Grant — TiiUr^Adveme  poeeeseian — Preecriptum, 

Action  by  Seigneur  to  recover  poBsession  of  a  piece  of  ungranted  land  form- 
ing part  of  his  Seigneurie,  against  a  party  claiming  nnder  an  informal  deed  finom 
one  who  bad  no  title  deed,  but  who,  with  the  Defendant,  had  been  in  undis- 
turbed possession  for  thirty  years : — 

ffeld  (affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada),  that  a  plea  of  prescription  of  thirty  years'  possession  was  a  bar  to 
the  action,  as  : — first,  that  it  made  no  difference  that  during  the  time  of  such 
adverse  possession  the  Seigneur  had,  under  the  Statute,  6  Geo.  4.  a  69,  for  the 
extinction  of  Feudal  and  Seignioral  rights  in  the  Province  of  Lower  Canada, 
surrendered  the  Seigneurie  to  the  Crown  for  the  purpose  of  commuting  the 
tenure  into  free  and  common  socage,  the  issuing  of  the  Letters  Patent  re- 
granting  the  same  being  unoflatu  with  the  surrender  to  the  Crown,  and  that, 
both  by  the  ancient  French  law  in  force  in  Lower  Canada  as  by  the  Englieh 
law,  prescription  ran  in  favour  of  a  party  in  actual  possession  for  thirty 
years ;  and,  secondly,  that  such  adverse  possession  enured  in  favour  of  a 
party  deriving  title  to  the  land  through  his  predecessor  in  possession : — 

EM,  further,  that  such  junction  of  possession  did  not  require  a  title,  in 
itself  translati/de  propriStS,  from  one  possessor  to  the  other ;  but  that  any 
kind  of  informal  writing,  90m  aeing  privS,  supported  by  verbal  evidence,  was 
sufficient  to  establish  the  transfer. 

X  HE  appeals  in  these  cases  were  from  the  decisions  of  the  Court 
of  Queen's  Bench  in  Lower  Canada,  in  two  petitory  actions 
brought  by  the  Appellant  against  the  Bespondent  to  recover  pos- 
session of  certain  lots  of  land,  described  as  severally  containing 
213  acres,  and  193  acres,  and  known  as  Lot  16  in  the  5th  range 
of  Busseltoum,  in  the  District  of  Monirealy  and  for  mesne  profits 
and  damages.  Both  actions  were  brought  in  the  District  Ciourt  of 
MorUreal    The  facts  and  pleadings  were  the  same  in  both  cases. 

•  Present;— Lord   Caibns   (Lord    Jubticb),  Lord  Justicb  Tubnvb,  Sn 
Edward  Yauohak  WnxiAXS,  and  Sir  Bichard  Torin  Einderslst. 
Vol.  I.  8  2  Z 


V. 

Lambs. 
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J.  0.  The  declaration  in  the  first  action  alleged,  that  on  the  204  ^^ 

1867  October,  1832,  the  Hon.  Edward  EBice  was,  and  for*  more  tb:^ 
Maodonau)  twenty  years  had  been,  in  possession  of  the  ungranted  lands  of  tk 
Seigneurie  of  Beauharnoia,  including  the  land  claimed  in  tli^ 
action,  that  on  that  date  he  surrendered  them  to  the  Crovn,  ati! 
that  the  Crown,  by  Letters  Patent,  regranted  them  to  him  in  fr- 
aud common  socage.  The  declaration  then  alleged  a  title  in  tin 
Plaintiff  to  the  land  in  question,  derived  from  Ellice,  and  aTen^: 
that  the  Defendant,  about  the  year  1850,  had  taken  possession  : 
the  land,  and  ever  since  kept  it  from  the  Plaintiff;  receired  :t- 
rents  and  profits ;  cut  down  trees ;  and  prayed  that  the  Flaictf 
be  declared  owner,  and  the  Defendant  adjudged  to  deliver  up  i- 
land,  and  repay  the  rent  and  profits  he  had  received^  with  £10i>«: 
damages. 

The  Defendant  pleaded  in  substance,  first,  a  plea  ofchmj^t 
alleging  a  previous  action  by  one  Mary  Ball  against  the  Defendant 
to  recover  the  same  land,  wherein  judgment  was  given  forti' 
Defendant,  and  that  the  Plaintiff  was  the  representative  of  K 
Second,  that  neither  the  Plaintiff,  nor  any  of  those  through  vk^i 
he  traced  his  title,  had  ever  had  possession  of  the  land,  or  m^r 
livery  or  tradition  of  seisin  of  it,  but  that  the  Defendant  and  h 
predecessor  had  always  had  possession  of  the  land  adrerselr  Vi 
them.  Third,  that  the  Plaintiff's  predecessor  in  estate,  SUm  M 
had  not  received  any  delivranee  de  legs  from  the  legal  represenu- 
tives  of  Mary  Ball.  Fourth,  that  the  Letters  Patent  only  graaiei 
lands  which  Mlice  had  been  previously  possessed  of,  and  was  entitle^ 
to  surrender ;  that  the  Plaintiff  had  shewn  no  title  in  Mice  previous 
to  the  Letters  Patent,  and  that  the  Defendant  had  been  in  posession 
of  the  land  for  more  than  twenty  years  previous  to  1832,  and  tbt 
EUicey  therefore,  was  not  entitled  to  surrender  them.  Fifth,  a  p 
setting  out  the  original  grant,  by  Louis  XIV.  of  Frame,  of  the 
Seigneurie  of  Beauharnois,  and  alleging  that  the  land  in  qaestica 
did  not  come  within  the  limits  of  the  original  grant,  and  concM^ 
for  a  rule  or  judgment  of  Experts  to  determine  whether  the  W 
in  question  did  or  did  not  come  within  such  limits.  Sixth,  a  p^^ 
traversing  the  title  deeds  alleged  in  the  declaration  and  setting  «P 
a  right  by  prescription  of  thirty  years.  Seventh,  a  denial  that  tte 
Plaintiff  had  ever  had  possession  of  the  land,  or  any  trsMHonotJh 
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**rSele  ou  fdnie.^'    Eighth,  a  plea  setting  up  ^^impemes  et  am&uh       J.  0. 
rationSy*  made  by  himself  and  his  auteurs^  and  concluding  that  the        1867 
Plaintiff  should  be  ordered  to  repay  them  before  being  put  in  Hacdokald 
possession  of  the  land,  and  lastly,  the  general  issue.  LilisB. 

The  Plaintiff  filed  general  answers  to  the  first  seven  pleas,  and        

to  the  eighth  a  special  answer,  alleging  that  all  the  *^  impenses  et 
ameliorations  "  had  been  made  in  bad  faith,  and  praying  that  the 
rents  and  profits  received  by  the  Defendant  might,  if  necessary, 
be  set  off  against  them,  concluding  for  a  rule  or  judgment  of 
Expertisey  and  replied  generally  to  the  ninth  plea. 

From  the  evidence  it  appeared,  that  the  Seignewrie  or  Fief  of 
ViHeehauve  or  Beauhamois  was  originally  granted  by  Louis  XIV. 
of  France  to  the  Marquises  Be  Beauhamois  and  Be  Beaumont^  in 
the  year  1709.  Contradictory  evidence  was  adduced  by  the  Plain- 
tiff and  Defendant  respectively  on  the  question  whether  Russdtowny 
of  which  the  land  claimed  in  the  declaration  formed  part,  was 
included  within  the  limits  of  the  Seignewrie  so  originally  granted ; 
but  from  the  view  taken  by  the  judgment  of  the  Court  below  and 
on  appeal,  this  point  was  immaterial. 

By  the  Imperial  Statute,  6  Geo.  4,  c.  59,  for  the  extinction  of 
Feudal  and  Seignioral  rights  in  the  Province  of  Lower  Canada,  it 
was  enacted  by  section  1,  that  whenever  any  person  holding  of  the 
Crown  as  proprietor  any  Fief  or  Seigniory,  and  having  legally  the 
power  of  alienating  the  same,  which  Fief  or  Seigniory  lands  had  been 
granted  and  were  held,  "  d  litre  de  Fie/;'  in  «  Arriere  Fie/;*  or  "  a 
Titre  de  Cens  "  should  by  petition  apply  to  the  Crown  for  the  com- 
mutation of,  and  release  from,  the  Droit  de  Quint  and  other  feudal 
burdens,  and  should  surrender  into  the  hands  of  the  Crown  all 
such  parts  of  the  Fief  as  should  remain  in  his  possession  \m- 
granted,  it  should  be  lawful  for  the  Crown  to  commute  the  said 
feudal  burdens,  and  to  cause  a  fresh  grant  to  be  made  to  the  per- 
son so  applying  of  the  lands,  to  be  thenceforward  holden  in  free 
and  common  socage,  as  lands  are  held  in  England.  And  by  sec- 
tion 6  it  was  further  provided,  that  public  notice  should  be  given  for 
three  months  before  such  grant,  calling  on  all  persons  who  might 
have  or  claim  to  have  "any  present  or  contingent  right,  interest, 
security,  charge,  or  incumbrance,  either  by  mortgage  or  under  any 
other  title,  or  by  any  other  means  whatever,  in  or  upon  the  land," 

3  2  Z  2 
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J.  G.  to  signify  in  writing  within  three  months  their  assent  to^  ardiaot 
1867  from,  the  surrender,  regrant^  and  change  of  tenure  of  the  lank 
Maodohau)  Shortly  after  the  passing  of  this  Statute,  EUiee,  the  Seignear  d  ii 
Fief,  made  application  to  the  Crown  for  a  commutation  of  itsfeoda! 
burdens  and  a  re-grant  of  such  of  the  lands  of  the  Fief  $s  lenttisri 
ungranted,  to  be  held  in  free  and  common  socage,  and  on  tbe 
20th  of  October,  1832,  surrendered  to  the  Crown  all  the  uDgnsttJ 
portions  of  the  Fief.  On  the  10th  of  May,  1833,  his  then  Maje^, 
King  William  lY.,  by  Letters  Patent  under  the  Gieat  Set!. 
granted  to  JSllice  the  lands  that  had  been  surrendered,  to  be  Ms 
by  him  in  free  and  common  socage. 

The  Plaintiff  foimded  his  title  under  a  deed  of  sale,  dated  Se^ 
ber  25th,  1855,  made  between  SHas  Bozier  Ball,  Edwmrd  JEZUx  ^ 
the  Plaintiff,  by  which  Ball  sold  to  the  Plaintiff  a  lot  of  land,  fom 
ing  part  of  Lot  No.  17  in  the  5th  range  of  JBiiMeUawfi,  and  all^ 
by  the  Plaintiff  to  be  one  of  the  lots  of  land  in  dispute ;  and  tk 
EOioe  confirmed  such  sale,  and  conveyed  to  the  Plaintiff  all  lai 
every  the  title  and  interest  which  he,  EBicSy  might  hare  in  m 
to  the  land.  Mice  9  title  was  traoed  back  to  the  Letten  ^tm 
of  10th  of  May,  1833. 

The  Defendant  relied  on  his  right  to  the  land  by  prescriptiffl. 
admitting  that  neither  he  nor  his  predecessors  in  estate  bi 
obtained,  or  even  asked  for,  any  grant  of  the  land,  either  from  ^ 
proprietor  of  the  Seiffneurie  of  ViUeehauve  or  BeauhamoiSy  or  froia 
the  Crown.  In  support  of  this  title  by  prescription,  the  Defe&itat 
gave  evidence  shewing,  that  in  the  year  1807  one  Lsvy  Petty n&^ 
possession  of  Lot  No.  16  in  the  5th  range  of  BHsteUawn^is^^ 
tinned  in  such  possession  till  1811,  when  he  was  succeeded  m  {» 
session  of  it  by  one  David  Ooodmn,  who  continued  to  occupy  it^ 
September,  1833,  being  a  few  months  subsequently  to  the  sonei^ 
of  the  land  by  Mice  to  the  down,  and  the  r^-grant  of  it;  ^'^ 
September,  1833,  Ctoodmn  gave  up  possession  of  the  land  to  tb^ 
Defendant,  who  had  continued  to  occupy  it  up  to  the  comm^"^ 
ment  of  the  action.  It  was  admitted  that  no  legal  convefaDoen 
the  land  by  Ooodwin  to  the  Defendant  had  been  executed,  bat  a 
certiticate  of  sale  in  the  following  form  was  given  in  eTidence.-^ 

«  Busseliawn,  Sept  21fit  ^^ 
''  This  may  certifey  that  I  do  this  day  sell,  oonvay  and 
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ill  right,  title  and  clame  that  I  have,  or  ever  had,  to  the  lot  of       J.  a 

and  I  know  receide  on  to  Jame$  Lamb,  being  lot  No.  seveneteneth       1867 

n  the  third  section.  Ma^ald 

"  David  Goodwin. 

-James  Bichardson  )  ^.^        . 
-PairickMahon      J  ^^^^^««- 

in  Tirtne  of  which  certificate  the  Defendant  claimed  to  be  entitled 

to  join  the  possession  of  the  land  by  Goodwin  to  his  own  possession 

of  ity  for  the  purposes  of  the  plea  of  prescription.    It  was  admitted 

that  '^  No.  seveneteneth,'*  in  the  above  mentioned  certificate,  was  put 

in  mistake  for  16th,  and  the  Defendant  called  witnesses  to  prove, 

that  there  never  was  a  Lot  No.  17  in  the  5th  range  of  RusseUowny 

but  that  the  land  in  question  formed  part  of  Lot  No.  16,  which  was 

so  occupied  by  the  Defendant  and  David  Goodtoin,  and  that  the 

possession  of  the  Defendant  and  David  Goodwin  extended  over  the 

whole  of  the  land  in  question.    The  Plaintiff  also  admitted  that, 

previously  to  the  year  1834,  the  land  called  Lot  No.  17  formed 

parts  of  Lots  No&  15  and  16  which  then  extended  to  the  boundary 

between  Russeltown  and  the  Township  of  Hemmingford,  and  that 

the  number  had  been  altered  by  lAvingdoney  a  Surveyor  employed 

by  the  Seigneur. 

The  case  came  on  for  hearing  on  the  27th  of  May,  1861,  and 
on  the  28th  of  June,  1862,  the  Judge  of  the  Superior  Court 
(The   Hon,  Mr.  Justice  Smith),  gave  judgment^  dismissing  the 
action  with  costs,  on  the  grounds :  first,  that  Edward  EUice  was  not 
in  possession  of  the  land  in  question  at  the  time  of  the  alleged  sur- 
render of  it,  but  that  David  Goodwin  had  been  so  for  twenty  years ; 
and  that,  therefore,  EUice  could  not  legally  surrender  it^  or  obtain  a 
re-grant  of  it  from  the  Crown ;  secondly,  that  the  grant  by  the  Crown 
to  that  extent  was  null  and  void ;  thirdly,  that  by  the  law  of  Lower 
Canada,  EUice,  having  allowed  Goodwin  to  settle  on  the  land, 
could  not  eject  him  from  it,  but  only  claim  from  him  the  accus- 
tomed dues ;  fourthly,  that  the  Plaintiff  traced  his  title  only  to 
the  Letters  Patent,  which  conferred  no  new  title  on  him,  and  that 
the  Defendant  had  proved  his  plea  of  prescription;  fifthly,  that 
as  the  Plaintiff  claimed  through  Mary  Ball,  he  was  estopped  by 
the  judgment  given  against  her  as  set  out  in  the  Defendant's 
first  plea. 
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J.  c.  A  similar  judgment  was  given  in  the  other  action. 

1S67  From  this  judgment,  as  well  as  that  in  the  other  action,  the  Plai:- 

Maodonald  *^ff  appealed  to  the  Court  of  Queen's  Bench  at  Montreal,  and  od  tL 
6th  of  December,  1864,  that  Court  (consisting  of  the  Chief  Juai- 
Duval,  and  the  Judges,  Aylwin,  Meredith,  Drumtnond,  and  llcv 
delet)  gave  judgment,  affirming  the  judgment  of  the  Court  belcf 
on  the  single  ground  that  the  Defendant  had  proved  his  pl^  c. 
prescription,  Mr.  Justice  Meredith  dissented  from  the  majoritTu 
the  Judges,  on  the  ground  that  the  certificate  of  sale  of  the  2h;  1 
September,  1833,  operated  as  a  conveyance  by  the  law  of  Lm 
Canada.  As  there  was  a  difference  of  opinion  on  this  point,  tL 
Court  pronounced  the  following  judgment : — *^  Considering  tk 
the  Defendant's  plea  of  peremptory  exception  filed  in  the  St 
perior  Court,  alleging  that  he,  the  Defendant,  hath  held  tii 
possessed  publicly,  and  in  good  faith,  for  more  than  thirty  jei's 
immediately  before  the  institution  of  this  action  of  the  s^- 
James  Macdanald,  hath  been  proved  by  the  evidence  addocel  i: 
this  cause,  and  that  by  reason  of  such  possession  the  DefendaiiL 
Respondent  in  this  Court,  hath  acquired  a  title  by  prescriptioDU' 
the  said  land,  and  that  in  the  judgment  pronounced  bj  tiie 
Superior  Court  at  Montreal  on  the  28th  of  June,  1862,  dismissii: 
the  action  of  the  Plaintiff,  Appellant  in  this  Court,  with  coEti 
there  is  no  error,  this  Court  doth  confirm  the  said  judgment,  ia! 
doth  condemn  the  Appellant  to  pay  to  the  Bespondent  the  c(^ 
by  him  incurred  in  this  Court  (the  Honourable  Mr.  Justice  Uff^ 
dith  dissenting)." 

Against  these  judgments  the  present  appeals  were  brought,  m 
were  heard  together. 

Sir  JB. Palmer, Q.C.,  and  Mr.  H. M. Bompas,  for  the  AppelUnt- 

First,  as  to  the  Appellant's  title.  The  Letters  Patent  of  the  Ifti 
of  May,  1833,  are  sufficient  prima  facie  evidence  of  the  facts  stit<^ 
in  them,  and  conclusive  on  all  points,  if  not  contradicted  or  bai^^ 
the  face  of  them :  Jackson  v.  Lawton  (1) ;  The  People  v.  JfauraftC-' 
Tlie  Case  of  the  AUon  Woods  (3);  BuUer's  N.  P.  p.  76;  especiaU/*^ 

(1)  10  Johns.  Amr.  Rep.  23.  (2)  6  Denio's  Kept  ^ 

(3)  Co.  Rep.  Pt.  1,  pp.  51-3. 
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in  tlie  recitals  in  the  grant  it  is  stated  that  the  lands  in  qnestion        J.  C. 
formed  part  of  the  Seigneurie  of  Beauhamois  or  VUlechauve,  and         i867 
remained  nngranted  at  the  date  of  the  surrender  to  the  Crown  by  mac^omald 
HJlics,     In  the  answer  of  the  Seigneurial  Court  to  question,  No.  17, 
all  the   Judges,  except  Mr.  Justice  Monddet^  adjudged  that  the 
Seigneurs  "had  full  and  entire  property  {dominium  plenum)  in 
the     nngranted  lands  in  their  Seigneuries  (1) :    Ordonnance  of 
Louis  XIV.,  6th  July,  1711 ;  Edicts  and  Ordonnanees  of  Seigneurial 
Tenure  in  Canaday  p.  272  [Q^ebeCy  1852].     These  facts  not  having 
been  disproved  by  the  Defendant,  the  Crown  must  be  held  on  the 
finrrender  to  have  been  entitled  to  grant,  and  to  have  granted 
an  absolute  title  to  the  lands  in  dispute  to  ElKce.    But  an  im- 
portant qnestion  arises  with  respect  to  the  governing  law  of 
prescription  to  be  applied,   we   contend  that  the  Court   below 
miscarried  in  applying  the  ancient  French  law  to  the  case.    The 
law  that  governs  it  is  the  English  law.    The  Proclamation  made  on 
the  cession  of  CaruMda  in  the  year  1763  introduced  the  English  law 
by  right  of  conquest :   Campbell  v.  HaU  (2).      It  is  true  the 
effect  of  the  Proclamation,  as  to  the  full  extent  of  the  intro- 
duction of  that  law,  has  been  doubted,  as  it  does  not  mention 
in  express  words  "  English  law."    The  Statute,  14  Geo.  4,  c  83, 
however,  by  implication,  makes  the  Proclamation  to  this  extent 
apply  to  English  law,  even  if  it  had  not  been  so  before.     The 
Statute,  6  Geo.  4,  c.  59,  was   passed  to   remove  doubts  as  to 
certain  matters,  but  section  8  does  not  abrogate  the  English  law, 
being  the  governing  law.    So  the  preamble  to  the  Colonial  Ad, 
9  &  10  Geo.  4,  c  77,  implies  the  English  law  to  be  the  rule. 
The  Court  in  Lower  Canada,  in  the  case  of  Faierson  v.  McCaUwn  (3), 
held,  upon  an  investigation  of  the  Proclamation  of  1763,  that  the 
English  law  relating  to  mortgages  applied  to  Lower   Canada. 
The  Colonial  Ad,  20  Vict.  c.  45,  does  not  apply,  as,  first,  it  con- 
travenes the  Imperial  Statute ;  and,  secondly,  it  was  subsequent 
to  the  date  when  these  actions  were  brought.     These  points  are 
fully  discussed  in  Stuart  v.  Bowman  (4) ;  Wilson  v.  Wilson  (5).   That 
being  so,  the  lands  in  dispute,  subsequently  to  the  change  of  tenure, 

(1)  Low.  Can.   Rep.   Seign.   Qnes.         (3)  Stoart^s  Low.  Gul  Bepi  429. 
ToL  A.  p.  62a.  (4)  3  Low.  Can.  Bep.  310. 

(2)  1  Cowp.  204.  (5)  8  Ibid.  34. 
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J,  0.       must  be  held  to  have  been  subject  to  the  English  law  of  prescrip- 

1867       tion  as  it  existed  at  the  time  of  the  Act,  6  Geo.  4,  c.  59,  and  it  is  clear 

Maototald  ^o  prescriptive  right  could  have  been  acquired  by  the  Respondent 

Lambk.      ^^^^^  ^*  ^^'    Under  the  English  law  there  was  no  title  in  the 

—       Respondent.    Prescription  must  be  proved,  or  presumed,  immemo- 

rially  by  holding,  or  a  lost  grant,  but  the  right  would  not  be  barred 

under  sixty  years :  Shelf ardy  R.  P.  Stat,  p.  145.    Here  the  alleged 

adverse  possession  was  not  continuous,  as  required  by  the  English 

Statute  of  lAmUaiiomy  3  &  4  Will.  4,  c.  27,  sees.  2,  7,  34 :  Do«  i 

Carter  v.  Barnard  (1) ;  Dixon  v.  Quyfere  (2) ;  and  the  prescription 

was  broken  by  the  grant  of  the  Letters  Patent.     So  by  the  French 

law  prescription  must  be  continuous  and  uninterrupted :  Trophng^ 

Traite  de  la  Pres,  Tom.  i.,  p.  568,  Nos.  400,  &c. ;  Duranton,  Tom.  xxi. 

No.  240,  p.  563;  Pothier,  TraUe  de  la  Pres,  No.  Ill;  Vunod, 

Traite  de  la  Pres,  pp.  19,  20 ;  Marcadi,  Traiti  de  la  Pres,  p.  100; 

Nos.  435,  119,  123,  124,  Code  Civil,  B.  iii.,  tit  xx.,  Art  2242; 

Coutume  de  Paris,  Tom.  ii.,  p.  299 ;  Herrick  v.  SioDby  (3). 

Second,  assuming  the  French  law  to  apply,  what  is  the  effect  of 
the  plea  of  prescription?  The  mere  possession  of  waste  land 
forming  part  of  a  Fief  without  a  grant,  for  less  than  thirty  years, 
the  time  required  by  the  old  French  law  of  prescription,  does  not, 
by  the  law  of  Lower  Canada,  give  any  right  to  the  land  as  against  the 
Seigneur,  but,  as  in  this  case,  was  a  mere  holding  for  him.  Ooodwin, 
not  having  received  any  grant  of  the  land  in  question,  nor  held  it 
for  the  time  required  by  the  law  of  prescription,  EUiee  lawfully 
surrendered  it  to  the  Crown,  and  by  the  Letters  Patent  the  Crown 
re-granted  it  to  EUiee  free  from  any  right  of  Ooodwin.  Neither 
the  Defendant  nor  Chodwin  entered  on  the  land  under  a  just  title, 
or  held  it  londfde,  and  a  possession  of  thirty  years  was,  therefore, 
necessary  to  give  them  a  title  to  the  land,  which  neither  Goodwin 
nor  the  Defendant  held  for  that  time. 

Next,  the  Defendant  is  not  entitled  to  join  the  possession  of 
Chodwin  to  his  own  for  the  purpose  of  prescription,  without  proving 
a  good  legal  conveyance  of  the  land  to  him  by  Goodwin.  The  cer- 
tificate of  sale  produced  by  the  Defendant,  being  "sows  seing prive^ 
has  no  date  as  to  third  parties,  and  there  is,  therefore,  no  proof 

(I)  13  Q.  B.  Eep.  945.  (2)  17  Beav.  421,  429. 

(3)  AnU,  p.  436. 
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that  the  date  referred  to  therein  took  place  at  the  time  the  De-  J.  a 
fendant  entered  on  the  land,  or  that^  during  his  possession,  he  was  1867 
the  successor  "d  Hire  faritcuUer^  of  Ooodmn.  Again,  the  sur-  maototald 
render  of  the  Seigneurie  to  the  Crown,  and  the  holding  of  it  by 
the  Crown  for  seven  months,  prevented  the  Defendant  being  en- 
titled to  join  the  possession  of  Ooodwin^  before  that  surrender  to 
the  possession  of  Goodwin  and  the  Defendant,  subsequent  to  the  sur- 
render, so  as  to  make  up  the  thirty  years'  prescription  required.  So 
again,  previous  to  the  change  of  tenure,  Goodwin  could  only  pre- 
scribe for  the  ^*  domains  utile  "  over  the  land,  the  land  itself  being 
inalienable ;  and,  after  the  change  of  tenure  into  common  socage, 
Goodwin  could  only  prescribe  for  the  absolute  ownership  of  the 
land ;  subinfeudation  being  tmlawful,  and  possession  in  two  differ- 
ent rights  cannot  be  united  to  form  the  period  required  by  the  law 
of  prescription.  Now,  the  Defendant's  plea  of  prescription  alleges 
a  right  acquired  by  prescription  to  the  absolute  ownership  of  the 
land,  and  a  right  to  hold  it  of  the  Seigneur.  No  such  prescriptive 
right  has  been  proved,  or  could  be,  the  land  having  been  inalienable 
till  within  the  thirty  years  at  the  commencement  of  the  actions. 

Mr.  Manidy,  Q.C.,  and  Hr.  Wills,  for  the  Bespondcnt : — 

Although  the  lands  formed  part  of  the  Seigneurie  of  Beauhar" 
nois,  yet  the  Appellant  has  fSsdled  to  establish  a  title  to  the  lands  in 
question,  or  possession  of  the  lots  in  Ellice  anterior  to  or  since  Goodr 
wins  possession,  which  was  necessary  to  maintain  the  action :  Poihier, 
tit.  Propriety,  No.  317.  On  the  other  hand,  the  evidence  of  uninter- 
rupted possession  by  Goodwin  and  the  Bespondeut  is  conclusive. 
He  must^  by  the  French  law,  be  presumed  proprietor :  Code  CivU, 
B.  III.  tit  XX.,  Art  2230 ;  and  can  join  possession :  lb.  Art  2235 ; 
Code  CivU  du  Bos  Canada,  tit  **  Prescription,"  Art  2195,  p.  599.  By 
the  English  law  a  purchaser  must  shew  seisin  within  thirty  years. 
No  writ  of  right  applies ;  Statute,  32  Hen.  8,  c.  2.  It  was  proved 
that  Latnbe  was  entitled  at  the  time  the  actions  were  commenced. 

No  serious  doubt  can  be  entertained  that  the  law  to  govern  the 
case  is  the  old  French  law  prevailing  in  Lower  Canada.  Such  a 
point  was  never  before  taken  in  the  numerous  appeals  to  this 
Tribunal  from  Lower  Canada,  where  the  rights  of  the  parties  have 
always  been  regulated  by  the  old  French  law.    As  prescription  was 


548  OASES  IN  THE  PBIVT  COUNCIL-  [LlL 

J.  0.        established  acoordiog  to  the  principles  of  the  ancient  French  Ut, 

1867        the  Plaintiflf's  right  to  recover  the  land,  if  he,  or  those  throogi 

MAa)ONALD  whom  he  claims,  ever  had  a  right  to  it,  was  barred  by  lapge  cf 

J*"'  time,  and  by  adverse  enjoyment  by  Goodwin  and  the  Bespondent 

which  was  continuous,  for  upwards  of  thirty  years  next  before  tk 

commencement  of  the  present  actions.  As  to  prescription,  the  ki 
is  clearly  stated  in  Ferrterey  Art.  118,  Cout.  p.  425 ;  1  Duplms, 
p.  500;  Troplong,  '' Privaeffea;*  p.  919,  Nos.  119,  187;  VaseSk. 
Pres.  p.  42,  as  relied  upon  in  the  Court  below.  Merrick  v.  Svitf[l 
is  in  point,  and  was  decided  by  this  Court  upon  the  Frendi  hw. 

^       Lord  Cairns: — 

^  The  actions  in  which  these  appeals  are  brought  were  petitorj 

actions  to  recover  possession  of  two  pieces  of  ground  in  the  5i 
range  of  RusseUown^  in  the  Seigneurie  of  Beauhamats. 

These  pieces  of  ground  have  been  stated  in  the  proceedings,  an-i 
in  the  arguments,  as  Lots  16  and  17 ;  but  it  is  clear  that  the  whok 
formerly  went  by  the  description  of  Lot  16,  and  that  the  divisk 
into  two  lots  did  not  take  place  until  some  time  about  the  year 
1834,  at  which  time  the  division  was  made  by  Livingdom,  tk 
Agent  of  the  Seigneur,  in  his  own  plans. 

It  was  admitted  in  the  argument  before  us  on  behalf  of  tk 
Respondent,  that  the  land  in  question  formed  a  part  of  tk 
Seigneurie  of  Beauhamois,  as  originally  granted  in  1729  bj  thf 
French  King,  Louis  XIV. ;  and  one  of  the  points  in  dispute  in  the 
Court  below  has  thus  been  removed. 

The  judgment  delivered  in  the  primary  Court  of  Lotoer  (knm 
by  Mr.  Justice  Smith  in  favour  of  the  Respondents  proceeds  npon 
the  principle  that  the  Respondent  and  Ooodwin,  his  predecessor. 
had  been  in  possession  of  this  land  from  1807,  and  that  this  pos- 
session must  be  taken  to  have  been  by  permission  of  the  Seign^^i 
and  that,  therefore,  the  Seigneur  could  not  eject  the  Respofldefl^ 
but  only  claim  from  him  rights  and  dues  such  as  a  tenant  shoula 
render  to  his  Seigneur.  This  view  of  the  case  was  again  pre^ 
in  argument  upon  these  appeals,  but  their  Lordships  areof  opiw^^° 
that,  although  there  may  be  some  facts  appearing  in  the  evidence 

(1)  Ante,  p.  k 
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which  would  form  a  ground  for  such  an  argument,  the  pleadings        J.  0. 
between   the  parties  render  the  argument    inadmissible.      The        1867 
Appellants  in  both  the  appeals  allege  in  their  declaration  that  maodonald 
the    Respondent  wrongfully,  and  without    any  title,  took  and      laiibi. 

obtained  possession  of  the  land,  and  has  kept  illegal  possession  of        

it,  and  pray  delivery  of  the  land.  The  Eespondent,  on  the  other 
hand,  after  certain  objections  to  the  Plaintiffs'  title,  which  are  now 
out  of  the  case,  alleges  a  seisin  of  the  lands  in  1807  by  Ooodmn, 
a  transfer  in  1833  from  Goodwin  to  the  Bespondent^  and  that  the 
land  has  been  peaceably,  openly,  and  uninterruptedly  possessed 
and  enjoyed  by  Goodwin  and  the  Bespondent,  animo  Doininiy 
from  1807  to  the  present  date,  and  that  the  Eespondent  has  a 
right  to  be  declared  proprietor  and  owner  of  the  land. 

Their  Lordships  are  of  opinion,  with  the  Court  of  Queen's  Bench 
of  Lov>er  Canada,  that  the  case  is  thus  put  on  both  sides  as  one  of 
adverse  possession,  and  that  what  the  Bespondent  has  undertaken 
to  prove  is  not  a  tenure,  express  or  implied,  under  the  Seigneur, 
but  a  title  by  prescription,  for  thirty  years  and  upwards,  against 
the  Seigneur, 

The  first  question,  therefore,  is  one  of  fact :  in  whom  has  the 
possession  of  the  land — meaning  thereby  Lots  16  and  17  (formerly 
styled  Lot  16)— been  for  thirty  years  prior  to  1855?  If  posses- 
sion has  been  de  facto  in  Goodwin  and  the  Bespondent,  that 
possession  is  admitted  to  be  an  adverse  possession. 

The  piece  of  land  which,  before  the  year  1834,  had  been  known 
as  Lot  16,  had  on  the  north  and  east,  or,  more  accurately,  on  the 
north-west  and  north-east^  the  natural  boundary  of  the  Black  River 
and  English  River.  On  the  west,  or  south-west,  it  was  bounded 
by  Lot  15,  and  on  the  south  it  extended,  according  to  the  evidence, 
to  the  line  called  the  Hemmingford  Line.  Taking  the  parol  evi- 
dence in  the  case,  and  more  particularly  that  of  the  witnesses, 
Stafford,  AUard,  and  Porcheron,  it  appears  that  one  Levy  PcHy  was 
in  possession  of  the  lot  in  1807,  in  which  year  Qixdwin  took  pos- 
session of  it;  that  a  house  was  built  upon  it  in  Petty s  time,  which 
Goodwin  at  first  occupied,  but  afterwards  built  a  house  for  himself; 
that  there  was  a  pretty  large  clearing  when  Goodwin  came ;  that 
Goodwin  laboured  and  cropped  the  land,  and  was  a  married  man 
living  with  his  family ;  that  Goodwin  paid  the  bridge-tax  for  the 
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J.  0.        lot ;  that  when  a  road  crossing  Lot  16  was  projected  by  the  iskbi- 
1867       tants  Chodmn  was  asked,  and  upon  certain  conditions  consented,    | 
Mactonald  ^  S^^®  ^®  ^^^^  required  for  it ;  and  that  the  whole  of  the  lot  from 
^'         the  north  end  of  it  to  the  Hemmingfard  Line  was  known  as  Xa  Ifi, 
and  as  the  Qoodwin  Lot. 

The  possession  of  the  whole  by  the  Bespondent  from  1833  is 
still  more  clearly  proved,  and  was,  in  fact,  little^  if  at  all,  disputed. 

There  is,  however,  a  piece  of  evidence  coming  from  the  Seignswr 
himself,  or  his  Agents,  which  their  Lordships  look  npon  as  still 
more  conclusive  on  the  fact  of  possession.    It  appears  that  in  tk 
year  1828  steps  were  taken,  upon  the  death  of  Mr.  George  EHk 
the  former  Seignetir,  to  require  from  the  persons  then  holding  tie 
»     lands  an  exhibition  of  the  titles  under  which  they  held.    A  list  k 
given  of  the  persons  then  found  in  possession  of  the  lots  in  Rvatd' 
town  on  whom  circular  notices  from  the  Agents  of  the  Seignm 
were  served,  and  the  name  of  David  Goodwin  is  there  entered  as 
the  person  in  possession  of  Lot  16  of  the  third  section ;  serrice 
being  stated  to  have  been  made  by  delivery  of  the  circular  to  his 
wife,  and  speaking  to  himself  afterwards.    His  possession  is  treated 
as  a  possession  of  the  whole  lot,  for  a  distinction  is  made  in  Gti& 
cases  where  a  lot  is  possessed  in  halves  by  different  persons ;  vA 
the  proceedings  in  1828  are  upon  the  footing  of  the  persons  men- 
tioned in  the  list  having  been  in  possession  for  some  tima   Tlie 
result  of  these  proceedings  is,  for  this  purpose,  immaterial;  but 
what  has  been  stated  is  evidence  of  the  most  satis&ctory  descrip- 
tion that  the  Agents  of  the  Seigneur  in  the  year  1828  fomnl 
Goodwin  in  possession  of  the  whole  Lot  (then  known  as  Lot  16),  and 
this  evidence,  coupled  with  the  testimony  in  the  case,  establisiie^ 
to  the  entire  satisfaction  of  their  Lordships,  a  possession  by  Ooodm 
and  the  Bespondent  of  the  whole  lot  for  upwards  of  thirty  years. 

The  other  questions  in  the  case  are  questions  of  law.  Gooivt* 
gave  up  possession  to  the  Respondent  in  1833,  making  orer  ms 
title  by  the  document  dated  the  21st  of  September,  1833:-[Hi9 
Lordship  read  it  (1).] 

It  is  admitted  on  both  sides  that  it  must  be  taken  that  the  woid 
'*  seventeenth  "  is  in  this  document  to  be  read  as  "  sixteenth,"  hut 
it  was  contended  that  the  document  was  insufficient  to  connect  ^ 

(1)  Ante,  p.  542. 


V. 

Laws. 
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possession  of  Goodwin  with  that  of  the  Respondent :  Firgt,  becanse        J.  0. 
it  was  a  document  sous  seinff  privi^  and,  therefore,  without  date  as        1867 
regards  third  parties ;  and,  secondly,  because  it  was  not  an  instru-  h^gdovald 
ment    amounting  to  a  conveyance  and  irandaiif  de  propri^U, 
Both  these  objections  were  overruled  by  the  Court  of  Queen's 
Bench,  and,  as  their  Lordships  think,  rightly.    The  first  of  the 
objections,  viz.,  that  the  document  is  sous  seinff  privS,  was  little 
argued  by  the  Appellant;  and  their  Lordships  do  not  think  it 
necessary  to  add  anything  to  the  reasons  for  disallowing  it  given 
by  Mr.  Justice  Meredith. 

As  to  the  objection  that  the  paper  is  not  a  conveyance  translatif 
de  proprHU^  it  would,  their  Lordships  think,  be  somewhat  remark- 
able if,  where  the  real  object  is  to  shew  that  an  incoming  occupier 
claims  under  and  by  way  of  direct  continuation  of  the  occupation 
of  an  outgoer,  and  where  at  the  time  there  is  no  real  title  to  be 
conyeyed,  an  instrument  adapted  to  pass  a  real  title  should  be 
required.    Their  Lordships  think,  however,  as  did  the  Court  below, 
that  there  is  no  foundation  for  this  objection  in  any  of  the  autho- 
rities which  have  been  cited.    The  authorities  speak  of  a  prede- 
cessor and  successor,  of  the  successor  claiming  by  contract  or  by 
Will^  and  of  a  legitimate  continuation  of  possession ;  and  they  are 
careful  to  negative  as  a  sufiScient  connection  the  mere  fact  that 
one  possession  has  immediately  preceded  the  other,  and  they  do  no 
more  than  this.   There  is  in  the  present  case  ample  proof  from  the 
paper,  and  from  the  parol  testimony,  of  a  londfide  sale  from  Good- 
win to  the  Kespondent,  and  of  possession  taken  and  continued 
under  that  sale ;  and  this,  in  their  Lordships'  opinion,  is  sufficient. 
The  Appellants  contended,  however,  that  inasmuch  as  under  the 
Statute,  6  Geo.  4,  c.  59,  Mr.  Edward  Ellice,  the  Seigneur,  had,  by  the 
surrender  of  the  20th  of  October,  1832,  vested  the  Seiffneurisy  and 
the  ungranted  lands  thereof,  including,  as  was  said,  those  now  in 
question,  in  the  Crown,  to  be  re-granted  in  common  socage,  there 
was  an  interruption  in  the  prescription,  since  no  prescription  would 
run  against  the  Crown.    Their  Lordships  do  not  think  it  necessary 
to  consider  how  far,  under  any  circumstances,  this  argument  could 
be  maintained,  inasmuch  as  in  the  present  case  they  find  that  no 
acceptance  of  the  surrender  by  the  Crown  was  made  until  the 
giant  of  the  10th  of  May,  1833,  so  that  the  land  was  surrendered 
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J,  c.       and  re-granted  unoflatu,  and  merely  as  a  mode  of  converting  tl^ 
18G7        tenure,  and  there  never  was  any  possession  or  ownership  of  tiK 
Macdokald  land  by  the  Crown. 
,  *•  Their  Lordships  have  assumed,  as  was  ultimately  conceded  by 

—  the  Counsel  for  the  Appellant,  that  the  case  falls  to  be  decided,  so 
far  as  any  question  of  law  is  concerned,  by  French  law.  But  if  prin- 
ciples of  English  law  were  to  be  applied,  the  prescriptive  title  of  tl» 
Eespondent  would  not,  in  their  Lordships'  opinion,  be  leas  strong. 
Their  Lordships  will  humbly  advise  Her  Majesty  that  both  these 
appeals  should  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Bisehoff,  Coxe,  <fe  Bompas, 
Solicitors  for  the  Bespondent :  Ashursl^  Morris,  &  Co. 


J.C*     ANN  SCOTT Aj^pbllast; 

Jufis  2s.  29.  MAEIE  MAEGUERITE  MAUEICE  PAQUET,)  „ 

AND  OTHERS -j  ^*™'^"^^"** 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOB 
LOWER  CANADA. 

Lotoer  Canada^  law  <f—Ordonnanee  1639,  Art,  6,  constructicn  <^ — Marria^ 

in  9xtremi8. 

Art.  6  of  the  Ordonnanee  of  Louis  XIIL  (26th  Noyemher,  1639),  in  fonx 
in  Lower  Canada,  is  in  these  terms : — *'  Voulom  que  la  m/me  peine  (de  k 
privaixcn  des  succemond)  ait  lieu  centre  lea  erifans  qui  sent  nh  defemmes  fw 
Us  p^rea  ont  entretenues,  et  quails  Spousent  lorsqu^Hs  sorU  a  VextrimUe  de  la 
vie :" — Held,  first,  that  as  the  ahove  article  of  the  Ordonnanee  was  a  restrid 
of  natural  liherty  and  penal  in  its  nature,  it  was  to  be  Btrictlj  interpieteii, 
and  only  when  the  fact  of  a  party  being  in  extremis  at  the  time  of  the 
solemnization  of  the  marriage  was  clear  and  beyond  doubt  could  it  be  applied. 
Second,  that  although  death  had  taken  place  two  days  after  a  marriage  had 
been  celebrated,  such  Article  of  the  Ordonnanee  did  not  affect  the  validity 


♦  Present:— Sib  John  Taylor  Coleridge,  Sib  Jameb  Willtak  Coltiu, 
Sib  Edward  Vauohan  Williams,  Sib  Fitz-Rot  Eellt  (Thb  Lord  Ghixf 
Babon),  and  Sib  Richabd  Tobin  Kindbbslet. 
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of  the  marriage,  unless  the  party  was  at  the  time  sensible  that  he  was  in         J.  G. 
bis  last  illnei^s,  and  in  immediate  danger  of  dying.  -g^. 

Suit  fur  nullity  of  marriage,  and  to  set  aside  a  marriage  contract,  on  the         *^vw 
ground  that  at  the  time  of  its  celebration  the  husband  was  delirious  and  of        Scott 
unsound  mind,  arising  from  an  attack  of  delirium  tremens^  from  which       .PaqJtwi. 
disorder  he  died  two  days  afterwards.    The  evidence  in  chief  of  one  of  his         ^— 
medical  attendants  being  to  the  effect  that  he  was  unconscious,  and,  in  his 
opinion,  from  the  nature  of  the  disease,  incapable  at  any  time  of  contracting 
such  marriage: — 

Meld,  on  a  general  review  of  the  evidence,  to  be  rebutted,  especially, 
by  the  conduct  of  the  same  medical  witness  in  speaking  of  the  probability 
of  deceased's  recovery ;  and  by  the  evidence  of  the  Priest,  Notary,  and  wit- 
nesses at  the  marriage,  of  his  capacity ;  and  the  judgments  of  the  Courts 
in  Lower  Canada  sustained. 

JL  HIS  was  an  action  brought  by  the  Appellant  in  the  Superior 
Court  for  Lower  Canada,  District  of  Montreal,  against  the  Bespon- 
dents,  Paqttei  and  others,  the  Widow  and  children  of  William  Henry 
Scott,  late  of  the  Village  of  St.  Eustache,  in  the  county  of  Two 
Mountains,  Lower  Canada,  Merchant,  deceased,  to  have  the  marriage 
of  Scott  with  the  Respondent^  Faquet,  declared  null  and  void,  as  re- 
garded its  civil  effects,  and  also  to  set  aside  the  marriage  contract 
executed  on  the  occasion  thereof.    The  Appellant  claimed  as  his 
Bister  and  heiress-atJaw.    The  Superior  Court,  by  its  judgment^ 
sustained  the  marriage  and  contract,   and  that   judgment  was 
confirmed  on  appeal  by  the  Court  of  Queen's  Bench  in  Lower 
Canada.    Hence  the  present  appeaL 
The  facts  were  these : — 

Scott,  a  member  of  the  Presbyterian  Church,  had  for  many  years 
cohabited  with  the  Bespondent,  Madame  Faquet,  a  Boman  Catholic, 
by  whom  he  had  a  family  of  five  children,  whom  he  recognised 
and  treated  as  his  own  children.  In  1845  a  marriage  was  con- 
templated and  intended  between  Scott  and  Madame  Faquet,  which 
was  to  be  celebrated  according  to  the  rites  of  the  Boman  Catholic 
Church,  and  all  necessary  preparations  were  made  for  that  purpose, 
but  the  completion  was  prevented  by  Scott's  refusal  to  give  a  pre- 
liminary engagement^  required  by  the  Priest  before  celebration, 
that  he  would  cause  his  children  to  be  educated  in  the  Boman 
Catholic  religion. 

On  the  15tli  of  December,  1851,  Scott  went  to  the  house  of 
MadaTue  Faquet,  who  resided  in  the  Village  of  St.  Eustache,  just 
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J.  0,       opposite  to  his  own,  and  there  sent  for  a  Boman  Catholic  Priest, 

1867       for  the  purpose  of  proceeding  to  a  marriage ;   and  finding  tkt 

SooTT       T^o  other  engagement  was  now  demanded  of  him  than  timt  k 

Paoobt      ^o^d  leaye  his  wife  and  children  free  in  point  of  religirai,  be 

caused  a  marriage  to  be  celebrated  between  himself  and  Madaoi 

Paqud  on  the  evening  of  the  following  day,  the  16th,  accordinf 
to  the  rites  of  the  Eoman  Catholic  Church.  By  the  Act  of  m^ 
riage,  the  consorts  acknowledged  as  legitimate  their  five  childieL 
The  marriage  was  accompanied  by  a  contract  or  settlement  pie- 
pared  by  a  Notary. 

ScgU  was  of  intemperate  habits,  and  had  indulged  in  drinkiiig 
during  the  course  of  a  contested  election  which  took  place  three 
days  previous  to  his  marriage.  He  was  imwell  at  the  time,  and  hi 
Physician,  Dr.  Jamieson,  was  with  him  during  the  greater  part  d 
the  day  of  his  marriage.  His  illness  increased,  and,  according  to 
the  medical  testimony,  although  the  nature  of  his  disorder  hadocl 
been  originally  understood,  yet  it  ultimately  declared  itself  to  if 
delirium  tremens.  As  late  as  the  17th  of  December,  Dr.  JaxMas^ 
considered  that  the  disease,  though  of  an  aggravated  character, 
would  give  way  to  the  treatment  which  he  and  Dr.  Fist^er,  anotif/ 
Physician,  recommended.  But  the  prescribed  treatment  was  not 
followed,  and  Scott  sank  and  expired  on  the  18th  of  that  montL 

From  the  death  of  Scott  to  the  period  of  the  institution  of  the 
action,  his  children  publicly  enjoyed  the  character  of  being  te 
legitimate  heirs,  and  were  judicially  admitted  to  accept  his  eaccsr 
sion  with  benefit  of  inventory.  The  Respondent,  Paqud^  had  abo, 
since  ScotPs  death,  been  in  possession  of  the  immovable  propertj 
which  he  by  the  marriage  contract  settled  on  her  in  case  of  ifi^ 
surviving  him,  and  which  contract  was,  in  April,  1852,  duly  regi^ 
tered. 

On  the  4th  of  March,  1854,  the  Appellant  brought  an  action 
against  the  Respondent,  Paquet,  and  the  five  children  of  SccU,^ 
the  Superior  Court  for  Lower  Canada,  in  the  District  oi.Mof^^ 
The  declaration  stated,  that  Scott  had  died  intestate,  leaving  thiee 
sisters,  his  only  surviving  relations  and  heirs-at-law,  two  of  V"^ 
had  renounced  his  estate,  the  Appellant  accepting  it  as  sole  heiress- 
at-law ;  that  in  December,  1851,  he  fell  ill  of  the  malady  that  cansed 
his  death ;  that  his  disease  became  so  aggravated  that^  on  tize  l'^^ 
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of  December  he  was  delirious,  and  so  continued  np  to  his  death;  J.  OL 
and  that^  while  in  that  state,  he  was  qnife  incapable  of  entering  1867 
into  any  contract  or  granting  any  valid  consent ;  that  he  had  lived  goon 
many  years  in  a  state  of  concabinage  with  the  Bespondent,  Paquet^     PAQccn 

withont  marrying  her  or  acknowledging  her  as  his  wife;  that       

while  in  a  state  of  delirium,  and  incapable  of  consent^  she,  pro* 
fiting  by  his  condition,  on  the  16th  of  December,  1851«  procured  a 
pretended  marriage  to  be  solemnized  between  her  and  Scott,  and, 
on  the  same  day,  procured  a  pretended  marriage  contract  to  be  exe- 
cuted ;  that  by  the  register  of  the  marriage  it  was  endeavoured  to 
recdgnise  as  legitimate  the  children  of  the  illicit  connection  and  the 
provisions  of  the  contract';  that  Scott  was  at  the  time  of  the  marriage 
in  a  state  of  delirium,  and  in  extremisy  and  afflicted  with  the  malady 
whereof  he  died;  and  the  pretended  marriage  was  clandestine^ 
celebrated  without  the  knowledge  or  consent  of  Scott*$  relations, 
and  was  neither  publicly  solemnized,  nor  accompanied  by  the 
necessary  formalities,  nor  followed  by  consent  on  his  part,  and 
that  the  Bespondent,  Faquety  and  the  other  Bespondents,  had 
assumed  to  be  the  heirs  of  Scott^  and  had  taken  his  estate  into 
their  possession,  and  the  declaration  prayed  that  the  pretended 
marriage  and  contract  of  marriage  might  be  declared  null  and 
void. 

The  Bespondents  filed  their  pleas,  consisting  of  two  sets  of 
exceptions  peremfioires  and  a  defeme  en  faU.  The  first  set  of 
exceptions  referred  to  the  capacity  oi  the  Appellant  to  maintain 
her  action,  and  was,  in  substance,  to  the  following  effect: — That 
the  Appellant  being  only  a  collateral  relation,  could  not  maintain 
such  an  action ;  that  ever  since  the  death  of  Scott  the  Bespondents 
had  assumed  the  character  of  his  representatives,  and  that  their 
right  to  that  character  had  been  publicly  recognised,  and  had 
been  acquiesced  in  by  the  Appellant;  that  the  Appellant  had 
recognised  their  right  to  such  character  by  transferring  to  Barbara 
and  Jane  Scott  her  rights  as  one  of  the  legatees  of  Scott's  father,  in 
a  sum  of  money  due  on  a  judgment  obtained  by  ScotPs  father,  on 
the  24th  of  April,  1824,  against  Scott  and  another,  and  that  the 
Appellant  could  not  maintain  her  action  without  joining  her  sisters 
as  co^Plaintifis.  The  second  set  of  exceptions  referred  to  the 
merits,  and  was  to  the  following  effect : — That  for  many  years  Scott 
Vol.  I.  3  8  A 
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J.  a       and  the  Respondent,  Paquet,  lived  together  as  husband  «hl  wre, 

18C7        under  promises  frequently  reiterated  by  Scott  that  he  if  ould  manr 

^^       her ;  that  the  Appellant  and  her  sisters  were  aware  of  this,  aad 

p  «'•         recognised  the  position    of   the  Respondent,  Paquet^   and  her 

'      children ;  that  about  twelve  years  previously  Scoii  had  intende-i 

to  fulfil  his  promise  of  marriage,  and  had  assembled  his  fneiil} 
and  the  Priest  for  that  purpose,  but  was  prevented  frona  so  dciag 
by  understanding  that  the  Priest  required  him  to  make  oath  that 
he  would  allow  his  children  to  be  brought  up  as  Roman  Catholics; 
that  it  was  with  the  view  of  carrying  this  intention  into  cffee: 
that  he  contracted  the  marriage  complained  of;  that  such  marriage 
was  contracted  legitimately  and  lawfully  in  the  presence  of  i 
Roman  Catholic  Priest  duly  authorized  to  celebrate  snch  marriagf ; 
and  that  Scott  was  at  the  time  sound  in  mind.  The  defense  c% 
fait  put  in  issue  all  the  statements  contained  in  the  Appellant's 
declaration. 

Witnesses  were  examined  on  behalf  of  the  Appellant  and  Ke- 
spondents.  The  Appellant  objected  to  the  reception  of  the  evr 
dence  of  the  Respondents'  witnesses,  so  far  as  it  went  to  pror? 
that  a  marriage  had  been  celebrated,  on  the  ground  that  rerbsi 
evidence  of  a  marriage  was  inadmissible  by  law,  and  such  objec- 
tions were  reserved,  but  the  evidence  was  afterwards  admittei 
The  evidence  as  to  the  capacity  of  Scott  was  conflicting.  On  the 
part  of  the  Appellant,  Scotfs  medical  attendants,  Dr.  Jamieson  and 
Df.  Fisher^  declared  as  their  opinion,  that  in  the  case  of  a  persc'B 
suffering  from  delirium  tremens  there  could  be  no  lucid  interval 
during  which  he  could  have  the  use  of  his  faculties,  or  be  fit  to 
contract  any  kind  of  business ;  that  Scott  was  in  a  state  of  deH- 
Hum  tremens  just  before  and  immediately  after  the  alleged  cere- 
mony, and  that  it  was  a  scientific  fact  that  this  disease  never 
leaves  the  patient  until  it  leaves  him  finally ;  that  there  mav 
be  times  at  which  it  is  more  intense  than  at  others,  but  that 
the  patient  is  never  perfectly  sane.  The  evidence  for  the  Respon- 
dents consisted  of  the  depositions  of  the  Notary,  Priest^  and  others 
who  were  present  at  the  marriage  ceremony,  and  they  deposed  to 
the  perfect  sanity  of  Scott  at  that  time.  It  was  proved  that  Dr. 
Jamieson  had  said,  when  attending  the  deceased,  that  he  con- 
sidered that  the  disease  would  give  way  to  the  treatment  he  and 
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I>r.  Fisher  recommended.  No  medical  eyidence  was  produced  by  J.  a 
the  Kcspondents  in  answer  to  evidence  given  by  Drs.  Jamieson  1867 
and  Fisher.  gocyrr 

The  cause  came  on  to  be  heard,  and  by  the  judgment  of  the     ^Jwim 
Superior  Court,  deUvered  on  the  30th  of  May,  1856,  the  action        — : 
vas  dismissed  with  costs,  on  the  ground  that  the  Appellant  had 
failed  to  establish  the  material  allegations  of  her  declaration. 

The  Appellant  appealed  from  this  judgment  to  the  Court  of 
Queen's  Bench  for  Lower  Canada.  The  appeal  was  heard  before 
the  Justices  Aylwin,  Duval,  Caran^  and  Meredith,  and  on  the  5th 
of  October,  1857,  the  Court  delivered  judgment,  dismissing  the 
appeal  with  costs.  Mr.  Justice  Duval  and  Mr.  Justice  Caron  con- 
sidered that  all  the  questions  raised  by  the  pleadings  ought  to  be 
decided  in  favour  of  the  Bespondents,  and  Mr.  Justice  Meredith 
agreed  with  them  so  far  as  related  to  the  questions  put  in  issue  by 
the  declaration.  Mr.  Justice  Aylwin  dissented  from  the  opinion  of 
the  rest  ofthe  Court,  and  considered  that  all  the  questions  raised 
on  the  pleadings  ought  to  have  been  decided  in  favour  of  the 
Appellant  (1). 

The  present  appeal  was  brought  from  this  judgment  of  affirmance. 
It  was  twice  argued  (2). 

Mr.  Garth,  Q.C.,  and  Mr.  A.  T.  Watson,  for  the  Appellant : — 

Tliree  questions  arise : — ^First,  we  insist  that  the  marriage  has 
never  been  celebrated  with  the  forms  and  ceremonies  required  by 
the  ancient  law  of  France,  in  force  in  Lower  Canada,  so  as  to  con- 

(1)  See  case  reported.  Low.  Can.  Jut.  tion  was  made  by  the  Counsel  for  the 
vol.  iv.  p.  149.  Appellant  for  the  admission  of  fresh  evi- 

(2)  This  appeal  was  twice  argued,  deuce  said  to  have  been  obtained  since 
first,  on  the  24th,  25th,  and  2Gth  of  the  former  hearing,  relative  to  the 
June,  1861,  before  Lord  Kingsdcwn,  mental  capacity  of  Seott  A  petition. 
Dr.  Lyshingion^  Sir  Frederick  FoUoek  shortly  after  the  first  hearing,  had  been 
(The  Lord  Chief  Baron),  and  Sir  John  lodged  in  the  Council  Office  for  that 
Romilly  (The  Master  of  the  Rolls),  but  object  The  Respondents'  Counsel  ob- 
their  Lordships  not  being  satisfied,  jected  to  the  affidavit  in  support  of  the 
directed  the  case  to  be  re-argued.  It  application  being  read,  or  the  reception 
was  stated  at  the  Bar  that  the  re-  of  new  evidence  after  the  long  delay, 
argument  was  delayed  by  the  poverty  and  their  Lordships  were  of  opinion 
of  the  parties  not  enabling  them  to  that  in  the  circumcumstanoes  such  an 
bring  it  on  for  hearing.  applicatiofl  could  not  be  entertained. 

On  the  case  now  coming  on,  applica- 
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J.  0.       Btitate  a  malid  marriage.    [The  Lokd  Chief  Babov  :— If  thmvu 

18G7       a  marriage  de  facto,  it  lies  on  you  to  diew  it  was  invalid  in  In) 

g^^       To  be  yalid  it  ought  to  have  been  performed  by  the  hiisa 

pAQttt      Priest:  Dagusseau,  Tom.  t.  pp.  150,  151,  152,  153;  Tdhur.wk 

«  Mariage;'  Pariie  I.  Ch.  i.  No.  3 ;  Poihier,  du  Control  de  Jkrm, 

Partie  IV.  csap.  1,  sec.  3,  Art  1,  par.  5,  No.  350  [Bi  1781]: 
Danty,  p.  102 ;  Durand  de  MaQlanne,  Diet.  Can.  voee  "  Qandedit 
Tom.  I  p.  523  [Ed.  Lyons,  1770] ;  De  Herieouri,  Loix,  Eeeles.  CSit. 
Art.  1,  No.  27,  p.  474.  [The  Respondente'  Counsel  objected  to  tli 
point  being  now  raised,  as  in  the  declaration  the  Appellsat  hi 
admitted  the  marriage,  and  only  sought  to  avoid  it  as  beiog  cde- 
brated  when  Scott  was  in  extremis  and  unconscious,  and  submitted 
that  it  was  not  for  the  Bespondents  to  gire  formal  proof  of  tk 
factum  of  such  marriage ;  but  that  if  it  were  necessary  the  pwoa 
were  suflScient  according  to  the  Provincial  Statute^  35  G«x  J 
c.  4,  sec.  4,  which  only  requires  the  presence  of  two  witnessei^ 
This  point  was  not  further  argued. 

Second,  the  evidence  of  the  medical  attendants  of  fifcotf  skefi 
that  at  the  time  the  marriage  took  place  between  ^Scotf  aBdthe 
Respondent,  Paquet,  which  was  only  two  days  before  his  de«i 
Scott  was  a  Vextremiti  de  la  vie,  so  as  to  render  such  marriage  xd 
and  void  by  the  Ordonnance  of  Louis  XIIL  of  1639,  Art  6,  acl 
the  Edict  of  the  year  1697;  depriving  of  civil  effect  marriage « 
extremis:  Pothier,  Tom.  v.  p.  238,  Partie  5,  Ch.  ii.  p. 429 ;  Ji. 239: 
Merlin's  Rep,  de  Jur.  verlo  "  Mariage,*'  Tom.  xix.  sect  9,  Art  3;  ft 
Tom.  viii.  sec.  19,  par.  I.  No.  3,  p.  47;  [Quarto  Ed.]. 

Third,  the  evidence  establishes  the  feet,  that  at  the  time  of  4^ 
pretended  marriage  Scott  was  delirious  and  unconscious  bom  tfl 
attack  of  delirium  tremens,  and  then  incapable  of  entering  into  sdv 
valid  contract.  In  Dtjnes  r.  Dimes  (1) ;  The  Attomey-OeMrd  t. 
Pamther  (2);  Dew  y.  Clark  (3),  the  principles  relating  to  JncJJ 
intervals  are  fully  explained,  and  those  authorities  shew  that  the 
party  claiming  must  establish  that  fact. 

Sir  B.  Palmer,  Q.C.,  and  Mr.  WesUahe,  appeared  for  the  Be- 
spondents, but  were  not  called  upon. 

(1)  10  Moare'fl  P.  C.  Cases.  422.  (2)  3  Bio.  C.  C  4iO. 

(3)  1  Add.  Boo.  Rep.  279. 
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July  10.    Their  Loidships'  judgment  hayii^  been  teaerved,  wa«  J-  C. 

now  pronounced  as  follows  by  1867 

The  Loed  Chief  Babon  : —  ®^ 


This  is  an  appeal  from  a  judgment  by  the  Court  of  Queen's 
Bench  for  Lower  Canada  afiSnning  a  decision  of  the  Superior 
Court  of  that  Province  in  an  action  brought  by  the  Appellant 
against  the  Respondents^  and  in  which  the  question  to  be  deter- 
mined wasy  whether  a  marriage  between  William  Henry  Scott, 
deceased,  and  the  Bespondent,  Marie  Marguerite  Maurice  Paquet, 
on  the  16th  of  December,  1851,  was  valid  or  void, 

Several  questions  were  raised  (but  disposed  of  during  the  argu- 
ment) upon  the  alleged  non-compliance  with  the  formalities  essential 
to  the  validity  of  a  marriage  by  the  law  of  France,  which  prevails 
in  Lower  Canada,  The  objections  to  the  marriage  upon  these 
grounds  (which  appeared  when  duly  considered  to  be  unsup*- 
ported  by  the  authorities)  were  abandoned  by  the  Counsel  for 
the  Appellant  Two  questions  alone  remain :  The  first,  whether 
this  marriage  was  contracted  while  Mr.  Scott  was  '^d  TextrSmiti 
de  la  vie"  within  the  meaning  of  the  6th  Article  of  the  Ordon- 
nance  of  1639;  the  second  is,  whether,  at  the  time  when  the 
marriage  was  so  contracted,  Mr.  Scott  was  of  soimd  mind  and  in 
possession  of  his  faculties. 

Both  these  questions  have  been  decided  in  favour  of  the  Re- 
spondents, unanimously  by  the  three  Judges  of  the  Superior  Court, 
and  by  three  Judges  out  of  four  of  the  Court  of  Queen's  Bench 
in  Lower  Canada.  And  we  think  that  this  Court  ought  not,  unless 
there  be  manifest  error  in  the  judgments  under  appeal,  to  overrule 
these  decisions  so  pronounced  in  the  Country  in  which  the  law  of 
France,  by  which  the  first  question  must  be  determined,  prevails, 
and  must  be  known  and  continually  acted  upon  by  the  Courts  of 
Law ;  and  in  which  also  the  witnesses  on  both  sides  reside,  and  may 
have  been  more  or  less  known  to,  or  seen,  when  under  examination, 
by  the  Judges,  or  some  of  them,  who  likewise  are  familiar  with 
the  usages  and  customs  of  the  place  in  which  all  the  circum- 
stances which  formed  the  subject  of  the  evidence  occurred. 

The  language  of  the  Ordonnanee  is  this  : — "  Voulons  que  la  meme 
peine  {de  la  privation  dee  9ucce89ions)  ait  lieu  contre  lee  enfane  qui 


«. 
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J.  0.       sard  nis  de  femfnes  que  lea  peres  ont  eniretenuea,  et  tplih  ipmsfi 
ise?       lorsgu^iU  sont  a  VeatrimiU  de  la  vie!*  \ 

^^  Pothier  (No.  430)  says:  "II  fatd  que  ceux  qui  atfojiiai^  w 

p  MWfp      w*^***^^  pouveni  deux  elioeee — 
"""  "1.  Le  mauvais  commerce  qui  a  priddi  le  mariage, 

"  2.  Que  la  personne  Uait  in  extremis  hrsque  le  mariage  a  t!< 
contracts, 

**  Le  mariage  est  censS  contracts  in  extremis  lorsque  la  fcrmH 
itait  au  lit,  malade  d'une  maladie  qui  avait  un  trait procham ah 
mort,  quoiqu'dle  ne  soit  morte  que  qudques  mots  apres.*' 

Several  cases  appear  to  have  been  decided  upon  this  Ordmnam, 
the  eflTect  of  which  is  well  expressed  in  Merlins  " Seperioire,'' tm 
**Mariaffe,**  sect.  19,  par.  1,  No.  3,  p.  47,  vol.  viii,  in  quarto:- 
*^  Le  v&ritdbUy  Vunique  cas  d!appliquer  TOrdonnance  est  lorsquV* 
homme  so  marie  dans  un  terns  ou  il  se  sent  frappe  de  mori,  ou  h 
violence  du  m>al  et  Timpuissance  des  remedes  luifait  seniir  quehrit 
est  prete  a  lui  Schapper**  \ 

It  seems,  from  this  commentary  upon  the  law,  that  the  patii: 
must  himself  feel  that  he  is  dying,  or  that  the  violence  of  i^^ 
disease,  and  the  ineflScacy  of  all  remedies,  impress  him  with  it-  I 
belief  that  life  is  about  to  depaVt.  There  is  nothing  in  the  en- 
dence  to  shew  that  Mr.  Scott  thought  he  was  a  dying  man.  Kei&r 
Dr.  Jamieson  nor  Mademoiselle  Paquet  thought  so — at  least,  iinii! 
after  the  day  of  the  marriage.  Dr.  Jamieson  himself  savs:- 
"From  the  beginning  of  his  disease  I  expected  that  he  vouk 
recover  from  his  disease." — "On  the  first,  second,  and  tliirddarl 
did  not  look  upon  the  disease  as  a  decidedly  mortal  one.*'—''! 
never  conveyed  to  Scott  the  idea  that  he  was  or  might  be  in 
danger."  And  in  another  part  of  his  deposition  he  says;— "On 
the  morning  of  the  17th,  the  Defendant,  Miss  Paquet,  inquired  if 
me  as  to  the  state  of  the  late  Mr.  Scott.  I  informed  her  that  he 
was  in  a  dangerous  condition,  and  she  appeared  surprised  that  tl^e 
disease  was  at  all  connected  with  danger." 

Besides,  this  law  is  in  restraint  of  natural  liberty,  and  it  most, 
therefore,  be  clear,  beyond  doubt,  that  it  is  applicable  to  the  par- 
ticular case,  before  a  Court  of  Justice  can  hold  it  to  be  of  force  and 
effect  to  avoid  a  marriage. 


•trOIi.  I.]  CASES  IN  THE  FKIVT  COUNCIL.  561 

The  great  question  in  the  case,  however,  is,  whether  Mr.  ScoU  J.  0. 
was  in  a  state  of  mind,  memory,  and  understanding,  to  enable  him  1867 
lawfully  to  contract  marriage.  goiyp^ 

On  the  one  hand,  we  have  the  evidence  of  Dr.  Jamiesan,  who  p^i^cr 
visited  him  first  on  the  afternoon  of  the  15th  of  December,  and  — - 
found  him  suffering  under  erysipelatous  inflammation  in  the  face, 
arising,  as  it  appears,  from  his  having  come  in  contact  with  a 
heated  stove  while  dozing  or  sleeping  in  a  chair.  Strong  aperients 
were  administered,  and  at  a  later  period  of  the  afternoon  the 
Doctor  conclnded  that  ddirium  tremens  was  approaching.  At  this 
time  he  quitted  the  house  in  which  he  resided  with  his  sister,  and 
proceeded  to  the  house  of  the  Kespondent,  Paquet,  shewing  signs 
of  great  excitement  and  irritability,  with  delusions,  as  he  went 
along. 

At  a  later  hour  he  was  again  visited  by  the  Doctor,  who  remained 
with  him  during  the  greater  «part  of  the  night.  Saw  him  again 
the  next  morning,  and  left  him  about  two  in  the  afternoon,  when, 
as  he  says,  he  was  labouring  under  delirium  tremens^  developing 
itself  by  mental  hallucinations.  He  then  again  left  him  in  the 
house  of  the  Eespondent  for  some  hours,  and  returned  in  the 
evening;  and  from  this  time  until  the  morning  of  the  18th,  it  is 
asserted  he  was  wholly  incapacitated  by  this  disease  from  doing 
any  act  whatever  requiring  the  exercise  of  his  faculties ;  and  in 
the  night  of  that  day,  the  18th,  he  died. 

If  Dr.  Jamieson  be  correct  as  to  the  existence  of  delirium  tremens^ 
and  the  consequent  incapacity  of  Mr.  8eoH,  although  he  does  not 
expressly  declare  that  it  was  impossible  he  should  have  been  com- 
petent to  exercise  his  faculties  in  a  rational  manner  either  on  the 
afternoon  of  the  15th,  or  during  an  hour  or  more  on  the  16th,  it 
is  certainly  to  be  inferred  from  the  whole  of  his  evidence,  taken 
together,  that  no  such  intervals  of  capacity  could  have  existed,  and 
that  it  was  only  during  the  time  necessary  to  answer  one  or  two 
questions,  or  some'  other  very  short  period  of  tranquillity,  that  he 
can  be  said  to  have  been  capable  of  exercising  his  reason  and 
understanding. 

On  the  other  hand,  we  have  the  testimony  of  at  least  three 
witnesses  of  unimpeached  character,  and  having  no  interest  what- 
ever in  the  perpetration  of  a  fraud,  or  in  the  misrepresentation  or 
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J.a  snppression  of  the  trath,  who  depose  to  a  series  of  acts  dcme  hj  ike 
1867  deceased,  which,  if  tnily  nanrated  and  described,  prove  inoontestaU j 
0^^  that  Mr.  8coU  was  daring  the  space  of  an  hoar  and  mote^  witkia 
which  the  marriage  was  solenmiaed,  and  the  marriage  oontnct 
prepared  nnder  his  instructions  and  executed  by  himself,  in  » 
perfect  state  of  capacitj,  memory,  and  intelligence.  We  may  pas 
by  the  commnnioation  between  Ancey,  the  Boman  Cathelic  Priesl 
and  Mr.  Skott  on  the  afternoon  of  the  15th,  merely  obserying  tiast 
the  deceased  upon  this  occasion  expressed  himself  rationally  vhile 
informing  the  Priest  of  his  haying  had  an  altercation  with  Ik 
sister,  that  he  was  desirons  that  he  dioold  marry  him  to  Mad^ 
fnotBeOe  Pajuet^  that  he  had  sent  to  him  for  that  purpose  aad 
when  told  that  a  dispensation  was  necessary,  he  desired  that  a 
Bishop  should  be  written  to  immediately  in  order  that  it  might  be 
obtained.  The  following  day,  the  16th,  upon  the  arrival  of  tfe 
dispensation,  the  Priest  proceeded  again  to  the  house  of  Mr.  SesUf 
and  found  him,  as  he  podtiyely  and  distinctly  swears,  in  pei&ci 
possession  of  his  undeistanding;  and  here  begins  a  series  of  acti 
on  the  part  of  the  deceased,  which,  if  really  done,  proye  to 
demonstration  a  state  of  perfect  mental  competency  and  capadtr. 
He  receiyed  the  Priest's  explanation  of  the  oath  or  engagemest 
required,  that  his  wife  should  be  left  to  the  free  exercise  of  her 
religion,  and  that  the  children  might  be  brought  up  in  the  Bosxub 
Catholic  faith;  he  obseryed  that  at  a  former  period  (and  in  this  state- 
ment he  is  confirmed  by  Jfona.  Pere  Martin,  the  Priest),  he  was  about 
to  marry  Mademot^eUe  Paquel,  but  objected  to  this  engagement  es 
the  ground  that  he  was  required  to  pledge  himself  that  the  childia 
should  be  so  brought  up,  and  not  merely  that  he  would  permit  them 
to  use  their  own  free  will  as  to  their  religion;  he  gaye  the  necessaij 
information  as  to  the  names  of  his  relatiyes,  and  the  ages  of  hia 
children,  in  order  that  the  usual  registration  should  be  made ;  he 
took  the  pen  in  his  hand  and  wrote  the  name  of  one  of  hisParents^ 
because  the  Priest  was  unable  to  spell  it;  he  sent  for  a  Notary  and 
his  Clerk ;  he  gaye  instructions  for  the  marriage  contract,  informing 
the  Notary  that  his  wife  was  to  be  required  to  giye  up  the  comas- 
nanii  de  hiens,  and  that  in  consideration  of  this  renunciation  he  con- 
ferred upon  her  and  her  heirs  all  his  immoyeable  or  real  estate, 
which  he  described  as  situate  in  the  seyeral  parishes  of  SL  Ikilaci, 


TOL.  L]  CASES  IN  THE  PBIVT  COUNCIL.  563 

and  8t.  Martin ;  he  gave  also  to  his  wife,  but  in  trust  only,  in  equal  J.  0. 
thirds,  for  two  of  his  sisters,  Anne  Soatt  and  Jane  Seott,  and  his  1867 
daughter  by  Paquet,  Caroline  Secti,  a  large  sum  of  compensation  goon 
money  to  which  he  was  entitled  by  reason  of  losses  sustained  in  p^^^^ 
the  rebellion  of  1837 ;  and,  besides  disposing  of  the  remainder  of  — 
his  property  under  this  marriage  contract,  it  is  sworn  upon  the 
evidence  of  Arehambaad,  the  Notary,  that  upon  a  suggestion  that 
he  should  dispose  of  his  property  by  Will,  he  himself  declared 
that  he  had  determined  to  do  so  by  a  marriage  contract ;  and  the 
contract  was  drawn  up  and  executed  accordingly.  All  this, 
together  with  the  celebration  of  the  marriage  itself,  is  confirmed 
by  the  independent  testimony  of  M.  FirS^  a  Mend  of  the  deceased 
residing  at  St  Eustaehe.  It  is  impossible,  unless  these  witnesses 
are  guilty  of  deliberate  perjury,  that  the  deceased  was  at  this  time 
otherwise  than  in  perfect  possession  of  his  mind,  memory,  and 
understanding,  and  of  perfect  capacity  to  contract  a  lawful  marriage. 
It  is  true  that,  during  this  proceeding,  upon  a  noise  being  heard 
from  the  agitation  of  the  shutters  by  the  wind,  he  is  proved  to 
have  cried  out,  "They  are  coming  I  they  are  coming!"  If  this 
were,  as  suggested  by  the  Bespondents,  an  expression  uttered 
under  an  idea  that  the  intelligence  of  the  result  of  his  election  had 
arrived,  it  requires  no  comment  But  if  it  were,  as  insisted  by  the 
Plaintiff,  the  manifestation  of  a  delusion  created  by  delirium 
tremens^  it  appears  to  have  been  dispelled,  and  to  have  ceased 
upon  his  being  convinced,  a  few  moments  afterwards,  that  the  noise 
was  occasioned  by  the  wind. 

We  think,  therefore,  on  the  whole,  that  whatever  degree  of 
suspicion  may  naturally  arise  from  the  very  cogent  and  circum- 
stantial evidence  of  Dr.  Jamiesony  coupled  with  the  testimony  of 
the  witnesses  who  spoke  to  the  wildness  and  excitement  of  his 
demeanour  during  certain  portions  of  the  three  days  in  question, 
that  all  this  together  is  insufficient  to  outweigh  the  positive  and 
distinct  evidence  of  so  many  witnesses  to  the  whole  scene  of  the 
solemnization  of  the  marriage,  and  the  preparation  and  execution 
of  the  marriage  contract,  or  to  warrant  us  in  setting  aside  the 
united  decisions  of  the  Superior  Court  and  the  Court  of  Queen's 
Bench  in  Laiver  Canada,  by  which  the  judgment  in  favour  of  the 
Bespondents,  and  now  under  appeal,  has  been  pronounced. 

Vol.  L  3  8  B 
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J.  c.  Their  Lordships  will,  therefore,  humbly  report  to  Her  Majesty 
1867  ^  their  opinion  that  the  jadgments  of  the  C!ourt  of  Queen's  Bencii 
^^^  of  Lower  Canada  and  of  the  Superior  Court  ought  to  be  affiimeo, 
^  ^*  and  this  appeal  dismissed ;  but  under  all  the  circumstances  of  tbe 
case,  without  costs  of  this  appeal  on  either  side. 

Solipitors  for  the  Bespondent :  WUde,  Bees,  Sumphregy  d  WH^.. 
Solicitors  for  the  Appellant :  Ashursty  Morris  &  Co, 
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ACCOUNTS :  See  Patkkt,  1,  5. 

AOTES  OF  STATES  OF  JERSEY  of  the  24th  June,  1851.  relating  to 
Wills  of  real  estate— Constraction  of  Arts.  8  and  10.  Monger  v.  Le 
QaUaia 470 

ACTION — 1.  To  recover  the  difference  between  the  original  price  bid  at 
public  auction,  and  the  sum  realized  upon  a  re-sale,  for  the  hull  of  a 
stranded  vessel,  sold  by  the  Master  and  purchased  by  the  Defendant, 
upon  conditions  of  sale,  which  were  appended  to  the  memorandum  of 
purchase,  and  signed  after  the  sale  by  the  Defendant's  agent  on  his 
behalf;  which  conditions  differed  materially  from  those  appended  to 
the  catalogue  of  sale,  and  which  were  the  conditions  read  out  at  the 
time  of  sale. 

The  Defendant  paid  the  deposit  upon  the  terms  of  the  conditions  of 
sale  read  at  the  auction,  and  took  possession  of  the  vessel,  without 
having  any  formal  transfer  made  to  him.  The  vessel  was  laden  with 
rice,  and  was  soon  afterwards,  by  order  of  the  Board  of  Health,  de- 
stroyed as  a  nuisance.  The  Defendant  having  declined  to  complete 
the  purchase,  the  vendor  resumed  possession  of  the  vessel,  and  re-sold 
it  at  a  loss. 

The  form  of  the  action  was  by  libel,  according  to  the  Roman-Dutch 
Law.  The  Defendsjit,  in  his  answer,  among  other  defences,  denied 
that  he  had  purchased  under  the  conditions  appended  to  the  memo- 
randum of  sale,  and  prayed  the  dismissal  of  the  action  with  costs ; 
and  in  reconvention,  for  payment  of  the  amount  of  the  deposit,  and 
damages  he  had  sustained,  to  the  amount  of  £1000,  for  loss  of  profits 
and  advantages  from  the  vessel,  her  tackle  and  implements. 

The  judgment  of  the  District  Court  was  in  favour  of  the  Plaintiff, 
the  Judge  of  that  Court  being  of  opinion,  that  the  Defendant  pur- 
chased on  the  conditions  of  sale  appended  to  the  memorandum  of  pur- 
chase, and  that,  according  to  those  conditions,  the  Plaintiff  had  rightly 
resumed  possession  and  re-sold  the  vessel.  The  Supreme  Court  on 
appeal  reversed  that  judgment,  and  ordered  judgment  to  be  entered 
for  the  Defendant,  being  of  opinion,  that  the  Plaintiff  having  founded 
his  claim  upon  an  agreement  which  gave,  among  other  things,  a  right 
of  re-sale,  with  conditions  different  from  those  read  at  the  auction, 
and,  having  in  consequence  repossessed  himself  of  the  vessel  and  re- 
sold her,  had  thereby  deprived  himself  of  the  right  to  recover  from  the 
Defendant,  and  awarded  the  Defendant  the  damages  claimed  by  his 
answer : — 

Edd^  by  the  Judicial  Committee,  (1),  that  though  the  merits  of  the 
ca^e  were  with  the  Plaintiff,  neither  the  judgment  of  the  District  or 
Supreme  Court  could  be  sustained,  as  there  was  no  other  agreement 
between  the  parties  than  the  one  founded  on  the  conditions  read  out 
in  the  auction  room  at  the  sale  ;  and  that,  the  Plaintiff  having  sued 
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upon  a  different  oontract,  was  not  entitled  to  reoover,  and  ought  to 
have  been  non-Buited :  and  (2),  that  in  the  abeenoe  of  any  evidence  of 
damage,  the  Defendant  was  not  entitled  to  judgment  for  damages :~ 
Eeld  further,  that  although  the  act  of  the  Plaintiff  in  retaking  the 
hull  of  the  ship  and  selling  her  was  wrongful  and  entitled  the  Defen- 
dant to  bring  an  action  of  trover,  it  did  not  amount  to  a  rescission  of 
contract.    Fage  y.  Cowaajee  JSdulJee    ..  ..  ..  ..  ..127 

2.  Against  Speaker  and  Members  of  the  Legislative  Assembly 
of  Dominica  for  false  imprisonment  for  contempt  of  that  Assembly. 
Boyle  V.  Falconer  ..  ..         ..  ..         ..  ••  ..      328 

3.  By  Banking  Company  against  their  late  Manager  and  Cashier 
for  negligence  and  misconduct  in  apnlication  of  the  Banking  funds. 
TJie  Bank  of  Upper  Canada  v.  Bradshaw       ..  ..  ..  ..      479 

ACTION  EN  B0RNA6E :  See  Bouin>ABiE8. 
ADMIRALTY  REGULATIONS :  See  Ship  akd  Sbippino,  2,  3. 
ADVERSE  POSSESSION :  See  CoLOzriiLL  Law,  0, 10. 
AMBIGUITY  IN  DEEDS:  See  Boukdasibs. 

APPEAL— I.  Special  leave  to  appeal  granted,  notwithstanding  that  no 
application  had  been  made  for  such  leave  to  the  Court  below :  upon 
the  allegation,  that  though  the  amount  decreed  was  much  under  the 
appealable  value,  the  original  demand  being  necessarily  limited  by  the 
jurisdiction  of  the  Court  in  which  the  suit  was  originally  instituted, 
yet  the  subject  matter  at  issue  exceeded  in  value  tho  appealable 
amount.  Mvituawmy  Jagavera  Yettapa  Naiher  v.  VenctUaswara 
Tettia 1 

2.  Sect  23  of  the  26  Ss  27  Vict.  c.  24,  which  limits  the  time  for 
appealing  from  the  Vice- Admiralty  Courts  abroad  to  six  months,  vests, 
by  the  same  section,  a  discretion  in  the  Judicial  Committee  to  admit 
an  appeal  notwithstanding  six  months  have  elapsed. 

Circumstances  shewing  that  there  was  no  wilful  laches  in  not  lodging  | 

a  petition  of  appeal  in  the  Rc^try  of  the  High  Court  of  Admiralty  i 

within  the  prescribed  time,  and  that  the  delay  arose  from  the  parties  i 

waiting  a  decision  on  a  pending  appeal,  which  involved  a  similar  qoes-  , 

tion,  held  sufficient  for  the  exeroise  of  the  discretion  vested  in  the  | 

Judicial  Committee  to  admit  ao  appeal  under  that  section,  upon  pay- 
ment of  the  costs  of  the  application,  and  giving  security  for  further 
costs.     Caaanova  Y,  ITie  Queen  11^  ' 

3.  Several  actions,  in  the  nature  of  Petitions  of  Bight,  were  brought 

against  the  Crown  in  Victoria  under  the  Colonial  Act,  28  Vict.  No.  | 

241,  and  judgments  obtained  against  the  Crown ;  but  the  Supreme 

Court  of  that  Colony  refused  leave  to  appeal  to  England,  in  some  | 

cases,  because  the  amount  recovered  was  under  £500,  the  appealable 

value  prescribed  by  the  Order  in  Council  of  the  9th  of  June,  1860,  and  | 

in  other  cases,  except  upon  terms  of  the  Attorney-General  in  the  ' 

Colony  paying  the  amount  of  the  verdicts  with  costs. 

In  giving  leave  to  appeal,  upon  special  petition  for  that  purpose,  i 

the  Judicial  Committee  refused  to  sanction  the  terms  imposea  by  the 
Supreme  Court  on  the  Attorney-General  of  finding  security  for  costs 
of  the  appeals,  and  admitted  the  appeals  without  security  beiDg 
given^ 

Appeals  directed  to  be  consolidated  and  heard  as  one  case.  In  re 
The  Attorney-General  of  Victoria  1** 

4.  By  an  order  of  the  Supreme  Court  of  Victoria  leave  to  appeal  to 
Her  Majesty  in  Council,  pursuant  to  the  Colonial  Act,  15  Vict.  c.  10, 
was  allowed  on  condition  of  the  Appellant  giving  security  within 
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three  months  for  costs  of  appeal  The  Appellant  at  first  offered  to 
deposit  money  to  the  amount  of  the  security  required,  but  afterwards 
a  security  Bond  was  approved  by  the  Master  of  the  Court,  and,  with- 
out objection  by  the  Defendants,  filed  as  of  record ;  but  in  consequence 
of  objections  afterwards  taken  by  the  Defendants*  Solicitors  to  the 
competency  of  the  proposed  sureties,  the  Bond  was  not  filed  within 
three  months.  Upon  a  motion  by  the  Defendants  to  set  aside  the 
leave  to  appeal  upon  that  ground,  the  Supreme  Court  made  an  Order 
revoking  the  leave  given. 

In  such  circumstances  their  Lordships,  upon  petition,  gave  special 
leave  to  appeal,  on  security  being  given  for  costs  in  England^  with 
liberty  for  the  Petitioners  to  apply  to  the  Court  at  Victoria  to  cancel 
the  security  Bond.     Wd)8ter  y.  Power  ..  ..  ..  ..       IGO 

5.  Leave  to  adduce  fresh  evidence  upon  appeal  refused  :  it  appear- 
ing that  the  matters  to  which  such  evidence  referred  regarded,  first, 
the  loss  of  insurance  by  reason  of  the  deviation  of  a  vessel  from  her 
course  in  effecting  the  salvage  services,  which  fiict  was  suflBciently  be- 
fore the  Court  below  to  enable  it  to  apportion  the  amount  of  salvage ; 
and,  secondly,  that  the  further  evidence  went  to  meet  a  charge  affecting 
character,  which  might  have  been  met  by  an  application  to  the  Court 
below :  their  Lordships  being  of  opinion  that,  if  requisite,  sufficient 
opportunity  would  be  afforded  the  parties  to  produce  such  evidence  at 

the  hearing  of  the  appeal.    The  *^Scindia" 241 

6.  Leave  to  appeal  from  an  Order  of  the  Supreme  Court  of  Civil 
Justice  of  Britith  Guiana,  committing  the  publisher  of  a  local  journal 
to  prison  for  six  months  for  an  alleged  contempt  of  Court,  in  publish- 
ing in  such  journal  comments  on  the  administration  of  justice  by  that 
Court,  with  liberty  to  the  Judges  of  the  Supreme  Court  to  object  to 

the  competency  of  such  appeal  at  the  hearing.    In  re  MeDermott    ..       260 

7.  Permission  given  to  appeal  in  formd  pauj)eri$  in  a  case  in  which 
the  Appellant  was  not  heard  in  the  Court  below  and  refused  leave  to 
appeal  to  Her  Majesty  in  Council,  the  decision  being  in  fact  ex  parte, 
ifeorge  Y.  The  Queen        389 

8.  No  appeal  is  given  by  the  Act,  3  &  4  Vict.  c.  86,  either  to  the 
Arches  Court,  or  thence  to  her  Majesty  in  Council,  from  the  decision 
of  ttfe  Commissioners  on  the  regularity  or  irrogulaiity  of  the  proceed- 
ings.   Simpton  y,  Flamank ..         ..       463 

9.  Admitted  in  criminal  cases  fix)m  the  Colonies.  Beg,  ▼.  Bertrand^ 
Levieny.Beg 520,530 

APPEAL,  REHEARING  OP:  See  Practice,  4. 

APPEALABLE  VALUE :  See  Apfbal»  1,  3. 

ASSIGNEE  OF  MORTGAGEE :  See  Mobtgage. 

ATTESTATION  CLAUSE:  See  Colonial  Law,  8. 

ATTORNEY,  Suspension  for  Contempt  of  Court:  See  Contemft   of 

COUBT,  1. 

,  Right  to  recover  Fees  in  his  own  Cause :  See  Colonial 

Law,  8. 

ATTORNEY-GENERAL  FOR  VICTORIA,  allowed  to  appeal  to  the 
Queen  in  Cpuncil  without  giving  security  for  costs.  Jn  re  The  Attor- 
ney^Qenercd  of  Victoria  „  ..         ..  ..  ..  ,.  ..       147 

AUCTION  SALE :  See  Action,  1. 

AUSTRALIA :  Set  Colonl/il  Law,  1 ;  Cbown  Gbants. 
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BANKRUPTCY :  See  Colonial  Law,  6  ;  Iksolvency. 

BARRISTER,  Suspenaion  for  Contempt  of  Court:  See  Contempt  op 
Court,  1. 

BASTARD:  See  Colonlal  Law,  5. 

BILL  OF  LADING— 1.  A  Bill  of  lading  for  the  delivery  of  goods  to  wder 
and  assigns,  is  a  negotiable  instrument,  which  by  indorsement  and 
delivery  passes  the  property  in  the  goods  to  the  indorsee,  subject  only 
to  the  right  of  the  unpaid  vendor  to  stop  them  in  transitu. 

The  indorsee  may  deprive  the  vendor  of  this  right  by  indoraing  the 
Bill  of  lading  for  valuable  consideration,  although  the  goods  are  not 
paid  for ;  even  if  Bills  have  been  given  which  are  certain  to  be  dift- 
hononred,  provided  the  indorsee  for  value  has  acted  b<md  fide  and 
without  notice. 

A  firm  (if.  &.  P.)  in  France,  sold,  through  their  agent  in  En^and^ 
to8.d:T.&  lot  of  linseed  cake,  payable  by  Bill  at  three  months*  date, 
and  shipped  the  same.  A  Bill  of  lading,  signed  by  the  Master  and 
indorsed  by  M.  &  2).,  was  delivered  to  B.  &  T,  in  exchange  for  their 
acceptance  at  three  months'  date.  Afterwards  the  Bill  of  lading  was 
redelivered  to  3f.  <j^  D.'s  agent  to  hold  as  security  against  the  accept- 
ance. T.,  a  member  of  the  firm  of  S.  A  Jl,  subsequently  obtained  the 
Bill  of  lading  from  M,  A  D*8  a^ent,  by  a  fraudulent  misrepresenta- 
tion, and  indorsed  and  delivered  it  to  P.  <j^  Co.  for  value,  without 
notice  of  the  fraud.  Before  the  goods  arrived  in  England^  S.  in  7. 
became  insolvent  Upon  appeal,  Held  by  the  Judicial  Committee 
(reversing  the  judgment  of  the  Court  of  Admiralty)  : — 

First,  that  the  firm  of  S,  &  T.  acquired  no  new  title  to  the  goods  by 
the  fraud  of  T.,  as  it  merely  invested  them  with  the  temporary  power 
of  transferring  their  property  in  the  goods ;  and 

Secondly,  that  the  rignt  of  M.  &  D.,  the  vendors,  to  stop  in  tromxiiu 
was  gone,  as  the  transfer  to  P.  (C;  Co.  was  hofa^  fide^  and  for  a  valuable 
consideration,  in  ignorance  of  T.'s  fraud.    The  "  Marie  Joseph  *       ..      2ID 

2,  Under  a  charter-party  the  shippers  put  a  cargo,  ooDSiBting  of 
casks  of  oil,  wool,  and  rags,  on  boam  the  chartered  vessel,  and  per- 
sonally superintended  the  stowage  of  the  cargo  in  the  hold  of  the 
vessel  In  the  margin  of  the  Bill  of  lading  of  the  casks  of  oil  there 
was  this  memorandum, "  weight,  measurement,  and  contents  unknown, 
and  not  accountable  for  leakage."  The  Bill  of  lading  was  indorsed  in 
blank  by  the  shippers,  and  assigned  to  B,A  Co,  In  the  course  of  the 
voyage  the  oil  casks  became  heated  by  the  acfton  and  contiguity  of 
the  wool  and  rags,  and  a  very  large  portion  of  the  oil  was  lost : — 

Eeld^  in  a  suit  against  the  ship  under  the  provisions  of  the 
Admiralty  Act,  1861,  for  damages  occasioned  by  the  shipowners' 
negligence : 

First,  that  ignorance  of  the  shipowners  as  to  the  latent  effect  of  heat, 
in  storing  the  casks  of  oil  with  wool  and  n^,  did  not,  in  the  circum- 
stances of  the  shippers  superintending  the  stowage,  amount  to  such 
negligence  as  to  make  them  liable  to  the  holders  of  the  Bill  of  lading 
for  the  loss  occasioned  by  the  leakage  of  the  oil ;  and 

Secondly,  that  the  limitation  by  the  memorandum  in  the  Bill  of 
lading,  that  the  shipowners  were  not  to  be  accountable  for  leakage, 
was  not  restricted  as  to  the  quantity  of  leakage,  and  protected  the 
shipowners,  in  the  absence  of  proof  that  the  leak^  was  occasioned  by 
their  negligence.    The"-Er<^^"  231 

BOUNDARIES — Action  en  homage  to  ascertain  the  boundary  line  between 
the  contiguous  properties  of  the  Plaintiff  and  Defendant,  which  pro- 
perty was  formerly  one  Lot,  and  described  as  containing  between  140 
or  150  acres.    This  was  afterwards  sold  in  two  Lots.    The  Plaintiff's, 
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the  eastern  portion,  was  described  in  the  deeds  as  containing ''  90  acres, 
more  or  less."  The  Defendant's,  the  western  portion,  **  about  fifty 
acres  ;'*  but  die  descriptions  in  the  deeds  did  not  agree  as  to  the  way 
the  line  of  boundary  was  to  run.  The  effect  of  a  Sorreyor's  report, 
which  the  Court  in  Canada  homologated,  was  to  make  a  boundary 
line,  by  which  the  Defendant  got  sixty-one  acres,  and  reduced  the 
FUdntiff's  to  eighty-two  acres.  Upon  appeal,  held  (reversing  the 
decrees  of  the  Superior  Court  and  the  Court  of  Queen's  Bench),  that 
those  Courts  were  wrong  in  their  construction  of  the  deeds  and  evidence 
as  to  the  boundaries,  the  rule  beine  that,  if  in  a  deed  conveying  land, 
the  description  of  the  land  intended  to  be  conveyed  is  couched  in  such 
ambiguous  terms  that  it  is  very  doubtfiQ  what  was  intended  to  be  the 
boundaries  of  the  land,  and  the  language  of  the  description  equally 
admits  of  two  different  constructions,  the  one  making  the  quantity 
conveyed  agree  with  the  quantity  mentioned  in  the  deed,  and  the 
other  making  the  quantity  altogether  different^  the  former  construction 
must  prevail. 

Bddf  further,  that  the  case  differed  from  a  conveyance  of  a  certain 
ascertained  piece  of  land  accurately  described  by  its  boundaries  on  all 
sides,  with  a  statement  that  it  contained  so  many  acres,  *'or  there- 
abouts," when,  if  the  quantity  was  inaccurately  stated,  it  did  not 
affect  the  transaction.    Berriek  v.  Sixby         ••         • 436 

BILLS  OF  LADING  ACT,  18  &  19  Vict  c  10 :  See  Flbaoino,  1. 

BRITISH  GUIANA :  See  Appsix^  6. 

<:;APE  of  good  hope  :  See  Eoclboastigal  Law,  2. 

OHANCEL  OF  CHURCH :  See  Eoclssiastical  Law,  1. 

CHURCH  DISCIPLINE  ACT,  3  &  4  Vict.  c.  86,  proceedings  under,  against 

a  Cleigyman.    Simpson  v.  Flamank    ••         403 

CITATION :  See  Plkadino,  2. 

CLERGY :  See  EooLniAsncAL  Law  ;  PLsadino,  2. 

•CLERK  IN  HOLT  ORDERS  :  See  Plbadiho,  2. 

<X)DE  CrVTL — L  General  principles  by  which  Courts  are  to  be  gOYeracd 
in  constructing  the  Code  CivU,  as  derived  from  the  decisions  of  the  Cour 
de  Caeeaiion  and  the  leading  Text  writers  of  Franoe.  Her  Ma^eettfe 
Procureur  and  AdvocaU^Qenerdl  v.  Bruneau .«         ••         ••         ••       lu9 

2. Abt.  1384 :  See  Colonial  Law,  4. 

COLLATERAL  SECURITY:  SeeUouxQAam. 

COLLISION :  See  Pnxyr ;  Ship  Aim  Shifpino. 

COLONIAL  BAR :  See  Contsmpt  of  Coubt,  1. 

COLONIAL  CHURCH :  See  Eoolibustical  Law,  2. 

COLONIAL  LA  W— 1.  Construction  of  tiie  Victona  Colonial  Acts,  24  Vict 
No.  117,  and  the  25  Vict  No.  146,  for  regulating  and  amending  the 
laws  relating  to  the  sale  and  occupation  of  Crown  Lands  in  the 
Colony. 

C  and  j9.,  having  been  in  the  occupation  of  certain  waste  lands  as 
licensees  paying  an  annual  rent,  obtained  from  the  Governor  a  liooise 
in  writing  to  occupy  the  same  for  one  year  and  no  longer,  subject  also 
to  the  reserved  sight  of  the  Crown,  to  sell  or  proclaim  any  portion  of 
such  lands  as  a  gold-field  common,  without  compensation  for  the  loss 
of  enjoyment  to  the  licensee : — 

J5eb,  upon  a  sale  being  made  by  the  Crown  of  a  portion  of  such 
lands  after  proclamation,  and  the  expiration  of  the  tenancy  for  the 
year,  that  the  Crown  had,  under  the  terms  of  tiie  licenses,  as  also 
upon  the  construction  of  the  Colonial  Act%  an  indefeasible  titie  to 
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such  lands,  notwithstanding  the  preyioos  and  snhseqnent  oocapation 
by  the  hoensees,  and  payment  of  rent  by  them,  which,  under  the  cir- 
cumstances, did  not  constitute  a  tenancy  from  year  to  year,  or  giro 
the  licensee  any  title  to  the  lands  in  question.  7%e  Queen  ▼.  DaUimart      IS 

2.  R,  F.  <f  R^  partners  in  business,  and  dealing  with  F.  8,  A  (7&, 
took  T.  A  5.,  clerks  in  their  emnloyment,  into  partaeiship  with  them. 
The  partnership  was  constituted  by  deed,  to  continue  for  three  yean, 
and  a  balance-sheet  shewing  the  liabilities  and  assets  of  the  existing 
firm  was  drawn  up  and  admitted  by  all  the  partners.  The  new  firm 
continued  to  trade,  up  to  the  period  of  its  insolvency,  upon  the  same 
footing  and  with  the  same  books  as  the  old  firm — ^no  distinction  being 
made  in  their  payments,  or  balances,  or  between  the  debts  or  assets  of 
the  new,  or  what  was  the  old  firm.  F.  S,  A  Co.  continued  to  deal 
with  the  new  as  they  had  done  with  the  old  firm.  R.  F.db  R,  having 
become  insolvent,  P.  8,  &  Co,^  creditors  to  a  large  amount^  proved 
against  the  estate  of  the  new  firm.  J?.  &  i?.,  also  creditors  of  the  new 
firm,  proved  against  their  estate,  and  sought  to  expunge  the  proof  of 
F.  8.  iXs  Co.f  on  the  ground  that  their  debt  having  aocrtued  previous  to 
the  new  partners  being  taken  in,  was  due  from  &e  old,  and  not  Cram 
the  new  firm  : — 

Held,  by  the  Judicial  Committee  (affirming  the  judgment  of  the 
Supreme  Court),  that  there  was  sufficient  proof  in  the  dealings  and 
transactions  of  the  several  parties  to  shew  that  the  new  firm  on  its 
formation  adopted  the  liabilities  of  the  old  firm,  and  that  F,  S.  &  Co, 
had  consented  to  accept  the  liability  of  the  new  firm^  and  to  dischaige 
the  old  firm,' their  original  debtors. 

llie  Act,  6  of  Vict.  Na  17  (the  principal  Insolvent  Aci  of  tlie 
Colony  of  Victoria),  sect.  39,  enacts,  "  that  any  creditor  who  shall 
have  or  hold  any.  security  or  U^n  upon  any  part  of  the  insolvent 
estate,  shall,  when  he  is  the  petitioning  creditor,  be  obliged  upon  oath, 
in  the  affidavit  accompanying  the  Petition ;  and  when  he  is  not  the 
petitioning  creditor,  in  the  affidavit  produced  by  him  at  the  time  of 
proving  his  debt,  to  put  a  value  upon  such  security,  so  far  as  his  debt 
may  be  thereby  covered,  and  to  deduct  such  value  from  the  debt 
proved  by  him,  and  to  give  his  vote  in  all  matters  respecting  the 
insolvent  estate  as  creditor  only  for  the  balance.  Sec.  And  in  case  any 
creditor  shall  hold,  fmy  security  or  lien  for  payment  of  his  debt,  &a» 
upon  any  part  of  the  said  estate,  the  amount  or  value  of  such  security 
or  lien  shall  be  deducted  (torn  his  debt,  and  he  shall  only  be  ranked 
for,  or  receive  payment  o(  or  a  dividend  for,  the  balance  after  such 
deduction  :** — 

Held,  that  this  enactment  docs  not  destroy  the  distinction  between 
the  Joint  and  separate  estate  of  an  insolvent,  so  as  to  compel  a  cre- 
ditor so  holding  a  mortgage  security  on  the  separate  estate,  to  estimate 
and  deduct  its  value  before  he  can  be  allowed  to  prove  against  the 
joint  estate.   * 

The  English  law  of  Bankruptcy,  which  allows  a  joint  creditor, 
though  holding  a  security  on  the  separate  estate,  to  prove  against  the 
joint  estate  without  giving  up  his  security,  prevails  in  the  colony  of 
Victoria^  and  is  not  altered  or  varied  by  the  Insolvent  Acts  of  the 
Colony.    Rol/e  and  The  Rank  of  Austraicuia  v.  Flower        ..  ..        27 

3  According  to  the  law  of  New  Rrunswick,  freehold  lands  of 
debtor,  if  the  personal  estate  is  exhausted,  may  be  sold  under  ^fi.Ja, 
Wickham  v.  2%e  New  Rrunswick  and  Canada  Railway  Company   ..        Ci 

4.  By  Art  1314  of  the  Code  Civil,  the  law  prevailing  m 
Mauritius,  it  is  provided  that  "  Les  mattres  et  les  Commettants  [soni 
responsahles']  du  dommage  cause  par  leurs  domestiques  et  prSposes  dans 
les/onctitms  auxqueUes  ils  les  ant  employ^ ;" — 
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Hddf  that  in  order  to  make  the  "  CommeUant "  reiponsible  for 
damage  occasioned  by  the  neglieeuce  of  the  '*  Fr^pos^/*  it  is  necessary 
to  establish  that  the  " Pr^piad^  was  acting  ** 8ou$  Ua  ordrea,  aotia  la 
direction  et  la  aurveiUance  du  Commtttant" 

**  Pr^poad^*  in  Art  1384,  means  a  person  who  stands  in  the  same 
relation  to  the  "  CommeUant "  as  •*  Domeatique  "  does  to  **  Maitre  "— 
namely,  a  person  whom  the  "  Commettant^  has  instructed  to  perform 
certain  things  on  his  behalf. 

A,  hired  certain  Indians,  who  were  the  heads  of  gangs  of  labourers, 
to  clear  a  piece  of  land  of  weeds  and  brushwood,  at  a  job  price,  to  be 
paid  to  their  gangs.  Through  the  n^lieence  of  the  persons  employed, 
the  sparks  of  fire  kindled  on  A,*a  land  set  fire  to  and  burnt  down  a 
house  in  the  immediate  neighbourhood  belonging  to  B,  It  was 
proved  in  evidence  that  A,  interfered  with  the  work,  and  directed  the 
Indians  where  to  work : — 

Eddf  affirming  the  Judgment  of  the  Supreme  Court  at  Mauritius, 
that^.  was  the  ^  Commettant**  and  the  labourers  ^Pr^poa^**  within 
the  meaning  of  the  Art.  1384  of  the  Code  CivUy  and  that  as  the  fire 
was  occasioned  by  the  men  employed  by  A,  he  was  responsible  for 
their  negligence,  and  liable  to  B.  for  the  damage  sustained  by  the  fire. 
SSrandaty.Savae  152 

5.  The  Code  CivU  of  France,  which  is  in  force  in  the  Island  of 
Mauritiua,  Liv,  III.  Ch.  IV.  tit,  i.  **Dea  aucceaaums  irrigvlikrea^ 
Art  765,  provides  as  follows : — "  La  aucceaaion  de  Vtnfant  naturel 
decidi  aana  poat^rit^  eat  dSvdtie  au  phre  ou  ikla  mire  qui  Va  reconnu ; 
ou  parmoUU  ^  toua  lea  deux,  a\l  a  M reconnu  par  Vun  et  par  Vautre  .•*' 
ana  Art  76  provides,  "JEn  caa  deprSd^cha  deaph-e  et  m^re  de  V enfant 
naturel,  lea  oiena  qu'U  en  avail  refua  paaaent  aux  /rhrea  ou  aoeura 
Ugitimea,  ^Ha  ae  retrouvent  en  nature  dans  la  eucceaaion :  lea  actiana 
en  repriae,  t^il  en  exiatc,  ou  le  prix  de  cea  biena  alUnia,  a'U  eat  encore 
dm,  retoument  igaHement  auxfrhrea  et  aoeura  Uoitimea,  Toua  leaautrea 
biena  paaaent  auxfrlres  et  aoeura  naturela,  ou  a  leura  deacendanta  ;*' — 

Held,  that  the  word  ** deacendanta*"  in  Art  76^  is  not  limited  to 
legitimate  descendants,  so  as  to  preclude  the  natural  children  of  a 
natural  brother  succeeding  to  their  natural  uncle's  property : — 

EM,  further,  that  there  is  no  restriction  with  respect  to  the  word 
" descendants"  in  Art  766 :  that  natural  children  are  ** deacendanta** 
within  the  meaning  of  Arts.  765  and  766,  which  constitute  a  special 
law  for  determining  the  succession  of  natund  children  dying  without 
posterity;  and  that  ";>08^m^/" and  ^deacendanta**  in  those  Articles 
are  convertible  terms. 

P.,  an  illegitimate  child  duly  acknowledged,  survived  his  parents; 
and  died  domiciled  in  the  Island  of  Mauritiua,  of  which  he  was  a 
native,  intestate,  leaving  self-acquired  property.  He  had  no  legitimate 
relations,  but  bad  two  nieces,  illegitimate  daughters  of  an  only  ille- 
gitimate brother,  who  predeceased  him,  by  whom  they  were  duly 
acknowledged,  as  also  by  B,  One  of  the  nieces  died  shortly  after  B,, 
having  previously  constituted  her  sister  LSgataire  univeraeQe.  The 
Government  claimed  the  succession  of  B, : — 

Edd,  that  the  surviving  niece  was  entitled  to  succeed  to  B,*a  pro- 
perty in  preference  to  the  claim  of  the  Government  on  the  ground  of 
bastardy.  Eer  Majesty* a  Procureur  and  Advocate^Qeneral  v. 
Bruneau 1C9 

6.  It  is  no  answer  to  the  rule,  that  persons  standing  in  the  situation 
of  Trustees  or  Agents  must  account  to  their  Ceatui  que  trusts,  or 
Principals,  or  for  all  benefit  which  they  themselves  obtain  by  virtue 
of  that  character,  that  in  the  course  of  acquiring  the  benefit  which  has 
been  derived  by  the  Trustee  or  Agent,  he  incurved  a  possibility  of 
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I088 ;  it  is  sufficient,  if  the  transaction  has  resulted  in  gain  obtained  by 
virtue  of  the  Trusteeship  or  i^ency,  to  give  the  benefit  to  the  Cestui 
^ue  trust. 

The  Law  of  Jeney,  which  in  case  of  Bankruptcy  entitles  the 
Creditors  in  succession,  ranking  from  the  latest  Creditor,  to  take  the 
whole  of  the  Bankrupt's  estate,  with  its  liabilities,  and  become  in  fact 
the  Assignee ;  when  acted  on,  whether  it  be  a  profitable  proceeding, or 
a  damnosa  hereditcu^  does  not  alter  the  right  of  the  Cestui  que  tnut, 
or,  because  of  its  risk,  give  a  Trustee  or  Agent  acting  under  it  a  legsl 
title  to  property  so  acquired.     Williams  v.  Stevens     ..  ••        ..352 

7.  By  the  old  Frendi  Law  prevailing  in  Lower  Canada^  an  At- 
torney acting  as  such  in  his  own  cause,  and  on  his  own  behali^  is 
entitled  under  a  judgment  in  his  favour  ^*avec  dipens^  upon  taxation 
of  costs,  to  the  same  fees  as  are  allowed  by  the  tariff  to  Attorneys  in 
all  ordinary  cases.  So  hdd  by  the  Judicial  Committee  on  appeal, 
overruling  the  judgment  of  the  Court  of  Queen's  Bench  (on  the  appeil 
side)  in  Lower  Canada^  and  the  authorities  relied  on  by  that  Court  lor 

a  contrary  rule.     Ougy  y.  Brown         ••        ..     Ill 

8.  Article  8  of  the  AcU  of  the  States  of  Jerxy,  of  the  24th  of  Jodc^ 
1851,  confirmed  by  the  Order  of  Her  Majesty  in  Council  of  the  7th  of 
August,  1851,  containing  tbe  law  relating  to  Wills,  provides  as  fol- 
lows : — **  Four  que  Us  Ugs  d^immevUes  contenus  dans  un  Testament 
soient  valabies,  il/aut  que  le  Testateur,  en  presence  des  deux  t^motfu, 
ait  apposi  sa  signature  a  la  fin^  ou  ait  reconnu  sa  signature  aim 
appoe^,  et  que  les  deux  t^moins  preens  en  mSme  tents  aient  ahn 
apposS  leurs  signatures  au  Testammt^  en  presence  du  Testateur.  Si  k 
Testament  n'est  pas  olographej  la  lecture  en  sera  faite  en  presence  du 
Testateur  et  des  deux  t^moins.  Pour  qu*un  Testament  dographe  $oU 
valable,  VattestatUm  des  tSmoins  devra  etre  datee.** 

Article  10  declares :  '*  Les  legs  d^immeuhles,  fails  dans  les  quara^ 
jours  qui  ont  pr^ci<U  la  mort  du  Testateur^  seront  nub,  a  mains  que  la 
mart  n*arrive  par  casfortuit,** 

To  a  holograph  Will,  disposing  of  both  real  and  personal  estate, 
dated  and  signed  by  the  Testator  in  the  presence  of  two  witnesKS,  an 
attestation  clause  was  appended,  in  the  following  terms:  **  Leprkest 
Testament  dographe  a  Hi  sign/6  par  le  Testateur  en  notre  presence,  tt 
nous  y  avons  appose  notre  signature,  comme  timoins^  en  prAence  du 
dit  Testateur f  et  en  presence  Fun  de  Vautre^  le  ditjour:^ — 

Held,  affirming  the  judgments  of  the  Inferior,  as  well  as  the  Superior 
Number  of  the  Koyal  Court  of  Jersey,  that  the  words  "  le  dit  jour,"  in 
the  attestation  clause,  referred  sufficiently  to  the  date  containoi  m  the 
Will  to  comply  with  the  requisition  of  the  8th  Article ;  and  that  the 
Will  being  holograph  was,  notwithstanding  the  provisions  of  Ar- 
ticle 10  of  the  Acte  1851,  a  valid  and  efficient  instrument.  Maugarr. 
LeGaHais  4»^ 

9.  Action  en  homage  to  ascertain  the  boundary  line  between  the 
contieuous  properties  of  the  Plaintiff  and  Defendant^  which  property 
was  lormerly  one  Lot,  and  described  as  containing  between  140  or 
150  acres.  This  was  afterwards  sold  in  two  Lots.  The  PlaiotifTs, 
the  eastern  portion,  was  described  in  the  deeds  as  containing  "  90  acres, 
more  or  less."  The  Defendant's,  the  western  portion,  *'  about  My 
acres  ;"  but  the  descriptions  in  the  deeds  did  not  agree  as  to  the  way 
the  line  of  boundary  was  to  run.  The  effect  of  a  surveyor's  reporti 
which  the  Court  in  Canada  homologated,  was  to  make  a  boundary 
line,  by  which  the  Defendant  got  sixty-one  acres,  and  reduced  the 
Plaintiff's  to  eighty-two  acres.  Upon  appeal,  held  (reversing  the 
decrees  of  the  Superior  Court  and  the  Court  of  Queen*a  Bench),  that 
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those  CJourts  were  wrong  in  their  constmction  of  tho  deeds  and 
evidence  as  to  the  boundaries,  the  rule  being  that,  if  in  a  deed  oon- 
veying  land  the  description  of  the  land  intended  to  be  conveyed  is 
couched  in  such  ambiguous  terms  that  it  is  very  doubtful  what  was 
intended  to  be  the  boundaries  of  the  land,  and  the  language  of  the 
description  equally  admits  of  two  different  constructions,  the  one 
making  the  quantity  conveyed  agree  with  the  quantity  mentioned  in 
the  de^,  and  the  oUier  making  &e  quantity  altogether  different,  the 
former  construction  must  prevail. 

Edd^  further,  that  the  case  differed  from  a  conveyance  of  a  certain 
ascertained  piece  of  land  accurately  described  by  its  boundaries  on  all 
sides,  with  a  statement  that  it  contained  so  many  acres,  '*  or  there- 
abouts," when,  if  the  quantity  was  inaccurately  stated,  it  did  not 
affect  the  transaction. 

By  the  law  of  Lower  Canada  the  term  of  prescription  is  thirty 
years. 

To  sustain  a  plea  of  prescription,  the  evidence  must  shew  peaceable 
uninterrupted  possession  and  ownership  for  upwards  of  thirty  years. 
Herrick  Y.  Sixby 436 

10.  Action  by  Seigneur  to  recover  possession  of  a  piece  of  ungranted 
land  forming  part  of  his  Setffneurie^  against  a  party  claiming  under  an 
informal  deied  from  one  who  bad  no  title  deed,  but  who,  with  tho 
Defendant,  had  been  in  undisturbed  possession  for  thirty  years : — 

Eeld  (affirming  the  judgment  of  the  Court  of  Queen  s  Bench  for 
Lcwer  Canada)^  that  a  plea  of  prescription  of  thirty  years'  possession 
was  a  bar  to  the  action,  as : — first,  that  it  made  no  difference  that 
during  the  time  of  .such  adverse  possession  the  Seigneur  had,  under  tho 
Statute,  6  Geo.  4,  c.  59,  for  the  extinction  of  Feudal  and  Seignioral 
rights  in  the  province  of  Lower  Canada,  surrendered  the  Seigneurie 
to  the  Crown  for  the  purpose  of  commuting  the  tenure  into  free  and 
common  socage,  the  issuing  of  the  Letters  Patent  regranting  the  same 
being  tmo  flatu  with  the  surrender  to  the  Crown,  and  that,  both  by 
the  ancient  French  law  in  force  in  Lower  Canada  as  by  the  English 
law,  prescription  ran  in  favour  of  a  party  in  actual  possession  for  thirty 
years ;  and,  secondly,  that  such  adverse  possession  enured  in  favour 
of  a  party  deriving  title  to  the  land  through  his  predecessor  in  pos- 
session:— 

ffdd,  further,  that  such  junction  of  possession  did  not  require  a 
title,  in  itself  trandaiif  de  propri^t^,  from  one  possessor  to  the  other ; 
but  that  any  kind  of  informal  writing,  sous  seing  privS,  supported  by 
verbal  evidence,  was  sufficient  to  establish  the  transfer.  Macdanald 
v.  iMmbe 539 

11.  Art.  6  of  the  Ordonnance  of  Louis  XIII.  (26th  November,  1639), 
in  force  in  Lower  Canada,  ia  in  these  terms: — '*  Voulons  que  la 
mimie  peine  (de  la  privatum  des  successions')  ait  lieu  centre  les  en/ans 
qui  sont  n^s  oefemTnes  que  lespihres  ont  entretenues,  et  qtCUs  epousent 
lorsqu^ils  sont  a  VextrSmiti  delavie :'' — Edd,  first,  that  as  the  above 
article  of  the  Ordonnance  was  a  restrict  of  natural  liberty  and  penal 
in  its  nature,  it  was  to  be  strictly  interpreted,  and  only  when  the  fact 
of  a  party  being  in  extremis  at  the  time  of  the  solemnization  of  tho 
marriage  was  clear  and  beyond  doubt  could  it  be  applied.  Second, 
that  although  death  had  taken  place  two  days  after  a  marriage  had 
been  celebrated,  such  article  of  the  Ordonnance  did  not  affect  the 
validity  of  the  marriage,  unless  the  {)arty  was  at  the  time  sensiblo 
that  he  was  in  his  last  illness,  and  in  mamediate  danger  of  dying. 

Suit  for  nullity  of  marriage,  and  to  set  aside  a  marriage  contract,  on 
the  ground  that  at  the  time  of  its  celebration  the  husband  was  delirious 
and  of  unsound  mind,  arising  from  an  attack  of  delirium  tremens. 
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from  which  disorder  he  died  two  days  afterwards.  The  evidence  in 
chief  of  one  of  his  medical  attendants  being  to  the  effect  that  be  vas 
imoonscious,  and,  in  his  opinion,  from  the  nature  of  the  disease, 
incapable  at  any  time  of  contracting  such  marriage : — 

Eddf  on  a  general  review  of  the  evidence,  to  he  rebatted,  espedslly 
by  the  conduct  of  the  same  medical  witness  in  speaking  of  ue  {ff(>> 
bability  of  deceased's  recovery ;  and  by  the  evidence  of  Uie  Priest, 
Notary,  and  witnesses  at  the  marriage,  of  his  capacity;  and  the 
judgments  of  the  Courts  in  Lower  Canada  sustained.  SooU  r. 
Paquet      •• 

COLONIAL  LEGISLATIVE  HOUSE  OF  ASSEMBLY— The  Legis- 
lative Assembly  of  Dcminiea  does  not  possess  the  power  of  ponishiog 
a  contempt,  though  committed  in  its  presence  and  by  one  of  its 
Members;  such  authority  does  not  belong  to  a  Colonial  House  of 
Assembly  by  analogy  to  the  lex  et  consuetude  Parliamenti^  which  is 
inherent  in  the  two  Houses  of  Parliament  in  the  United  Kingdom,  or 
to  a  Court  of  Justice,  which  is  a  Court  of  Becord ;  a  Colonial  Uonae  of 
Assembly  having  no  judicial  functions. 

Where,  therefore,  a  Member  of  the  Lower  House  of  Assemhlj  of 
Dominica,  who  had  been  taken  into  custody  by  the  Serjeant-at-Arma, 
and  committed  to  the  common  gaol,  by  virtue  of  the  Speakei^s  war^ 
rants,  for  a  contempt  committed  in  the  face  of  the  Assenably,  brought 
an  action  for  trespass  and  false  imprisonment,  and  obtained  damages: 
it  was  held  by  the  Judicial  Committee  (affirming  the  judgment  of  the 
Court  of  Common  Pless  of  the  Ishmd)  on  demurrer  to  pleas  of  justifi- 
cation, that  the  House  of  Assembly  had  no  such  power  to  commit  and 
Sunish  as  had  been  assumed,  and  that  the  Speaker  and  Members  were 
able. 

The  cases  of  KieOey  v.  Canon  (4  Moore's  P.  C.  Cases,  63),  and 
Fenion  v.  Hampton  (U  Moore's  P.  C.  Cases,  347)  decide  conduarely, 
that  Legislative  Assemblies  in  the  British  Colonies  have,  in  the 
absence  of  express  grant,  no  power  to  adjudicate  upon,  or  punish  for, 
contempts  when  committed  beyond  their  walla.    Doyle  v.  Falconer .. 

COMMETTANT  AND  PR^POSfi— DEFINITION  OP  TERM:  See 
Colonial  Law,  4. 

COMPULSORY  PILOTAGE :  See  Pilot. 

CONDITIONS  OF  SALE,  VARIATION  OF :  See  AcnoK,  1. 

CONSECRATION  OF  CHURCH :  See  Ecclesiastical  Law,  1. 

CONSIGNEE  AND  MORTGAGEE :  See  Likn. 

CONSOLIDATION  OP  APPEALS:  See  Appeal, 8.       • 

CONSTITUTION  OF  THE  ROYAL  COURT  OF  JERSEY— By  the 
constitution  and  law  of  the  Island  of  Jersey^  the  Royal  Court  is  com- 
posed of  a  Bailiff  and  twelve  Jurats^  and  upon  the  voluntary  resigns- 
tion  of  a  Jurat  it  is  the  prerogative  of  the  Crown  to  admit  such 
xesignation,  and  to  authorize  a  new  election  to  fill  up  the  vacaxu^  so 
occasioned. 

SecuSf  on  a  vacancy  occurring  by  the  death  of  a  Jurats  when  the 
Rcml  Court  have  power  alone  to  order  a  new  election. 

The  States  of  Jersey  passed  two  Actes  accepting  the  resignation  of 
two  Jurais  on  the  ground  of  their  length  of  service  and  inability  to 
continue  to  perform  the  duties  of  their  office.  These  Actes  were  ob- 
jected to  by  certain  landowners  and  others  in  the  bland,  who  peCi- 
tioDed  the  Crown  against  confirming  the  same,  and  to  sospend  the 
filling  up  of  those  offices  until  a  reform,  long  in  contemplation,  of  the 
Royal  Court  had  taken  place ;  hut,  although  it  was  considered  by  the 
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Lords  of  tbe  Committee  tliat  a  complete  change  in  the  constitution  of 
the  Koyal  Court  was  necessary,  yet,  as  the  suspension  of  new  elections 
of  JuraU  would  not  effect  any  improvements  in  the  constitution  of 
that  Court,  Her  Majesty  was  advised  to  permit  such  resignations, 
coupled  with  directions  that  the  same  privileges  and  distinctions  that 
the  retiring  Jurats  had  enjoyed  as  Jurats  should  continue  to  them 
during  their  lives,  and  ordering  new  elections  to  supply  the  place  of 
such  vacancies.    In  ths  matter  of  the  Jersey  Jurats    ..  ..  ..         d4 

CONSTRUCTION— Of  Sec  26  of  the  16  &  16  Vict  c.  83,  relating  to  exten- 
sion of  English  Letters  Patent,  where  a  patent  has  previously  been 
tc^en  out  in  a  foreign  country  for  a  simlliur  invention.    In  re  Poolers 

PaJteni 514 

See  Bill  of  Laddvo,  2;  Bottnsabibs;  Cods  Civil;  Colonial 
Law,  5 ;  Dkbentube  Bond. 

CONTEMPT  OF  COURT— 1.  An  Order  suspending  an  Attorney  and 
Barrister  of  the  Supreme  Court  of  Nova  Scotia  from  practising  in  that 
Court,  for  having  sddressed  a  letter  to  the  Chief  Justice,  reflecting  on 
the  Judges  and  the  administration  of  justice  {generally  in  the  Court, 
discharged  by  the  Judicial  Committee,  as  it  substituted  a  penalty  and 
mode  of  punishment  which  was  not  the  appropriate  and  fitting  punish- 
ment for  the  offence. 

The  letter,  though  a  contempt  of  Court,  and  punishable  by  fine  and 
imprisonment,  having  been  written  by  a  Practitioner  in  his  individual 
and  private  capacity  as  a  suitor,  in  respect  of  a  supposed  grievance  as 
suitor,  of  an  injury  done  to  him  as  such  suitor,  and  having  no  con- 
nection whatever  with  his  professional  character,  or  anything  don^  by 
him  professionally,  either  as  an  Attorney  or  Barrister,  it  was  not  com- 
petent for  the  Supreme  Court  to  go  further  than  award  to  the  ofifence 
the  customary  punishment  for  contempt  of  Court ;  or  to  inflict  a  per- 
fessional  punishment  of  indefinite  suspension  for  an  act  not  done 
professionally,  and  which,  per  se,  did  not  render  the  party  committing 
It  unfit  to  remain  a  Practitioner  of  the  Court    In  re  Wallace  ••       283 

2.  Committal  of  publisher  of  Newspaper  for  alleged  contempt  of 
Court  in  commenting  on  tbe  administration  of  justice  in  the  Supreme 
Court  of  ^rtYts^  (?utana.     In  re  McDermott  ..  ..         ..       260 

CONTRACT,  RESCISSION  OF  :  See  Action  ;  Vkndob  and  Pctrchaskb. 

COSTS — 1.  Where  there  had  been  delay  in  lodging  petition  of  appeal 
within  the  prescribed  time,  and  the  right  of  appeal  gone,  leave  was 
given  to  appeal  on  payment  of  costs.     Casanova  v.  The  Queen         ..       116 

2.  Leave  given  to  the  Attorney-General  of  Victoria  to  appeal  with- 
out giving  security  for  costs.  In  re  The  Attomey^Oen^xd  (f  Victoria      147 

3.  Security  for  costs  in  a  cause  of  forfeiture  and  penalties  for  breach 
of  revenue  laws,  not  necessary,  as  far  as  regards  penalties.     Charge  ▼. 

The  Queen  ..     " 389 

4.  No  appeal  for  costs  alone  will  be  entertained.  Wilson  v.  The 
Queen 405 

6.  Attorney  in  Lower  Canada  acting  in  his  own  cause,  and  on  his 
own  behalf,  entitled  to  fees  as  Attorney  on  record.     Ougy  v.  Brown      411 

6.  Costs  on  reversal  of  decree  of  Court  below  in  a  cause  of  damage ; 
both  parties  being  held  to  blame.  The  M^m**  and  The  ^'Elizabeth 
Jenkins* 601 

CRIMINAL  SENTENCE  OP  COURTS  IN  THE  COLONIES, 
APPEALS  FROM :  See  Appeal,  9 ;  PREBoaATivE. 
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CROWN  GRANT— Leases  granted  by  the  Governor  of  SmUh  AttdraUn, 
under  powers  conferred  on  him  by  the  Colonial  Act^  21  Vict.  Ko.  5, 
sec.  13,  for  regulating  the  sale  and  other  disposal  of  waste  Uods 
belonging  to  the  Grown,  sealed  with  the  public  seal  of  the  Provinoc, 
but  not  enrolled  or  recorded  in  any  Court,  are  not  in  themselves 
Records ;  and,  though  bad  on  the  face  of  them,  being  for  a  larger 
quantity  of  land  than  allowed  by  the  Act,  cannot  be  annulled  or 
quashed  by  a  writ  of  Scire  facias. 

Such  writ  is  a  prerogative  judicial  writ  which  must  be  founded  on 
a  Record,  and  cannot  under  the  Constitution  of  the  Supreme  Court  in 
South  Australia  issue  out  of  that  Court 

The  proper  remedy  for  an  unauthorized  poasession  of  lands  of  the 
Crown  in  the  Colony  is  by  information  in  Chancery^  or  Writ  of  intru- 
sion.    jTAe  Queen  v.  Hughes 

CROWN  LANDS  IN  AUSTRALIA :  See  Colonial  Law,  1. 

CROWN,  PREROGATIVE  OP :  See  CoNSTiTUTioif  or  the  Royal 
Court  op  Jersey;  Prerogative. 

CUSTOMS'  ORDINANCES :  See  Harbour  Dues  ;  Revenue, 

DAMAGES— 1.  Exemption  of  owners  having  a  licensed  Pilot  on  boani 
from  damages.    The  *^ Velasquez" 

2.  Where  both  vessels  were  to  blame  in  causing  a  collision  the 
damages  were  directed  to  be  equally  divided.  The  ^^Agra  "  and  ^^Eliza- 
heth  Jenkins*       ..  ..  ..  ..  ••  .• 

See  Action  ;  Colonial  Law,  4. 

DAMAGES  AND  COSTS— 1.  Awarded  by  appellate  Court  on  reveraal  of 
sentence  of  condemnation  and  forfeiture  for  alleged  infraction  of  the 
Sierra  Leone  Customs  Ordinances.    Holet  v.  The  Queen 

2.  Where  there  was  no  prchahUis  causa  for  seizure  of  a  Foreign 
vessel  for  an  alleged  infraction  of  the  Slave  Trade  Act,  5  Geo.  4,  &  113, 
upon  appeal  damages  and  costs,  which  had  been  refused  by  the  Court 
below,  awarded.    The  " Bioardo  Schmidt^ 

3.  When  there  was  probable  cause  for  seizure  the  Vioe-AdmiiRlty 
Court  refused  to  certify  for  damages  and  costs.     Wilson  v.  The  Quw* 

DATE  OP  WILL :  See  Colonial  Law,  7. 

DEBENTURE  BOND— The  St.  A.  &  Q.  RaUway  C<mpany,  incorporated 
by  a  local  Act,  being  also  a  land  company,  transferred  by  agreement, 
t<^ether  with  the  undertaking,  all  its  property,  lauds,  rightit,  and  a{>- 
purtenances  to  the  N.  B.  A  C,  EaUway  Company,  alifo  incorporated 
— such  agreement  being  confirmed  by  a  private  Act  of  the  Imperial 
Parliament. 

The  N,  B,  A  C  Railway  Company  having  borrowed  money,  issued 
Debentures  to  secure  the  same;  these  were  termed  Mortgage  De- 
bentures, the  principal  and  interest  thereon  beiug  secured  on  the 
undertaidng,  and  all  moneys  to  arise  from  the  sale  of  the  lands  of  the 
Company,  all  future  calls  on  Shareholders,  and  all  tolls  and  sums  of 
money  which  should  become  due  with  the  plant  and  rolling-stock,  and 
Avith  power  of  entry  and  possession  of  the  same,  in  failure  by  the 
Company  of  payment  of  princi|)al  and  interest  as  therein  specified, 
with  a  proviso  that  nothing  therein  contained  should  be  held  to  limit 
the  power  of  sale  or  appropriation  by  the  company  of  any  of  the  lands 
of  the  Company,  nor  constitute  a  charge  on  the  same.  The««  bonds 
were  not  registered : — 

Eeld,  by  the  Judicial  Committee,  first,  that  such  Pebentures  diJ 
not  constitute  a  charge  in  the  nature  of  an  equitabia  mortgage  on  the 
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lands  of  the  Company,  so  as  to  give  the  holders  of  such  Debentures  a 
right  to  restrain  the  sale  of  the  lands  by  Judgment  creditors  of  the 
Company,  or  any  title  to  the  proceeds  of  the  lands  when  sold. 

Secondly,  that  as  Judgment  creditors  under  an  execution  take  the 
precise  interest,  and  no  more,  which  the  debtor  possesses  in  the  pro- 
perty seized,  the  sale  being  a  sale  by  the  law,  and  not  by  the  Com- 
pany, such  Judgment  creditors  took  the  lands  subject  to  any  incum- 
brances, legal  or  equitable,  that  they  were  subject  to  in  the  hands  of 
the  Company.  Wickham  y.  The  New  Brunswick  and  Canada  Bail- 
way  Company      ..  ••  ..  ••  ••         ••  ..  ..         64 

DEBTOR  AND  CREDITOR:  >S^ Insolvkncy. 

DEBTS,  LIABILITY  OF  NEW  FIRM  FOR  DEBTS  OF  OLD  FIRM  : 
See  Insolvenct,  1. 

DECISIONS,  OBSERVED  UPON,  OVERRULED,  &c.— 1.  The  Queen 
V.  Clarke  (7  Moore's  B.  C.  Cases,  77),  conmiented  on  and  explained. 
The  Queen  y,  Hughes 81 

2.  The  case  of  The  Queen  v.  Scaife  (17  Q.  B.  Rep.  238),  in 
which  a  new  trial  was  granted,  after  conviction  for  Felony  by 
the  Court  of  Queen's  Bench,  examined  and  not  followed.  Beg,  v. 
Bertrand 520 

DERELICT :  See  Salvage. 

DESCENDANTS— construction  used  in  Articles  765  and  766  in  Code 
Civil ;  held  to  include  natural  children.  Her  Majesty  s  Procureur  v. 
Bruneau 169 

DEPOSITIONS  OF  WITNESSES  at  former  trial  for  Felony  read  over  to 
witnesses,  and  improperly  received  as  evidence  at  fresh  trial.  Beg.  v. 
Bertrand 520 

DEVIATION  OF  SHIPS  COURSE  in  performing  salvage  services  ren- 
dering policies  on  salving  vessels  void,  effect  of,  in  estimating  salvage 
reward.    The  "  iStetwdia."    The  *' Sir  Balph  Abercrombie'*         ..     241,454 

DOMINICA — Power  of  the  Legislative  Assembly  to  commit  a  Member  of 

that  House  for  contempt.    Boyle  y.  Falconer  ..  ..  ..  ..       328 

DUTCH  REFORMED  CHURCH,  constitution  of,  under  Cape  of  Good 

Hope  Ordinances  of  1843  and  1847.    Murray  v.  Burgers       ..  ..       362 

ECCLESIASTICAL  LAW— 1.  L,,  the  tenant  and  occupier  of  the  Manor- 
house  in  the  parish  of  W,,  instituted  a  suit  in  the  Chancery  Court  of 
Tork  against  P.,  the  Incumbent  and  perpetual  Curate,  for  perturba- 
tion of  a  pew,  held  by  L,  as  appurtenant  to  the  Manor-house,  and 
occupied  by  him  therewith  for  nearly  forty  years.  P.,  the  Incum- 
bent, admitted  the  destruction  of  the  pew  by  his  orders  and  direction, 
but  pleaded — first,  to  the  jurisdiction  of  the  Court,  on  the  ground  that 
the  Church  was  not  in  law  a  Church,  never  having  been  re-consecrated 
since  its  general  repair  in  1825 ;  and,  secondly,  that  the  permissive 
occupation  of  the  pew  was  not  sufficient  to  entitle  X.  to  sue : — Held, 
by  the  Judicial  Committee, — 

First,  that,  it  appearing  from  the  evidence,  that  the  Church  of  W. 
leaving  been  repaired  and  rebuilt  under  a  Faculty,  upon  its  old  founda- 
tion, the  Tower  and  eastern  wall  and  windows  never  having  been  re- 
moved, and  some  of  the  Offices  of  the  Church  performed  during  the 
repairs,  it  had  never  ceased  to  be  a  Parish  Church  so  as  to  require  rc- 
consecration,  but  remained  subject  to  the  authority  of  the  Diocesan  ; 
and  that  the  judgment  of  the  Court  below  overruling  the  protest  to 
the  jurisdiction  was  right :  and. 

Secondly,  that  as  a  pew  being  ia  the  Chaucel  may  legally  belong  to 
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a  party  in  respect  of  the  ownership  of  a  house,  the  title  bj  oocapstioQ 
of  such  a  pew  was  rightly  pleaded,  and,  if  proved,  would  entitle  L.  to 
maintain  nis  suit. 

SembUf  If  a  Church  be  rebuilt  on  the  old  lines  of  foandatiao,  ii^ 
eluding  within  it  the  same  originally  consecrated  ground  and  no  more, 
the  Ecclesiastical  law  does  not  require  that  such  Church  ahoold  be  re- 
consecrated.   Parker  Y.  Leach «.        ..     31i 

2.  The  Dutch  Reformed  Church  in  the  Colony  of  the  Cape  </  Qooi 
Hope  is  a  voluntiiry  society,  constituted  and  subsisting  by  nmtoal 
agreement  The  regulation  of  its  Ecclesiastical  afEairs  dep«ids  upon 
contract;  and  the  authority  of  its  governing  Bodies  is  derived  wboUr 
from  the  admission  and  agreement  of  the  members,  EoclesiastiGai  sad 
ky,  which  constitute  the  Church  or  Society.  This  oontzact  or  agree- 
ment is  embodied  in  certain  laws  and  r^ulations,  which  were  settled 
by  Ordinance  Na  7,  in  1843 ;  and  subs^ueutlj  altered,  in  1847,  by 
virtue  of  authority  contained  in  the  Ordmanpe  of  1843.  By  Article 
187  of  the  Ordinance  of  1843,  the  Synod  or  General  Assembly  was 
organized,  and  made  the  sole  and  exclusive  Tribunal  for  the  trial  of 
charges  of  false  doctrine  against  Ministers.  By  one  of  the  alterstioos 
made  in  1847,  the  jurisdiction  and  authority  thus'given  to  the  Synod 
as  a  Court  of  first  instance  was  transferred  to  ^e  I^by  tery,  with  ao 
appeal  to  the  Synod ;  with  liberty,  where  a  case  which  concerns  the 
welfiBLre  of  the  Churdi  in  general  had  been  decided  in  the  Superior 
Court,  and,  being  capable  of  appeal,  no  appeal  had  been  brought,  kc 
the  Synod  to  take  cc^izance  of  it;  though  incapable  of  exercising  or 
enforcing  an  original  or  primary  jurisdiction.  So  Held  by  the  Judicial 
Committee,  on  the  construction  of  the  Ordinances  of  1843  and  1847, 
and  the  Laws  and  Regulations  for  the  direction  of  the  Dutch  Re- 
formed Church  append^  thereto,  upon  an  appeal  from  &  senteace  of 
the  Supreme  Court  of  the  Cape  cf  Oood  Hope,  in  a  case  where  a  suit  . 
had  been  brouc;ht  in  that  Court  against  the  Members  composing  a 
Synod  ical  Commission,  to  reverse  and  annul  a  sentence  of  suspension 
of  a  Minister  of  that  Church  pronounced  by  the  Synod : — 

Semble^  that  since  the  alteration  made  by  the  Ordinance  of  18^7, 
the  Synod  has  no  discretionary  power  of  assuming  primary  jurisdic- 
tion in  a  charge  of  false  doctrine  against  a  Minister;  such  charge  must 
be  made  and  determined  in  the  first  instance  by  the  Presbytery. 
Murray  v.  Burgers         ..         ..362 

ELECTION  OF  JURATS :  See  CozrenruTioN  of  thb  Rotal  Cowr  or 
Jebset. 

EQUITABLE  MORTGAGE:  /SmDebsntubb  Bond. 

EVIDENCE— 1.  The  burthen  of  proving  that  goods  are  not  liable  to 
Custom  duties  lies  on  the  party  churning  exemption,  ^jlet  r.The 
Queen ..     198 

2.  What  is  necessary  to  prove  a  charge  of  fraudulent  transfer  in 
contemplation  of  Insolvency.    Nunes  v.  Carter  ^ 

3.  Admission  of  fresh  evidence  on  appeal  refused.    The  **  Sdndh*    ^^ 

4.  A  foreign  vessel  was  seized  in  an  English  harbour  under  the 
Slave  Trade  Act,  5  Geo.  4,  c.  113,  and  proceeded  against  under  that 
Act  i^Heid,  that  rule  of  evidence  in  Statute,  5  &  6  Will.  4,  c  GO, 
could  not  be  admitted.    Presumptive  evidence  of  vessel  being  engig^    ^. 
in  the  Slave  Trade.    "Shfi '' Bicar do  Schmidt*'  ..         ..       ..268 

6.  A  Prisoner  was  tried  by  the  Court  m  Kew  South  Wala  for 
Felony,  the  jury,  not  agreeing,  were  discharged,  and  a  fresh  trial  hai 
On  the  second  trial,  at  the  same  sittings,  before  another  jury,  some  of 
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the  witnetaefl  baviBg  been  re-sworn,  the  evidence  given  by  tbem  at 
the  first  trial  was  read  over  to  them  from  the  Judge's  notes,  liberty 
being  given  both  to  the  prosecution  and  to  the  Prisoner  to  examine 
and  cross-examine : — Held,  that  the  course  adopted  by  the  Judge  at 
the  fresh  trial  was  irregular,  and  could  not  be  cured  even  by  the  con- 
sent of  the  prisoner.    Beg,  v.  Bertrand  ..         ..         ..  ..       520 

EXTENSION  OF  TEKMS  OF  LETl'ERS  PATENT :  See  Patent. 


FALSE  DOCTRINE— Proceedings  against  Minister  of  the  Dutch  Re- 
formed Church  in  the  Cape  of  Good  Hope  on  charges  of  false  doctrine. 
Murray  V,  Burgers         ..         ..         ..      362 

FEES  ALLOWED  AN  ATTORNEY  in  Lower  Canada^  acting  in  his 

own  cause  as  Attorney  on  Record.     Gugy  v.  Brown 411 

FELONY — No  new  trial  from  conviction  lies.    Beg.  v.  Bertrand  ..       520 

FIEF,  action  to  recover  part  of  ungranted  land  of:  See  Colonial  Law,  10. 

FIEHI  FACIAS-— According  to  the  law  of  New  Brunswick,  freehold 
lands  of  debtor,  if  the  personal  estate  is  exhausted,  may  be  sold  under 
Sifi./a.     Wickham  v.  The  New  Brunswick  and  Canada  Bailway    ••         64 

FEBB,  LIABILITY  OF  MASTER  FOR  NEGLIGENCE  OF  SER- 
VANT :  See  Colonial  Law,  4. 

FOREIGN  LAW :  See  Colonial  Law,  jpossm. 

FOREIGN  PATENT:  See  Patent,  6. 

FORMA  PAUPERIS,  appeal  in  :  See  Appeal,  7. 

FRAUDULENT  POSSESSION :  See  Bill  op  Lading,  1. 

FRAUDULENT  PREFERENCE:  Sec  Insolvbnct. 

FRENCH  LAW :  See  Colonial  Law,  4,  5,  7,  9, 10, 11 . 

HARBOUR  DUE^—Sentenoe  of  the  Vice- Admiralty  Court  of  Sierra 
Leone,  condemning  goods  and  boats  seized  for  breach  of  the  Customs 
Ordinances  of  the  Colony,  revei-sed,  with  damages  and  costs  :  it  being 
proved  that  the  vessel  from  which  the  goods  were  unshipped,  though 
off  the  harhour  of  Freetown,  was  not  within  three  miles  (the  limit  of 
Jurisdiction)  from  the  shore  at  the  time  of  the  unloading,  and  conse- 
quently not  liable  to  the  harbour  dues  payable  under  the  Customs 
Ordinances.    Bolet  v.  21ie  Queen  198 

HOLOGRAPH  WILL :  See  ColoniaIi  Law,  8. 

ILLEGITIMATE  NIECE:  See  Colonial  Law,  5. 
INJUNCTION:  /Sfes Mobtgaob. 

INSOLVENCY — 1.  B.,  i^.,and  B^  partners  in  bnsiness,  and  dealing  with 
J^.,  S.f  ds  Co,,  took  T,  and  S.,  clerks  in  their  employment,  into  part- 
nership with  them.  The  partnership  was  constituted  by  deed,  to 
continue  for  three  years,  and  a  balance-sheet  shewing  the  liabilities 
and  assets  of  the  existing  firm  was  drawn  up  and  admitted  by  all  the 
partners.  The  new  firm  continued  to  trade,  up  to  the  period  of  its 
insolvency,  upon  the  same  footing  and  with  the  same  books  as  the  old 
firm — ^no  distinction  being  made  in  their  payments,  or  balances,  or 
between  the  debts  or  assets  of  the  new,  or  what  was  the  old  fimu 
J^.,  S.,  &  Co,^  continued  to  deal  with  the  new  as  they  had  done  with 
the  old  firm.  J?.,  F,,  and  B.  having  become  insolvent,  F,,  S.,  ds  Co,^ 
creditors  to  a  largQ  amount^  proved  agau^t  the  estate  of  the  new  firm. 
You  I.  8  8  0 
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R  and  B,^  sIbo  creditors  of  the  new  firm,  prored  againrt  tboir  eilate: 
and  aousht  to  expunge  the  proof  of  F,,  8,,  S  Co.j  on  the  grooDd  tbt 
their  debt  having  aocrued  previous  to  the  new  partners  being  takeain, 
was  due  from  the  old,  and  not  from  the  new  firm : — 

Hddf  by  the  Judicial  Gommittee  (affirming  the  judgment  (tf  the 
Supreme  Court),  that  there  was  sufficient  proof  in  the  dealings  and 
transactions  of  the  several  parties^  to  shew  that  the  new  firm  on  its 
formation  adopted  the  liabilities  of  the  old  firm,  and  that  F^  3.,  A  Co, 
had  consented  to  accept  the  liability  of  the  new  firm,  and  to  dischai]^ 
the  old  firm,  their  original  debtors^ 

The  Act,  6  of  Vict.  No.  17  (the  principal  Insolvent  Act  of  the  Colony 
of  Victoria),  sec.  S9,  euacta,  "  that  any  creditor  who  shall  have,  or 
hold,  any  security  or  lien  upon  any  part  of  the  insolvent  estate,  shall, 
when  he  is  the  petitioning  creditor,  be  obliged  upon  oath,  in  the 
affidavit  accompanying  the  Petition;  and  when  he  is  not  the  petitioD- 
ing  creditor,  in  the  affidavit  produced  by  him  at  the  time  of  proving 
his  debt»  to  put  a  value  unon  such  security,  so  far  as  his  debt  may  be 
thereby  covered,  and  to  deduct  such  value  from  the  debt  proved  by 
him,  and  to  give  his  vote  in  all  matters  respecting  the  insolvent  eitite 
as  credited  only  for  the  balance^  Sec  And  in  case  any  creditor  shall 
hold  any  security  or  lien  for  payment  of  his  debt,  &a,  upon  any  put 
of  the  said  estate,  the  amount  or  value  of  such  security  or  lien  shall 
be  deducted  from  his  debt,  and  he  shall  only  be  ranked  for,  or  receire 
payment  of,  or  a  dividend  for.  the  balance  after  such  deduction  ":— 

ffdd,  that  this  enactment  uoes  not  destroy  the  distinction  between 
the  joint  and  separate  estate  of  an  insolvent^  so  as  to  compel  a  creditor, 
holding  a  mortgage  security  on  the  separate  estate,  to  estimate  and 
deduct  its  value  before  he  can  be  allowed  to  prove  against  the  joint 
eatate. 

The  English  law  of  Bankruptcy  which  allows  a  j<Hnt  rcieditoi; 
though  holding  a  seoority  on  the  separate  estate,  to  prove  agaiqst  the 
joint  estate  without  giving  up  his  security,  prevails  in  the  Colony  of 
Victoria,  and  is  not  altered  or  varied  by  the  Insolvent  Acts  of  that 
Colony.    Bolfe  and  7%e  Bank  qf  Australatia  v.  Flower  S  Co.         ..      ^ 

2.  The  Jamaica  Insolvent  Act,  11  Vict.  c.  28,  s.  67,  provides  that 
if  any  person  in  contemplation  of  insolvency  shall  transfer  any  of 
his  estate  to  any  Creditor  for  the  benefit  of  such  Creditor,  sach 
transfer  shall  be  deemed  fraudulent  and  void  against  the  Official 
Assignee :  provided  always,  that  no  such  transfer  shall  be  so  deemed 
fraudulent  and  void  unless  made  within  six  months  before  a  declaratioQ 
of  insolvetkby: — " 

Held,  that  a  transfer  of  property  made  by  a  party  in  insoWent 
circumstances  within  a  period  of  six  months  before  a  decUration  of 
insolvency,  was  absolutely  void,  although  there  was  no  evidence  ef 

any  fraudulent  preference.    Nunes  y.  Carter ^ 

INSURANCE  OP  VESSEL— To  be  taken  into  account  in  Salvage  service 
when  salving  vessel  deviates  from  her  course :  See  Saltags  .. 

IRREGULAB  SUCCESSION;  See  Colonial  Law,  6. 

JAMAICA  INSOLVENT  ACT— 11  Vict.  o.  28,  s.  67,  Constructiai  of: 

See  InaoLTKNCT. 
JERSEY :  See  Conbtitution  of  thk  Royal  Court  of  ;  Colonial  Law,  8. 
JOINT  ESTATE :  See  Inbolvxnot,  I. 

JOINT  NEOLIGENCB  OF  PILOT,  MASTER,  AND  CREW.    Se$ 
Pilot. 

UDGMENT  CREDITOR:  5ee Debxntubs  Bond. 
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JUIIATB :  Bee  CoNnTranoK  fsr  the  Botal  GoimT  of  Jaanr. 

JURISDICTION  OP  THE  QUEEN  IN  COUNCIL,  to  entert«n  appeals 
from  sentences  of  Colonial  Courts  in  criminal  matters.  Beg,  t. 
Bertrand  ..         ..         ..         ..         ..         ..       620 

LiBAKAGE  OF  CARGO:  SeeBoL  of  Lading,  2. 

LEASES  UNDER  COLONIAL  ACT,  21  Vict.  No.  5,  see.  13:  See 
Cbowh  Gbaht. 

LEAVE  AND  LICENSE:  See  Fueabiko,  1. 

LEAVE  TO  APPEAL:  See  Apfbal,  1, 1^  3,  4,e. 

LETTBRJS  OP  REQUEST :  See  Plradiko,  2. 

LETTERS  PATENT : .  See  Patkht,  1. 

LICENSES:  See  Patbnt,  1. 

LIEN — The  right  of  a  Consignee  of  a  We$i  India  Estate  gives  him  a  lien 
on  the  plantation  in  respect  of  the  balance  due  to  him,  and  is  an  ex- 
ception to  the  general  rule  which  applies  to  Principal  and  Agent.  Such 
Hen  not  being  the  result  of  an  express  contract^  but  given  by  implica- 
cation  of  law,  if  created  by  written  contract,  is  excluded. 

Therefore,  if  a  Consignee  takes  an  express  security,  such  securi^ 
being  the  stipulation  and  agreement  of  the  parties,  it  excludes  his 
general  lien.  So  held  by  the  Judicial  Committee  where  the  party 
claiming  a  general  lien  as  Consignee,  was  also  a  Mortgagee  of  certain 
estates,  ana  had,  by  deed,  stipulated  for  the  consignment  of  their 
produce,  as  well  as  that  of  bther  Plantations,  subject  to  the  rights  and 
interests  of  existing  Mortgagees  then  subsisting  thereon.  Chambers  v. 
Davidetm 296 

LIMITATION  OP  SUIT  against  a  Clergyman,  under  the  Churck  Die- 

c»jpZ&ne  ^c^,  3  &  4  Yict  c.  86,  sec.  20.    Simpson  r.  Fhmank  ..       463 

LOWER  CANADA,  LAW  OP:  See  CoiiOinAL  Law,  9, 10,  IL 


MANAGER  OP  BANK,  scope  of  authority  of:  See  Pbinoipal  and 
Agent. 

MARRIAGE :  See  Colonial  Law,  11 ;  Nullity  of  Mabrlaqb. 

MASTER  AND  SERVANT— Liability  under  Code  CivU  for  n^ligence 
of  servant :  See  Colonial  Law,  4. 

MAURITIUS,  LAW  OP :  See  Colonlil  Law,  4,  5. 

MERCHANT  SHIPPING  ACT,  17  &  18  Vict,  c  104,  sea  388,  as  to  ex- 
emption  of  Owner  of  ship  for  damage  caused  by  default  of  Pilot  The 
**Iona" 426 

MORTGAGE — The  assignee  of  a  mortgagee  cannot  stand  in  any  different 
character,  or  hold  any  different  position,  from  that  of  the  mortgagee 
himself,  although  the  mortgagor  may  not  have  been  a  party  to  the 
assignment.  Every  mortgagor  has  the  right  to  have  a  re-conveyance 
of  the  mortgaged  property  upon  payment  of  the  money  due  upon  the 
mortgage,  and  the  mortgagee  is  charged  with  the  duty  of  making  such 
re-conveyance  upon  such  payment  being  made. 

Where,  tlierefore,  a  mortgagee  having,  besides  the  property  mort- 
gaged, certain  promissory  notes  made  by  the  mortgagor  as  collateial 
security  for  his  debt,  transferred  the  mortgage  without  sssigning  the 
collateral  securities : — 

Held,  that  he  was  not  entitled  so  to  sever  the  debt  from  the  Bocmty, 
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and  an  injunction,  granted  i^tnst  his  proceeding  at  law  to  reoo?s 
the  amount  of  one  of  his  notes  pending  a  suit  instituted  by  the  mort- 
gagor, to  redeem  and  to  settle  the  equities  of  the  parties,  sustained. 
Walker  Y.  Jonei 50 

NATURAL  CHILDREN:  See  Golonui.  Law,  5. 

NAVIGATION;  /Sec  Pilot;  Ship  and  SniPPiNa. 

NEGLIGENCE— 1.  Liability  of  Master  under  Code  Civa,  Art  1314,  in 

force  in  Mauritius,  for  negligence  of  servant.    SerandeU  ▼.  8ai$»    ..     152 

2.  Liability  of  Ship-owner  for  negligence  in  stowage  of  cargo.    The 
^E^Une'' 231 

3.  Of  Manager  of  a  Banking  Company.   The  Bank  qf  Ujpper  Canada 
Y.Bradihaw         479 

4.  Of  Pilot,  Master,  and  crew  in  causing  collision.     The  ^*  Icna^ 
The  "Feiasyuca" 426, 49i 

NEGLIGENCE,  LIABILITY  FOB :  See  Bill  of  Ladcso,  2;  Colohial 
Law,  4. 

NEGOTIABLE  INSTRUMENT— A  Bill  of  lading  for  delivery  of  poods 
to  order  or  assigns,  passes  by  indorsement  and  delivery.  The  **  Marie 
Joseph-     ..  ....  219 

NEW  BRUNSWICK,  LAW  OF :  See  Fdebi  Facias. 

NEW  TRIAL— According  to  the  English  law  prevailing  in  New  SouA 
Wales,  the  Supreme  Court  has  no  power  to  grant  a  new  trial  in  a  case 
of  Felony.    Beg.  v.  Bertrand 530 

NON-USER  OF  LETTERS  PATENT:  See  Patent,  3,  4. 

NOVA  SCOTIA :  See  Contempt  op  Couet,  1. 

NULLITY  OF  MARRIAGE.— Suit  for  nullity  of  marriage,  and  to  set 
aside  a  marriage  contraction  the  ground  that  at  the  time  of  its  celebia- 
tion  the  husband  was  delirious  and  of  unsound  mind,  arising  from  an 
attack  of  ddirium  tremens,  from  which  disorder  he  died  two  days 
afterwards.  The  evidence  in  chief  of  one  of  his  medical  attendants 
being  to  the  effect  that  he  was  unconscious,  and,  in  his  opinion,  from 
the  nature  of  the  decease,  incapable  at  any  time  of  contracting  such 
marriage: — 

Held,  on  a  general  review  of  the  evidence,  to  be  rebutted,  espec^'ally, 
by  the  conduct  of  the  same  medical  witness  in  speaking  of  the  proba^ 
bility  of  deceased's  recovery ;  and  by  the  evidence  of  the  Priest,  Notary, 
and  witnesses  at  the  marriage,  of  his  capacity  ;  and  the  judgments  of 
the  Courts  in  Lower  Canada  sustained.  ScoU  v.  Faguet  ..  ••  ^ 
See  Colonial  Law,  11. 

OCCUPATION  BY  LICENSEE :  See  Cbown  Lands. 

ONUS  PROBANDI— 1.  Where  goods  were  unshipped  in  the  immediate 
precincts  of  the  harbour,  the  onus  of  proving  that  the  vessel  was  not 
actually  within  the  harbour  lies  on  the  party  claiming  exemption  from 
harbour  dues.    Bolet  y.  The  Queen       ..     1» 

2.  Lies  on  owner  of  ship  claiming  exemption  from  damage  by 
having  a  licensed  pilot  on  board,  to  shew  it  was  the  sole  negligence  of 
pilot,  or  from  departure  from  Sailing  Rules  of  1863.  The  "  Keto»- 
gwes"        :     *^ 

3.  If  a  vessel  deviated  from  her  course,  as  prescribed  by  the  Sailing 
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Bules  of  1868,  ahe  must  proye  tbe  neceBsify*  The  ^*Jgra  **  and  **  Mizor 
heth  Jenkins'' 501 

ORDER  IN  OOUNGIL,  9th  Juke,  1860 :  See  Appeal,  3. 

OBDONNANCE  OF  LOUIS  XIII.  (26th  November,  1639)  with  respect 

to  maxm^BB  in  extremis,    Scott  y.  Paquet       ..       552 

OWNEESHIP — An  ownership  which  was  at  the  time  perfect  in  law, 
though  voidable  as  to  part,  namely,  the  poeaesBion,  cannot  in  principle 
be  treated  dififerently  from  an  ownership  voidable  as  to  the  whole,  but 
is  in  the  interim  protected  by  the  interposition  of  a  bond  fide  purchaser 
for  valuable  consideration.    The  ^ Marie  Joseph^ 219 

PARTNERSHIP :  See  Iksolyenct,  1. 

PATENT— 1.  To  entitle  a  Patentee  to  a  prolongation  of  the  term  of 
Letters  Patent,  he  must  satisfactorily  establish  the  amount  of  his 
profits. 

A  Patentee  did  not  manufacture  or  sell  the  patented  articles  (ship 
anchors),  but  granted  licenses  to  Ironsmiths  to  manufacture,  from 
whom  he  received  royalties.  On  an  application  by  him  for  an  exten- 
sion of  the  term  of  the  Letters  Patent  on  the  ground  of  inadequate  re- 
muneration, the  accounts  produced  of  his  own  expenditure  in  carrying 
on  the  Patent  being  unsatisfactory,  and  no  accounts  given  of  the  pro- 
fits derived  by  the  Licensees,  a  prolongation  of  the  Letters  Patent  was 
refused,  first,  as  the  Patentee's  accounts  were  imsatisfactory,  and 
secondly,  from  the  Patentee  having  so  dealt  with  his  patent  rights  as 
to  deprive  him  of  the  power  of  shewing  the  amount  of  profit  derived 
from  the  working  of  the  patent 

Licensees  stand,  with  respect  to  the  profits,  in  the  same  position  as 
Assignees  of  the  Patentee.    In  re  Trotman's  Patent 118 

2.  A  Patentee,  who  was  not  a  manufacturer,  granted  a  license  to  a 
manufacturing  firm  to  manufacture  the  patented  article,  which,  by 
agreement  between  them,  was  of  an  almost  exclusive  character.  In 
granting  a  prolongation  of  the  term  of  the  Letters  Patent,  the  new 
Letters  Patent  were  directed  to  be  made  upon  condition  that  licenses 
should  be  granted  by  the  Patentee  to  the  public  upon  terms  similar  to 

the  one  already  granted.    In  re  MaJUeVe  Patent  ..  ..  ..       308 

3.  Petition  for  prolongation  of  term  of  Letters  Patent  by  Patentee, 
together  with  the  Assignees  of  a  moiety  of  the  Patent.  After  the 
presentation  of  the  petition,  and  before  the  hearing,  the  Patentee  died, 
having  by  his  Will  appointed  his  Widow  Executrix  and  Residuary 
legatee.  Extension  granted  to  the  Assignees  on  condition  that  they 
held  the  moiety  of  the  Patent  in  trust  for  the  Widow  of  the  Patentee. 

If  an  invention  has  not  been  brought  into  practical  use  during  the 
tenn  of  the  Letters  Patent,  it  raises  a  strong,  though  not  conclusive, 
presumption  against  its  utility ;  and  unless  there  are  circumstances  to 
rebut  such  presumption,  an  extension  of  the  term  of  Letters  Patent 
will  not  be  granted.  ^ 

The  fact  of  a  Patent  of  a  valuable  natnre,  but  having  a  limited 
market,  not  having  been  so  generally  used  as  to  remunerate  the  In- 
ventor, is  sufiQcient  to  remove  the  presumption  against  the  utility  of 
the  invention.    In  re  HerherVs  Patent 899 

4.  Where  the  utility  of  a  Patent  has  not  been  tested  by  actual  em- 
ployment, for  a  period  of  fourteen  years,  although  efforts  have  been 
made  by  the  Patentee  to  bring  it  into  uee,  it  mises  a  very  strong  pre- 
sumption against  its  practical  utility,  which  presumption  can  only  be 
rebutted  by  the  strongest  evidence. 
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Application  for  a  prolongation  of  the  tens,  in  tlie  dicnmstanoMcf 
nonruser,  refufled  \>j  the  Judicial  Coxninittee.    Jn  re  AUan^9  PiOad ..     507 

5.  The  Act  for  the  amending  the  law  for  granting  Fatent«i  15  k 
16  Vict.  0.  83,  sec  25,  does  not  deprive  the  Judicisa  Committee  of 
the  Privy  Council  of  the  power  to  entertain  an  application  for  an 
extension  Of  the  Mnn  of'  Letters  Patent  taken  out  first  in  England^ 
though  a  Patent  has  been  obtained  for  the  same  invention  in  a  foreign 
State ;  and  the  Foreign  Patent  would  expire  before  the  exjin&OD.  of 
the  prolonged  term. 

8ecua,  if  the  Patent  was  first  obtained  abroad  bj  a  Foreign  subject, 
and  afterwards  taken  out  in  England, 

A  Patentee  residing  in  America^  for  the  purpose  of  getting  the 
patented  article  into  general  use  in  England^  arranged  with  an  Agent 
m  England,  and  in  consideration  gave  him  a  moiety  of  the  royalties  :— 
ffdd^  that  in  estimating  the  profits  of  the  Patentee  derived  from  the 
Patent,  such  moiety  was  to  be  deducted.    In  re  Fooled  FcUent        ..     5U 

PENALTIES,  for  breach  of  Bevenue  Laws  of  Sierra  Leone :  See  Habbodb 
Dubs;  RsTKNtTE. 

PERMISSIVE  OCCUPATION  OP  PEW :  See  Ecclbbxabtical  Law,1. 

PEW,  SUIT  FOR  PERTURBATION  OP :  See  Ecolesiasticai.  Law,  L 

PILOT — 1.  In  order  to  entitle  the  owner  of  a  ship  having,  by  compulsioii 
of  law,  a  Pilot  on  board,  to  the  benefit  of  the  exemption  contained  in 
the  Merchant  Shipping  Act,  17  &  18  Vict,  a  104,  see.  388,  from 
liability  for  damage  by  default  of  the  Pilot,  it  is  not  enough  to  prove 
that  there  was  fault  or  negligence  on  the  Pilot's  part^  but  the  owner 
must  shew  that  there  was  no  default  on  the  part  of  the  Master  and 
crew  which  might  have  in  any  degree  been  conducive  to  the  damage. 

Where,  therefore,  there  was  neglect  on  the  part  of  the  Master  and 
crew>  to  keep  a  good  look-out,  and  such  n^lect  conduced  to  a  col- 
lision, the  owners  were  held  liable  for  the  damage. 

The  duty  of  the  Pilot  is  to  attend  to  the  navi^tion  of  the  ship,  and 
the  Master  and  crew  to  keep  a  good  look-out.    The  "  lona  "  .*         ..     *^ 

2.  To  entitle  the  owners  of  a  ship  under  the  compulsory  charge  of  a 
licensed  Pilot  to  the  benefit  of  the  provisions  of  a  Statute,  which 
exempts  them  from  liability  when  a  collision  has  occurred  by  fault  of 
the  Pilot,  it  lies  on  them  to  prove  that  it  wss  occasioned  solely  by  the 
Pilot. 

If  the  Master  and  orew  have  contributed  to  the  accident,  althoagh 
the  Pilot  is  also  to  blame,  the  owners  are  not  exempted  {torn  liability 
for  the  damage.    The  •*  Fefcwgfies "        *^ 

PLEADING— 1.  When  the  conduct  of  the  shippers  as  to  the  stowage  was 
not  such  as  by  the  BiOs  of  Lading  Act,  18  &  19  Vict.  c.  Ill,  would 
support  a  plea  of  leave  and  license  in  an  action  by  the  indorsees  of  the 
BiU  of  lading,  jMCBTV.    The«5;ftt«e* ••     ^ 

2.  A  citation  or  decree  issued  by  the  Court  under  Letters  of  Request 
being  in  the  form  prescribed  by  the  rules  made  pursuant  to  sect  13  of 
the  Act,  it  is  no  valid  objection  that  it  does  not  state  the  offences  com- 
plained of  to  have  been  committed  within  two  years,  the  time  pre- 
scribed. It  is  sufficient  if  the  Letters  of  Request^  which  are  the 
foundation  of  the  suit,  allege  that  fact.    Simpson  v.  Flamank        ••     ^ 

POSTilRITfi,  INTERPRETATION  OP  TERM  IN  ART.  765:  See 
Colonial  Law,  5. 

PRACTICE — 1.  Application  to  stay  proceedings  in  a  cause  in  which  an 
appeal  from  an  onler  in  the  nature  of  an  interlocutory  order  is  pending 
before  Her  Majesty  in  Council,  ought  satisfactorily  to  shew  that  a 


INDEX.  585 

PAOB 

serious  injnry  will  be  the  resalt  to  the  party  applying,  nnless  the 
delay  asked  for  be  granted,  and  that  the  party  applying  has  oome 
promptly  to  make  the  application. 

Where,  therefore,  an  Appellant  from  an  order  of  the  High  Court  of 
Judicature  which  remitted  a  cause,  appealed  to  that  Court  from  the 
ZiUah  Court,  back  for  the  trial  of  issues  framed  in  aocoidanoe  wi^ 
the  provisions  of  Act,  No.  8  of  1859,  s.  139,  having  failed  in  obtaining 
an  order  from  the  High  Court  to  stay  proceedings  in  the  ZiQah  Court, 
pending  the  appeal,  but  not  having  appealed  from  that  decision  ;  pre- 
sented a  petition  to  Her  Majesty  in  Council  praying  that  all  proceed- 
ings in  the  remanded  suit  might  be  stayed  till  the  pending  appeal  had 
been  heard  ;  the  Judicial  Committee,  without  determining  the  ques- 
tion of  their  right  to  interfere  in  such  circumstances,  held  that  the 
petitioner  had  not  shewn  any  such  injury,  or  used  such  expedition  as 
entitled  him  to  ask  for  a  stay  of  uroceedings. 

Qucere,  whether,  where  an  order  has  been  made  by  the  Superior 
Ck>urt  below  refusing  to  stay  proceedings,  and  such  oxder  is  not 
specially  appealed  from,  the  Judicial  Committee  have  any  authority 
to  interfere,  though  an  appeal  is  pending  before  them  from  a  previous 
Older  of  the  Superior  Court  made  in  the  same  suit,  remitting  the  cause 
back  to  the  inferior  Court  before  which  it  is  nending.  Naxoab 
Sidhee  Nuzur  AUy  Khan  v.  £ajah  Oqfoodhyaram  Khan        .,  ..  8 

2.  Admission  of  fresh  evidence  on  hearing  of  appeal  refused. 

Hhe  ** Scmdia" 241 

3.  Special  leave  to  appeal  granted  subject  to  the  Bespondents 
objecting  to  the  competen<^  of  such  appeal  at  hearing.  In  re  McDev 

tncit         ••         ••         ••         ••         ••         ••         .«         .•         ••       260 

4.  A  petition  having  been  presented  for  a  re-hearing  of  the  appeal, 
before  the  report  of  the  Judicial  Committee  had  been  confirmed  by 
Her  Majesty  in  Council,  which  stated  that  evidence  had  been  received 
at  the  hearing  of  the  appeal  which  was  not  called  for  or  produced  in 
the  Court  below,  and  which  the  Petitioner  alleged  contradicted  the 
case  made  by  the  pleadings  on  both  sides,  was  dismissed,  the  Judicial 
CG«nmittee,  without  deciding  that  they  were  not  competent  to  grant 
a  re-hearing,  being  of  opinion,  that  the  grounds  relied  on  in  the 
petition  did  not  bring  the  case  within  any  principle  on  which  such  an 
application  could  be  supported.    The  "  Svn^a^pore  "  and  "  Eebe  "     ..       378 

5.  Appeal  in  furmA  pauperis  is  allowed.  The  party  had  not  been 
heard  in  the  Court  below,  as  the  Court  required  security  for  costs, 
which,  by  reason  of  his  poverty,  he  could  not  give.  Qeorge  v.  The 
Queen 389 

6.  After  presentation  of  petition  by  Patentee  and  Assignees  of  a 
moiety  of  the  Patent  for  prolongation  of  term  of  Letters  Patent,  the 
Patentee  died.  Extension  granted  to  Assignees  alone  in  trust  for  the 
Widow  of  the  Patentee.    Inre  Herberts  Patent         ..         ..  ..       399 

7.  An  appeal  involving  a  sole  question  of  costs  cannot  be  admitted. 
WxUmiY.  The  Queen ,  ..       405 

8.  Special  leave  to  appeal  from  a  conviction  of  a  Colonial  Court  for 
a  misdemeanor  having  been  given,  subject  to  the  question  of  the  jtuis- 
diction  of  Her  Majesty  to  admit  such  an  appeal ;  and  it  appearing,  at 
the  opening  of  the  appeal,  that  since  such  oualified  leave  had  been 
granted  the  Prisoner  had  obtained  a  free  pardon  and  been  discharged 
from  prison,  the  Judicial  Committee  declined  to  enter  upon  the  merits 
of  the  case,  or  to  pronounce  an  opinion  upon  the  legal  objections  to  the 
conviction,  the  prisoner  having  obtained  the  substantiid  benefit  of  a 

free  paidoD,  and  diamisfled  the  appesL    Le^ienY.Eeg.  ,.      636 
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FHEBOGATIYlr— It  is  the  inherent  prerogative  right,  and,  on  all  proper 
occasions,  the  duty,  of  the  Queen  in  Ojuncil  to  exercise  an  appellate 
jurisdiction  in  all  cases,  criminal  as  well   as  civil,  arising  in  the 
Colonies,  from  which  an  appeal  lies,  and  where,  either  by  the  terms  of 
a  Charter  or  Statute,  the  power  of  Uie  Crown  has  not  been  parted  with, 
with  a  view  not  only  to  ensure,  as  far  as  may  be,  the  due  administra- 
tion of  justice  in  an  individual  case,  but  also  to  preserve  genendly  the 
due  course  of  procedure. 

The  exercise  of  this  branch  of  the  prerogative  in  criminal  cases  is  to 
be  cautiously  admitted,  and  is  regulated  by  oonsideFation  of  drcunn 
stances  and  consequences.    Leave  to  appeal  will  only  be  granted  in 
special  circumstances,  such  as  where  a  case  raises  questions  of  grttt 
and  general  importance  in  the  administration  of  justice,  when  it  will 
be  proper  for  the  Judicial  Committee  to  advise  the  allowance  of  such 
an  appeal.    Reg,Y,  Bertrand    ..  ..  ..  ..  ..         ..630 

See  Constitution  of  the  Rotal  Coubt  of  Jersst. 

PRESCRIPTION:  See  Colonial  Law,  9, 10. 

PRESUMPTION  AGAINST  UTILITY  OF  PATENT  ARISING  FROM 
NON-USER  DURING  THE  TERM  OF  LETTERS  PATENT.  In 
re  Allan's  Patent  .,  ..  ..  ..  ..  ..         ..     SOI 

PRINCIPAL  AND  AGENT— -In  an  action  brought  by  a  Banking  Com- 
pany against  their  late  Manager  and  Cashier  to  recover  moneys 
belonging  to  the  Bank,  alleged  to  have  been  improperly  applied  in 
discounting  Bills,  &a,  for  his  own  advantage,  for  the  benefit  of 
parties  and  Companies  with  whom  he  was  connected,  and  in  which  be 
was  interested,  it  appeared  that  such  transactions  were  all  in  the  ordi- 
nary course  of  the  business  of  the  Bank ;  that  he  had  not  exceeded  the 
power  and  authority  with  which  he  was  intrusted ;  and  that  no  case 
of  bad  faith  could  be  proved  against  him  ;  the  Judicial  Committee, 
affirming  the  judgment  of  the  Superior  Court  and  Court  of  Queen's 
Bench  of  Lower  Canada,  hdd,  under  such  circumstances,  that  no  such 
action  could  be  sustained,  and  dismissed  the  appeal  with  costs.  The 
Bank  of  Upper  Canada  v.  Bradshaw   ..  ..  ..  ••        ••     *'^ 

PROBABLE  CAUSE  FOR  SEIZURE  FOR  BREACH  OF  CUSTOMS 
ORDINANCES  —  Certificate  of  Vice-Admiralty  Judge  wfusiDg 
damages  and  costs.     Wilson  v.  The  Queen 

PROCUREUR  GfiNilRALE  ET  SPlfiCIAL— Answerable  to  Cesfmque 
trust  for  profit  made  as  Procureur.     WiUiams  v.  Stevens 

PROFITS :  See  Patent,  1. 

PROOF  OP  DEBTS;  See  Insolvknct,  1. 

PROLONGATION  OF  TERM  OF  LETTERS  PATENT:  See?AT&T, 

PRESBYTERY :  See  Ecclbsiastioal  Law,  2. 

RAILWAY  AND  LAND  COMPANY  :  See  Debbntube  Bond. 
REAL  ESTATE  IN  JERSEY— devise  of:  See  Colonial  Law,  2. 
RE-CONSECRATION  OF  CHURCH,  when  necessary :  See  EccLKSUfi- 
TioAL  Law,  1. 

RECONVENTION:  See  AonoH,  1. 

RECORD :  See  Cbown  Gbant. 

REGISTRATION :  See  Dbbentubb  Bond. 

RE-HEARING  OF  APPEAL :  See  Pbacticb,  4. 

BE-SALE  BY  VENDOR :  See  Action,  1 ;  Ybndob  ato  Puboeasbb* 
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KE  VENUE— 1.  Decree  of  the  Yioe-AdmiraUy  Court  of  Sierra  Leone  in  a 
proceediog  in  rem  for  breach  of  the  revenue  laws  of  the  Col<my,  oon- 
demning  the  gooda  seized,  and  the  owners  in  penalties^  revereed  by 
the  Judicial  Committee^  so  far  as  the  penalties  were  concemed,  with 
costs,  it  appearing  that  though  the  cl^m  of  the  owner  of  the  goods 
was  rightly  rejected,  because  ne  failed  to  comply  with  the  rule  of  the 
Yice-Admiralty  Court  requiring  security  for  costs,  yet  that  such  rule 
did  not  apply  as  r^arded  the  penalties,  against  which  he  was  entitled 
to  be  heard  in  the  Court  below  without  giving  any  such  security. 
George  y,  Uie  Queen 389 

2.  Appeal  from  a  decree'  of  the  Vice- Admiralty  Court  of  Sierra 
Leone^  restoring  property  seized  for  breach  of  the  Customs  Iaws, 
but  without  damages  or  costs,  the  Judge  below  being  of  opinion, 
that  there  was  probable  cause  for  the  seizure ;  dismissed  by  the 
Judicial  Committee  with  costs :  their  Lordriiips  being  of  opinion : 
(1)  that  as  regarded  one  of  the  Appellants,  who  proved  not  to  be  the 
owner  of  the  goods,  though  so  proceeded  against,  the  appeal  was  for 
costs  alone,  and,  therefore,  could  not  be  entertained ;  and  (2)  that  it 
appearing  from  the  evidence  that  there  was  probable  cause  for  the 
seizure,  the  Judge  of  the  Admiralty  Court  was  justified  in  refusing 
to  decree  damages  simI  costs  to  the  other  Appellants^  the  owners  of 
the  goods  seized. 

The  case  of  Xenoe  v.  Aldersley  (12  Moore*s  P.  C.  Cases,  359) 
referred  to,  and  the  criterion  there  applied  in  cousiderinff  whether 
there  was  probable  cause  for  seizure,  recognised  and  approved.  WiUon 
V.  The  Queen 405 

ROYAL  COURT  OP  JERSEY :  See  Conbtitutioh  of  Botal  Coubtb. 

SAILING  RULES,  18  ft  19  of  1863.  If  a  vesBel  depcrto  from  her 
course  to  avoid  immediate  danger,  the  burthen  of  proving  the  necessity 
lies  on  her.  The  **  Velaequez.  The  **Ayra'*  and  ^^EUzabeth  Jenkini*  494,  501 

SALE :  See  Action,  1 ;  Vkkdob  asd  PtTBCHASEB. 

SALE  OF  CROWN  LANDS  IN  COLONIES :  See  Cbowk  Lanml 

SALVAGE — 1.  The  Judicial  Committee  is  always  reluctant  to  review 
cases  of  salvage,  which  involve  the  exercise  of  the  discretion  of  the 
Judge  of  the  Court  below,  but,  being  a  final  Court  of  appeal,  will,  if 
the  justice  of  the  case  requires  it,  increase  tiie  amount. 

The  question  how  far  a  deviation  in  a  vessers  course,  in  the  per- 
formance of  salvage  services  to  life  or  property,  may  be  the  voidance 
of  a  Policy  of  Insurance,  is  not  satisfiictorily  settled,  though  the  risk 
may  operate  on  the  Judge's  mind  in  determining  the  amount  to  be 
awarded  for  salvage  services. 

A  moiety  of  the  value  of  the  vessel  and  cargo,  in  a  case  of  the 
salvage  of  a  derelict,  was  formerly  the  amount  awarded,  but  the 
Maritime  Courts  now  give  only  such  amount  as  is  fit  and  proper  with 
reference  to  all  the  circumstances  of  the  case,  having  regard  especially 
to  the  value  of  the  property  salved. 

In  a  case  where  the  Tenel  was  derdict,  and  her  value,  with  the 
cargo  on  board,  exceeded  £30,000,  was  salved  by  two  vessels^  one  of 
which,  with  her  cargo  on  board,  was  worth  £150,000,  and  the  other 
above  £3000,  and  a  tender  of  £2000  for  salvage  services  had  been 
refused,  which  sum  was  awarded  by  the  Yice-Admiralty  Court :  the 
Judicial  Committee,  looking  at  the  respective  values,  and  taking  into 
consideration  the  additional  risk  to  the  salvors  from  having  to  nuJce  a 
deviation  in  their  course,  held  that  sum  insufficient^  and  increased  tbe 
amount  of  salvage  by  £1000.    The  **  Scindia''  241 
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2.  In  a  case  where  a  derelict  veseel  and  cargo  of  the  Talneof  £1452 
was  salved  by  a  steamer;  which,  with  her  cai^,  was  of  the  ralue  of 
£30,000,  the  Vice-Admiralty  Court  awarded  £300  tor  salvage :— JSWd, 
by  the  Jadicial  Committee  that,  tinder  the  circiimstanoes,  that  sum 

was  not  sufficient,  and  the  same  increased  to  £450.    The  "  2Vtte  BUut"*      250 

3.  In  estimating  salvage  reward  to  the  owners  of  the  salving  vessel, 
the  circumstances  that  the  salving  vessel  deviating  from  her  course 
might  have  vitiated  the  insurance,  the  possibility  of  being  answerable 
to  the  owners  of  the  cargo  for  such  deviation,  and  the  exposure  to  danger 
of  the  salving  ship,  in  rendering  salvnge  services,  are  elements  to  be 
taken  into  consideration.    T\xe^  Sir  R^phAhercrombie^     ..  ..       454 

SCIBE  FACIAS:  ^S^  Cbown  GiiAirr. 

SECURITY  FOR  COSTS,  in  a  Cause  of  Forfeiture  and  Penalties  for  Breach 
of  Revenue  Laws,  not  necessary,  as  far  as  regards  penalties.     George 

v.  The  Queen 389 

See  Appeal,  2,  3,  4. 

SEIGNEURIE :  See  CoiiONiAL  Law,  10. 

SEVERANCE  OF  SECURITIES  FOR  DEBT :  See  MoETaAOK. 

SHIP  AND  SHIPPINO— 1.  Judgment  of  the  Hiorh  Court  of  Admiralty 
in  a  cause  of  collision,  which  imputed  mutual  blame,  and  condemned 
each  party  in  a  moiety  of  the  damages  and  costs ;  reversed  by  the 
Judicial  Committee  upon  a  review  of  the  evidence  and  the  opinion  of 
the  Nautical  Assessors.    The  "  Singapore  *  and  the  "  Hebe  " ..  ..       378 

2.  A  Steamer  was  sighted  by  a  sailing  vessel  at  a  sufficient  distance 
to  have  avoided  a  collision.  The  Steamer  took  no  steps  until  the 
vessels  were  very  near  each  other,  when  she  starboarded  her  helm,  and 
the  sailing  vessel  ported  her  helm  to  avoid  a  collision,  which,  notwith- 
standing, took  place : — 

Hehiy  that  the  Steamer  was  alone  to  blame,  as  it  was  the  duty  of  a 
steamer  to  keep  out  of  the  way  of  the  sailing  vessel,  provided  she 
could  do  it,  either  by  starboarding  or  porting  her  helm,  and  that,  on 
the  other  hand,  it  was  the  duty  of  the  sailing  vessel  to  keep  her  course, 
and  that  she  could  only  be  excused  from  deviating  from  it  by  shewing 
that  it  was  necessary  to  do  so  in  order  to  avoid  immediate  danger. 
The«Fe/a«jtt«5» 494 

3.  If  a  ship  bound  to  keep  her  course,  under  the  18th  Sailing  Rule 
of  1863,  justifies  her  departure  from  that  rule  under  the  19th  rule,  she 
takes  upon  herself  the  obligation  of  shewing  not  only  that  her  de- 
parture was  at  the  time  it  took  place  necessary,  in  order  to  avoid 
immediate  danger ;  but  also  that  the  course  adopted  by  her  was 
reasonably  calculated  to  avoid  that  danger. 

In  reversing  the  decree  of  the  Admiralty  Court  on  the  ground  that 
both  vessels  were  to  blame,  the  damages  were  directed  to  be  equally 
divided ;  each  party  to  bear  his  own  costs,  both  on  appeal  and  in  the 
Court  below.    The  "  Agra "  and  "  Elizabeth  Jenkins "  ^  . .       501 

See  Bill  op  Lading  ;  Pilot  ;  Salvage. 

SIERRA  LEONE,  Revenue  Laws  of:  See  Habboitr  Dues  ;  REVEinTB. 

SLAVE  TRADE — Seizure  of  a  Foreign  vessel  in  an  English  harbour  for 
violation  of  the  provisions  of  the  5  Geo,  4,  c.  113,  having  been 
admitted,  and  proceedings  taken  thereon,  the  Judicial  Committee 
held  themselves  not  required  to  give  an  opinion  whether  such  con- 
struction of  the  Statute  was  ric;ht  or  not,  but  that  statute  having  pro- 
vided (s.  35)  that  costs  and  damages  shall  be  given  where  it  snail 
axipear  to  the  Court  that  the  capture,  seizure,  or  prosecution,  shall  not 
be  justified  by  the  circumstances  of  the  case,  the  Court  below  is  not  at 
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liberty  to  use  the  rule  of  eTidence  introduced  by  the  Statute,  5  &  6 
Will.  4,  c.  60,  contained  in  Arts.  6""  and  Y 11.  of  the  Treaty  between 
Ortat  Britain^  France^  and  Sardinia^  embodied  in  that  Statute,  as  a 
ground  for  refusing,  on  the  restoration  of  a  vessel  seized  under  the 
Statute,  5  Geo.  4,  c.  113,  to  decree  damsges  and  costs. 

Where,  therefore,  a  Foreign  vessel  had  been  seized  and  afterwards 
decreed  by  the  Vice- Admiralty  Court  of  Sierra  Leone  to  be  restored, 
but  without  damages  and  costs,  the  Judge  of  that  Court  being  of 
opinion,  that  there  was  probable  cause  for  the  seizure,  ftx)m  havincr  an 
apparently  unusual  number  of  empty  water-casks  found  in  her  (which 
articles  are  by  the  above  Treaty  specified  and  made  conclusive  as  a 
ground  sufficient  to  warrant  detention,  and  to  preclude  compensation, 
even  if  no  sentence  of  condemnation  has  been  pronounced),  and  that 
as  a  Judge  of  a  Foreign  Court,  had  she  been  taken  there,  would  have 
been  precluded,  under  the  circumstances,  by  the  terms  of  the  Treaty 
from  awarding  costs  and  damages,  the  Court  was  precluded  ftom 
giving  such : — It  was  Held  by  the  Judicial  Committee,  that  though 
the  Judge  of  the  Vice-Admiralty  Court  was  at  liberty  to  use  the 
circumstances  relied  on  as  a  ground  to  justify  the  seizure  under  the 
Statute,  5  Geo.  4,  c.  113,  yet  it  was  not  competent  for  the  Court,  after 
a  satisfactory  explanation  of  the  purposes  for  which  the  casks  were 
used,  to  apply  the  rule  regarding  the  refusal  of  damages  and  costs 
enacted  in  the  Statute,  5  &  6  Will.  4,  c.  60,  to  a  vessel  seized  under 
the  6  Geo.  4,  c.  113,  and  his  sentence  in  that  respect  overruled. 

A  vessel  of  600  tons,  capable  of  carrying  900  tons,  lying  in  the 
harbour  of  Sierra  Leone,  having  been  examined  and  released  by  the 
Custom  House  Officers,  was  afterwards  hauled  over  and  seized  by  D., 
a  Lieut,  in  H.  M.  Navy,  accidentally  at  Sierra  Leone.  She  had  on 
board  a  cargo  fit  for  the  purpose  of  trading  uix>n  the  African  coast, 
with  some  thousand  of  gallons  of  palm  oil  stored  in  casks  on  board. 
Of  111  casks  found  empty,  sixty-five  were  clean  new  casks,  and  the 
others  had  been  used  for  carrying  oil.  The  ship's  papers  were 
delivered  up  to  the  Seizor,  and  every  information  regarding  the  history 
and  ownership  of  the  vessel  afforded  him.  At  the  time  of  her  seizure 
her  Captain  was  en<7aged  on  shore  in  the  sale  of  the  residue  of  the 
outward  carjjo,  and  was  in  the  act  of  purchasing  a  return  cargo.  The 
alleged  suspicious  circumstances  of  the  vessel  having  a  second  deck, 
and  more  than  the  requisite  quantity  of  cooking  utensils,  was  satisiieic- 
torily  accounted  for,  by  the  fact  of  the  size  of  the  vessel  requiring  for 
stowage  a  second  deck,  as,  when  loaded,  she  was  not  safe  or  insurable 
without  such,  and  the  evidence  that  the  amount  of  the  ship's  vessels 
for  cooking  was  less  than  requisite  for  the  wants  of  the  Captain  and 
crew.  Under  such  circumstances,  it  was  held  by  the  Judicial  Com- 
mittee, that  there  was  no  probabUis  causa  for  seizure ;  that  so  much 
of  the  sentence  of  the  Vice-Admiralty  Court  as  held  that  there  was 
probable  cause  should  be  reversed,  and  that  the  vessel  ought  not  only 
to  have  been  restored,  but  with  damages  and  costs,  which  their  Lord- 
ships awarded  on  appeal,  together  with  costs  of  the  appellate  Court. 
The '*  JRicardo  Schmidt  268 

SOLICITOR  AND  CLIENT :  See  Colonial  Law,  7. 

SPECIAL  APPEAL  :  See  Appeal,  1,  2,  3,  4,  6. 

STAYING  PROCEEDINGS  IN   COURT  BELOW  PENDING  AP- 
PEAL :  See  Practicb,  1. 

STOPPAGE  IN  TRANSITU :  See  Bill  of  Lading,  1. 

STOWAGE,   LIABILITY  OP  SHIPOWNER   FOR  NEGLIGENCE : 
See  Bill  of  Lading,  2. 
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SUCCESSION :  See  Colonul  Law,  6. 

SUIT  IN  REM  for  Penalties  for  breach  of  ReTenue  Laws :  See  Revenue,  1. 

SYNOD :  See  Eoclesiabtical  Court,  2. 

TIME  FOR  APPEALING:  iSbc  Appeal,  2. 

TIME  FOR  PERFECTING  SECURITY  FOR  COSTS :  See  Appeal,  4. 

TITLE — Heldf  that  a  junction  of  possession  did  not  require  a  title,  in 
itaeU  translcUi/ de  propriety,  from  one  possessor  to  the  other;  but  diat 
any  kind  of  informal  writing  sotu  seing  prive,  supported  by  yerbsl 
evidence,  was  sufficient  to  establish  the  transfer.  Macdimald  v. 
Lambe 539 

TITLE  BY  OCCUPATION  OF  LICENSEE:  /SeeCBOWN  Lakdb. 

TRANSFER:  >See  Title. 

UNDERTAKING— Construction  of  word :  See  Dkbentubb  Bond. 

USER — 1.  Where  an  Invention  is  not  brought  into  practical  use,  the  pre- 
sumption is  against  the  utility  of  the  invention.     Jn  re  He^der^t 

Pat^t      ..  ..  .. 399 

2.  Non-user  of  Patent  raises  a  presumption  against  utility.    In  re 
Allan's  Patent 507 

VENDOR  AND  PURCHASER— If,  before  the  actual  delivery,  the  Vendor 
re-sells  the  property  while  the  Purchaser  is  in  default,  the  re-sale  will 
not  authorize  the  Purchaser  to  consider  the  contract  rescinded,  so  as  to 
entitle  him  to  recover  back  any  deposit  of  the  price,  or  to  resist  paying 
any  balance  which  may  be  still  due. 

The  rule  applies  when  there  has  been  a  delivery,  and  the  Vendor 
afterwards  takes  the  proi)erty  out  of  the  possession  of  a  Purchaser,  and 

re-sells  it    Page  v.  Oowasfee  £^uljee ..         ..      i^ 

See  Action,  1. 

VICE  ADMIRALTY  COURT  ACT :  26  &  27  Vict,  c  24:  See  Appkai^  1. 

VICTORIA— Appeals  from :  See  Appeal,  3,  4, 

WARRANT  of  Committal  by  Speakerof  a  Colonial  House  of  Legislature 
ought  to  shew  on  the  face  of  it  that  the  contempt  was  committed  in 
the  presence  of  the  House.    Doyle  y,  Falctmer  ..  ,.         ••      ^^ 

WASTE  LAND  IN  AUSTRALIA  :  See  Cbown  Gbant;  Cbown  Lakdb. 

WEST  INDIAN  ESTATES  :  See  Lien. 

WILL— Devising  real  estate  in  Jersey :  See  Colomial  Law,  8. 

WRIT  OF  INTRUSION :  See  Cbowk  Gbaut. 
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